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Ttpoobaphkhs  and  Stkrbottfibs 


JXT8TICI8 

OF 

THE  SUPBEME  OOUBT  OF  THE  STATE  OF  MONTANA, 

DUBINO  THB  THOI  OF  THSSI  BEPOSItl. 


Thx  Hon.  Thbo.  Bramtly,  Chief  ffturtiee. 

•  The  Hon.  Sydney  Sannbsb,  "^ 
The  Hon.  William  L.  Holloway, 

*  The  Hon.  William  T.  Pigott, 
®  The  Hon.  Charles  H.  Cooper, 


Aisociate  Justices. 


^ 


OfFIOERB  of  THB  COUBT: 

S.  Clarence  Ford,  Attorney  General. 

Frank  Woody,  ABst.  Attorney  General. 
^  B.  L.  Mitchell,  Asst.  Attorney  General. 
•  Clarence  N.  Davidson,  Asst.  Attorney  General. 

Albert  A.  Grorud,  Asst.  Attorney  General. 
'  I.  W.  Choatb,  Asst.  Attorney  General, 
s  Otto  A.  Gerth,  Asst.  Attorney  General. 

James  T.  Carroll,  Clerk. 

M.  N.  Race,  Marshal. 

A.  C.  ScHNEiDERy  Court  Stenographer. 


•  Resigned  October  25,  1918. 

b  Appointed  and  qualified  November  14,  1918,  to  leiTe  unexpired  term 
of  the  Hon.  Sydney  Banner,  resigned. 

e  Elected  November  5,  1918;   qualified  January  6,  1919. 

d  Resigned  April  30,  1919. 

•  Appointed  May  1,  1919,  vice  B.  L.  Mitchell,  resigned, 
I  Appointed  September  1,  1918;  resigned  April  7,  1919. 

s  Appointed  June  4,  1919,  vice  X.  W.  Choate,  resigned. 
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ATTORNEYS  AND  COXTNSELOBS  AT  LAW. 

Admitted  from  June  17,  1918,  to  June  14,  1919. 

Adelstein,  Samuel  I.,  Admitted  June  24,  1918. 
Alvobd,  Adelbebt  a.,  Admitted  July  1,  1918. 
Austin,  Habst  H.,  Admitted  December  2,  1918. 

Belches,  B.  B.,  Admitted  April  17,  1919. 
BowEN,  O.  W.,  Admitted  March  8,  1919. 
Brown,  Harrison,  Admitted  June  7,  1919. 

Clazton,  John  K.,  Admitted  February  3,  1919. 

Daems,  Leonard  B.,  Admitted  June  10,  1919. 
Daniels,  Philup  X.,  Admitted  June  24,  1918, 
Dbniger,  6.  W.,  Admitted  December  9,  1918. 

Fiederick,  Bock  D.,  Admitted  June  7,  1919. 

QiLUS,  W.  D.,  Admitted  January  10,  1919. 
Ghrist,  Bayard  S.,  Admitted  June  2,  1919. 
Glover,  Helen  A.,  Admitted  December  16,  1918. 

HuLCE,  Ohas.  E.,  Admitted  June  10,  1919. 
HuRD,  Geo.  M.,  Admitted  June  10,  1919. 

Ketter,  L.  v..  Admitted  June  10,  1919. 

Lande,  Clarence  O.,  Admitted  May  20,  1919. 
liEviNSKYi,  Henry  €.,  Admitted  September  16,  1918. 
Lynch,  Jas.  W.,  Admitted  June  10,  1919. 

Maddoz,  Dan  W.,  Admitted  May  2,  1919. 
McNamara,  Nellie,  Admitted  July  5,  1918. 
MoCare,  B.  B.,  Admitted  July  1,  1918. 
McCracken,  F.  E.,  Admitted  February  24,  1919. 
MoCuR,  T.  F.,  Admitted  October  11,  1918. 
MoFTETT,  Donald  B.,  Admitted  February  24,  1919. 

Neidig,  Milo  H.,  Admitted  May  3, 1919. 
Nelson,  Harry  H.,  Admitted  March  1,  1919. 
Nyquist,  John  8.,  Admitted  March  15,  1919. 

Olson,  Chas.  L.,  Admitted  January  6,  1919. 

BoRKE,  F.  W.,  Admitted  March  24,  1919. 
Bouderush,  Bex  S.,  Admitted  January  23,  1919. 
Bynerson,  Walter  S.,  Admitted  July  1,  1919. 

Bloan,  Emily  E.,  Admitted  June  10,  1919. 
6TUDDER8,  Chas.  F.,  Admitted  June  10,  1919« 


DIBECTOBY 

OF  THE 

JUDICIAL  DI8TBI0TS  OF  THE  STATE  OF  MONTANA 

1919 


First  Judicial  Distbiot. 

Connty  of  Lewis  and  Clark.    County  Seat,  Helena. 
District  Judges :  Hon.  E.  Lee  Word ;  Hon.  W.  H.  Poorman. 

Officers:  County  Attorney:  Lester  H.  Loble,  Esq. 
Clerk  of  District  Court:  P.  L.  Beece. 
Sheriff:  Geo.  W.  Huffaker. 


Sboomd  Judicial  District. 

County  of  Silver  Bow.    County  Scat,  Butte. 
District  Judges:  Hon.  John  V.  Dwyer;  Hon.  J.  J.  I^mch;  Hon. 
Edwin  M.  Lamb. 

Officers:  County  Attorney:  Jos.  B.  Jackson,  Esq. 
Clerk  of  District  Court :  Otis  Lee. 
Sheriff:  Jno.  E.  O'Bourke. 


Third  Judicial  District. 

Counties  of  Deer  Lodge,  Powell  and  Oranite. 
District  Judge :  Hon.  George  B.  Winston. 

Officers  of  Deer  Lodge  County  (County  Seat,  Anaconda)  : 
County  Attorney:  David  H.  Morgan. 
Clerk  of  District  Court :  James  White, 
Sheriff:  L.  L.  Hartsell. 
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viii  Judicial  Districts  of  thb 

Officers  of  Powell  County  (County  Seat,  Deer  Lodge)  : 
County  Attorney:  W.  B.  Keeley,  Esq. 
Clerk  of  District  Court :  Robert  Midtlyng. 
Sheriff:  Thos.  Mullen. 

Officers  of  Granite  County  (County  Seat,  Philipsburg) : 
County  Attorney:  D.  M.  Durfee,  Esq. 
Clerk  of  District  Court:  Wm.  B.  Calhoun. 
Sheriff:  Fred.  C.  Burks. 


Fourth  Judicial  Distbict. 

Counties  of  Mineral,  MSssoula,  Ravalli  and  Sanders. 
District  Judges:  Hon.  A.  L.  Duncan;  Hon.  R.  Lee  McCulloch; 
Hon.  Theodore  Lentz. 

Officers  of  Mineral  County  (County  Seat,  Superior) : 
County  Attorney:  Ivan  E.  Merrick,  Esq. 
Clerk  of  District  Court:  Blanche  M.  Hydeu 
Sheriff:  Wm.  La  Comb. 

Officers  of  Missoula  County  (County  Seat,  Missoula)  : 
County  Attorney:  Dwight  N.  Mason,  Esq. 
Clerk  of  District  Court:  Harry  M.  Rawn. 
Sheriff :  J.  T.  Green. 

Officers  of  Ravalli  County  (County  Seat,  Hamilton)  : 
County  Attorney :  Leonard  Goodwin,  Esq. 
Clerk  of  District  Court:  J.  T.  Coughenour. 
Sheriff:  C.  E.  Hogue. 

Officers  of  Sanders  County  (County  Seat,  Thompson  Falls) : 
County  Attorney:  Adelbert  A.  Alvord,  Esq. 
Clerk  of  District  Court :  Wm.  Strom. 
Sheriff :  Joseph  L.  Hartman. 


Statb  of  Montana. 

Fifth  Judioial  Distriot. 

Counties  of  Beaverhead,  Jefferson  and  Madison. 

District  Judges :  Hon.  Joseph  C.  Smith ;  Hon.  W.  A.  Clark. 

Officers  of  Beaverhead  County  (County  Seat,  Dillon) : 
County  Attorney :  Wilber  G.  Gilbert,  Esq, 
Clerk  of  District  Court :  Fred  Rife. 
Sheriff:  C.  K.  Wyman. 

Officers  of  Jefferson  County  (County  Seat,  Boulder) : 
County  Attorney :  J.  E.  Eelly,  Esq. 
Clerk  of  District  Court:  W.  B.  Hundley. 
Sheriff:  T.L.  Locker. 

Officers  of  Madison  County  (County  Seat,  Virginia  City)'t 
County  Attorney:  Lyman  H.  Bennett,  Esq. 
Clerk  of  District  Court :  Matt  Carey. 
:  Clarence  W.  Hungerf  ord. 


Sixth  Judioiaii  Dibtbiot.* 

Counties  of  Park,  Stillwater  and  Sweet  Grass. 
District  Judge :  Hon.  Albert  P.  Stark. 

Officers  of  Park  County  (County  Seat,  Livingston)  : 
County  Attorney :  E.  M.  Niles,  Esq. 
a         aerk  of  District  Court :  W.  H.  Pethybridge. 
Sheriff:  James  McClarty. 

Officers  of  Stillwater  County  (County  Seat,  Columbus)  : 
County  Attorney:  M.  L.  Parcells,  Esq. 
«         Clerk  of  District  Court :  G.  B.  Iverson. 
Sheriff :  Edward  B.  Fellows. 

Officers  of  Sweet  Grass  County  (County  Seat,  Big  Timber)  s 
County  Attorney:  F.  M.  Lamp,  Esq. 
Clerk  of  District  Court:  H.  C.  Pound. 
Sheriff:  G.  B.  Long. 


X  Judicial  Distbicts  of  thb 

Seventh  Judicial  Distbict. 

^Counties  of  Dawson,  Richland,  Wibaux  and  McCone. 

• 

Distriet  Judge :  Hon.  C.  C.  Hurley. 

0£Scers  of  Dawson  County  (County  Seat,  Glendive) : 
County  Attorney :  Albert  Anderson,  Esq. 
Clerk  of  District  Court :  Prank  A.  Parrett. 
Sheriff:  A.  H.  Helland. 

Officers  of  Richland  County  (County  Seat,  Sidney) : 
County  Attorney:  Chas.  E.  CoUett,  Esq. 
Clerk  of  District  Court :  Ouy  L.  Rood. 
Sheriff :  Fred.  D.  Sullivan. 

Officers  of  Wibaux  County  (County  Seat,  Wibaux)': 
County  Attorney:  Edward  F.  Fisher,  Esq. 
Clerk  of  District  Court :  A.  E.  Jeffers. 
Sheriff:  A.  Barclay. 

Officers  of  McCone  County  (County  Seat,  Circle) : 
County  Attorney:  0.  J.  Thompson,  Esq. 
Clerk  of  District  Court :  F.  S.  Kalberg. 
Sheriff:  H.  W.  Johnson. 


Eighth  Judicial  District. 

County  of  Cascade: 

Distriet  Judges:  Hon.  Jere  B.  Leslie;  Hon.  Harry  H.  Ewing. 

Officers  of  Cascade  County  ( County  Seat,  Great  Falls) : 
County  Attorney :  Howard  G.  Bennett,  Esq. 
Clerk  of  District  Court :  Geo.  Harper. 
Sheriff:  J.  P.  Bums. 


•Comity  of  MeCone  created  by  Laws  1919,  Chap.  33,  p.  08. 
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Ninth  Jxtdicial  District. 

County  of  Oallatin.    County  Seat,  Bozeman. 
District  Judge :  Hon.  Ben.  B.  Law. 

OfBcers:  County  Attorney:  C.  B.  Carlson,  Esq. 
Clerk  of  District  Court :  W.  L.  Hays. 
Sheriff:  Chas.  C.  Esgar. 


Tenth  Judicial  Distbiot. 

County  of  Fergus.    County  Seat,  Lewistown. 

District  Judges:  Hon.  Roy  E.  Ayers,  •Hon.  Jack  Briscoe. 

Officers:  County  Attorney:  Stewart  McConochie,  Esq. 
Clerk  of  District  Court :  James  L.  Martin. 
Sheriff :  John  H.  Stephens. 


Eleventh  Judicial  Distbict. 

Counties  of  Flathead  and  Lincoln. 
District  Judge :  Hon.  T.  A.  Thompson. 

Officers  of  Flathead  County  (County  Seat,  Ealispell) : 
County  Attorney :  T.  H.  MacDonald,  Esq. 
Clerk  of  District  Court :  R.  N.  Eaton. 
Sheriff:  W.  R.  Martin. 

Officers  of  Lincoln  County  (County  Seat,  Libby) ; 
County  Attorney:  W.  H.  Gray,  Esq. 
Clerk  of  District  Court:  Timothy  Miller. 
Sheriff :  F.  R.  Baney. 


'Elected  November  5,  and  appointed  November  9,  1918,  to  sneeeed  Hon. 
H.  L.  DeKalb,  resigned  May  18,  1918. 


zii  Judicial  Districts  of  thb 

Twelfth  Judicial  Distbiot. 
County  of  Chouteau. 
District  Judge :  Hon.  John  W.  Tattan. 

Officers  of  Chouteau  County  (County  Seat,  Fort  Benton)  t 
County  Attorney :  H.  L.  Miller,  Esq. 
Clerk  of  District  Court:  Geo.  D.  Patterson. 
Sheriff:  Merritt  Hanagan. 


Thibteenth  Judicial  District. 

Counties  of  Carbon,  Big  Horn  and  Yellowstone. 

District  Judges :  Hon.  Chas.  A.  Taylor ;  Hon.  A.  C.  Spence>« 

Officers  of  Carbon  County  (County  Seat,  Red  Lodge) :  . 
County  Attorney:  H.  A.  Simmons,  Esq. 
Clerk  of  District  Court :  G.  L.  Pinley. 
Sheriff:  George  Headington. 

Officers  of  Big  Horn  County  (County  Seat,  Hardin) : 
County  Attorney:  Franklin  D.  Tanner,  Esq. 
Clerk  of  District  Court :  Frank  A.  Nolan. 
Sheriff:  John  MacLeod. 

Officers  of  Yellowstone  County  ( County  Seat,  Billings) : 
County  Attorney:  E.  E.  Collins,  Esq. 
Clerk  of  District  Court :  Fred  Luibnit. 
Sheriff:  S.  W.  Matlock. 


Fourteenth  Judicial  District. 
Counties  of  Meagher,  Broadwater  and  Wheatland. 
District  Judge :  Hon.  John  A.  Matthews. 

Officers   of   Meagher   County    (County    Seat,   White   Sulphur 
Springs) : 

County  Attorney :  Earle  F.  Angell,  Esq. 
Clerk  of  District  Court :  Geo.  H.  Bdl. 
Sheriff:  Geo.  B.  Nagues. 
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0£Scer8  of  Broadwater  County  (County  Seat^  Townsend) : 
County  Attorney:  Fred.  W.  Schmitz,  Esq. 
Clerk  of  District  Court :  Fred  Bubser. 
Sheriff:  John  J.  McDonald. 

Officers  of  Wheatland  County  (County  Seat,  Harlowton)  : 
County  Attorney:  Bobt.  N.  Jones,  Esq. 
Clerk  of  District  Court :  A.  T.  Anderson. 
Sheriff:  L.  W.  Clark. 


Fifteenth  JuniciAii  Distbiot. 

^Counties  of  Rosebud,  Musselshell  and  Treasure. 
District  Judge :  Hon.  Geo.  P.  Jones. 

Officers  of  Rosebud  County  (County  Seat,  Forsyth) : 
County  Attorney:  Donald  Campbell,  Esq. 
Clerk  of  District  Court:  D.  J.  Muri. 
Sheriff:  Henry  N.  Grierson. 

Officers  of  Musselshell  County  (County  Seat,  Roundup)) 
County  Attorney :  V.  D.  Dusenbery,  Esq. 
Qlerk  of  District  Court :  W.  G.  Jarrett. 
Sheriff :  Chas.  C.  Hopkins. 

Officers  of  Treasure  County  (County  Seat,  Hysham) : 
County  Attorney:  E.  D.  Gerye,  Esq. 
Clerk  of  District  Court:  J.  D.  Clark. 
Sheriff:  John  Taylen. 


Sixteenth  Judicial  Distbiot. 

t  Counties  of  Custer,  Fallon,  Prairie,  Carter,  Powder  Riyer  and 

Garfield. 
District  Judges:  Hon.  Daniel  L.  O'Hern;  "Hon.  Charles  J. 
Dousman. 

Officers  of  Custer  County  (County  Seat,  Miles  City) : 
County  Attorney:  Frank  Hunter,  Esq. 


'Comity  of  Treasure  created  bj  Laws  1919,  Chap.  6,  p.  8. 

tCounty  of  Powder  River  created  by  Laws  1919,  Chap.  141,  p.  277. 
County  of  Garfield  ereated  by  Laws  1919,  Chap.  4,  p.  3. 

•Appointed  March  10.  1919,  pursuant  to  provisions  of  Chapter  144,  Laws 
of  1919,  p.  285. 
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Clerk  of  District  Court :  C.  A.  Lindeberg. 
Sheriff:  Austin  B.  Middleton. 

Officers  of  Fallon  County  (County  Seat,  Baker) : 
County  Attorney:  P.  C.  Cornish,  Esq. 
Clerk  of  District  Court:  Ralph  Keener. 
Sheriff :  P.  P.  Kelling. 

Officers  of  Prairie  County  (County  Seat,  Terry)  i 
County  Attorney :  Joseph  C.  Tope,  Esq. 
Clerk  of  District  Court :  W.  A.  Cameron, 
Sheriff:  E.  H.  Brooks. 

Officers  of  Carter  County  (County  Seat,  Ekalaka)  : 
County  Attorney:  Budolph  Nelstead,  Esq. 
Clerk  of  District  Court:  L.  J.  0 'Grady. 
Sheriff:  Oeo.  S.  Boggs. 

Officers  of  Garfield  County  ( County  Seat,  Jordan)  : 
County  Attorney:  John  J.  Cavan,  Esq. 
Clerk  of  District  Court:  J.  P.  McDonald. 
Sheriff :  Matt  J.  Boke. 

Officers  of  Powder  River  County  (County  Seat,  Broadus) : 
County  Attorney:  N.  A.  Burkey,  Esq. 
Clerk  of  District  Court:  H.  R.  Straiten. 
Sheriff:  W.  E.  Sutter. 


Sbvsntkenth  Judicial  Distbiot. 

Counties  of  Phillips  and  Valley. 
District  Judge :  Hon.  John  Hurly. 

Officers  of  Phillips  County  (County  Seat,  Malta) : 
County  Attorney :  P.  C.  Gabriel,  Esq. 
Clerk  of  District  Court :  C.  M.  Porter. 
Sheriff:  Thos.  S.  Johnson. 

Officers  of  Valley  County  (County  Seat,  Glasgow) : 
County  Attorney :  Carl  D.  Borton,  Esq. 
Clerk  of  District  Court:  Oscar  S.  Cutting. 
Sheriff :  C.  W.  Powell. 
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Eighteenth  Judicial  District. 

Counties  of  Blaine  and  Hill.  ^ 

District  Judge :  Hon.  W.  B.  Rhoades. 

Officers  of  Blaine  County  (County  Seat,  Chinook) : 

County  Attorney:  D.  L.  Blackstone,  Esq. 

Clerk  of  District  Court:  A.  W.  Ziebarth. 

Sheriff:  J.  Q.  Laswell. 

Officers  of  Hill  County  (County  Seat,  Havre) : 

County  Attorney :  C.  R.  Stranahan,  Esq, 
Clerk  of  District  Court:  Geo.  W.  Olass. 
Sheriff:  Matthew  McLain. 


•Nineteenth  Judicial  Distbiot. 

Counties  of  Glacier,  Pondera,  Teton  and  Toole. 
tDistrict  Judge:  Hon.  John  J.  Greene. 

Officers  of  Glacier  County  ( County  Seat,  Cut  Bank)  : 
County  Attorney:  Wiley  Shannon,  Esq. 
Clerk  of  District  Court:  Iden  Basmussen. 
Sheriff:  P.  A.  Davis. 

Officers  of^Pondera  County  (County  Seat,  Conrad) : 
County  Attorney:  Wm.  L.  Bullock. 
Clerk  of  District  Court:  C.  H.  Shepherd* 
Sheriff:  J.  L.  Billings. 

Officers  of  Teton  County  (County  Seat,  Chouteau) : 
,     County  Attorney:  George  W.  Magee,  Esq. 

Clerk  of  District  Court:  Paul  Jacobson, 
Sheriff:  I.  S.  Martine. 

Officers  of  Toole  County  (County  Seat,  Shelby) : 

County  Attorney:  Jesse  G.  Henderson,  Esq. 
Clerk  of  District  Court:  Perry  J.  Day. 
Sheriff:  J.  S.  Alsup. 


'Nineteenth  Judicial  Distriet  created  hj  Laws  1919,  Chap.  166,  p.  318. 

t Appointed  March  8,  1919,  pursuant  to  provisions  of  Chapter  166,  Laws 
of  1919. 


xvi  Judicial  Districts  of  thb 

•Twentieth  Judicial  District. 

Counties  of  Roosevelt  and  Sheridan. 
tDistriet  Judge:  Hon.  C.  E.  Comer. 

Officers  of  Roosevelt  County  (County  Seat,  Mondak) : 
County  Attorney :  Ernest  L.  Walton,  Esq. 
Clerk  of  District  Court:  T.  Forbes. 
Sheriff:  P.  J.  Nacey. 

Officers  of  Sheridan  County  (County  Seat,  Plentywood) : 
County  Attorney:  J.  J.  Gunther,  Esq. 
Clerk  of  District  Court :  0.  R.  Girard. 
Sheriff:  Jack  Bennett. 


'Created  by  Laws   1919,  Chap.  168,  p.  323. 

t  Appointed  March  8,  1919,  pursuant  to  proWsions  of  Chapter  168,  Lawi 
of  1919. 
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Thb  Hon.  Thbodokb  Bbantly,  Chief  Justice. 

Thb  Hon.  Sydney  Sanneb,  ^ 

^      „       ^„  >  AmociBte  Justices. 

Ths  Hon.  William  L.  Holloway,  [ 


STATE,  Respondent,  v.  INICH,  Appellant. 

(No.  4,122.) 
(Submitted  April  30,  1918.    Decided  Maj  20,  1918.) 

[173  Pac.  230.] 

Criminal  Law — Murder — Self-defense — Interpreters — Evidence 
— Cross-eocarmnation — Harmless  Error — Instructions — Appeal 
— Matters  Reviewable — Waiver. 

MnrdeT — Self-defense — ^Evidence — ^Admissibility. 

1.  Evidence  of  bostile  enconnten  between  defendant  and  the  de- 
ceased on  the  evening  of  and  previous  to  the  killing  for  which  de- 
fendant was  being  tried  was  admissible  to  ascertain  the  state  of  mind 
of  the  parties  at  the  time  and  thus  to  determine  who  was  the 
aggressor. 

[As  to  condition  of  mind  of  the  slayer  that  reduces  the  crime  of 
murder  to  manslaughter,  see  note  in  134  Am.  St.  Bep.  726.] 

Same — Conflicting  Evidence — Judgment — Review. 

2.  The  verdict  of  the  jury  in  a  capital  case  based  on  conflicting  tes- 
timony and  approved  by  an  order  overruling  a  motion  for  a  new 
trial  will  not  be  disturbed  on  appeal. 

Same — Trial — Exceptions — Review. 

3.  Rulings  of  the  court  made  during  the  trial  of  a  criminal  cause 
to  which  no  exceptions  were  reserved  are  not  reviewable  on  appeal. 
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Same — Appeal — Exceptions — ^Briefs — Assignments  of  Error — Waiver. 

4.  Assignment  of  error  based  upon  alleged  objectionable  remarks 
made  during  trial  hy  the  county  attorney  but  not  excepted  to  nor 
argued  in  appellant's  brief  will  be  deemed  waived. 

Same — Trial — Interpreters — Discretion. 

5.  Determination  of  the  question  whether  an  interpreter  is  neces- 
sary for  a  particular  witness  lies  within  the  discretion  of  the  trial 
court,  and  its  conclusion  is  not  subject  to  review  except  for  a  mani- 
fest and  gross  abuse  of  discretion. 

Same — Interpreters — Appointment — When  not  Error. 

6.  Abuse  of  discretion  in  appointing  an  interpreter  in  a  criminal 
case  will  not  justify  setting  aside  a  conviction,  unless  defendant 
apparently  was  prejudiced  thereby. 

Same. 

7.  Where  a  foreign-born  witness  understood  and  spoke  with  reason- 
able ease  the  English  language  of  the  street  and  that  used  in  ordinary 
business  but  encountered  difficulty  and  embarrassment  when  sub- 
jected to  examination  on  the  witness-stand,  the  appointment  of  an 
interpreter  held  not  to  have  been  a  manifest  or  gross  abuse  of 
discretion. 

Same— Trial — Gross-examination — Rule. 

8.  Cross-examination  must  be  limited  to  matters  about  which  the 
witness  has  testified  in  his  examination  in  chief. 

Same — ^Trial — ^Evidence — Remarks  of  Judge. 

8a.  A  trial  judge  may  state  his  reasons  for  his  rulings  in  admitting 
and  excluding  evidence,  so  long  as  he  refrains  from  expressing  an 
opinion  as  to  its  weight,  leaving  this  to  the  judgment  of  the  jury. 

Same — Trial — Remarks  by  Judge — Harmless  Error. 

9.  Where  the  trial  court  in  its  instructions  admonished  the  jury  to 
disregard  any  comments  or  remarks  made  by  it  in  admitting  or  ex- 
cluding evidence,  alleged  error  in  this  regard  was  rendered  harmless. 

Same — State's  Witnesses — Refusal  to  Call. 

10.  Refusal  of  the  court  to  require  the  state  to  call  and  examine  an 
eye-witness  to  the  crime  whose  name  was  indorsed  on  the  informa- 
tion was  proper. 

Same— Defendant  as  Witness — Cross-examination. 

11.  Defendant  having  chosen  to  become  a  witness  in  bis  own  behalf, 
became  subject  to  cross-examination  as  to  admissions  made  by  him, 
to  the  same  extent  as  any  other  witness. 

Same — Cross-examination  of  Defendant — Harmless  Error. 

12.'  Requiring  defendant  to  answer  on  his  cross-examination  as  to 
immaterial  matters  was  harmless  where  they  had  been  gone  into 
fully  in  the  examination  of  other  witnesses. 

Same — ^Witnesses — Repetition  of  Questions — Harmless  Error. 

13.  Where  a  witness  had  enumerated  all  the  persons  present  at  a 
shooting,  requiring  an  answer  to  an  inquirj^  whether  he  was  positive 
that  no  one  else  was  there  resulted  in  useless  repetition  but  not  in 
prejudicial  error. 

Same — Instruction  as  to  Guilt  or  Innocence  of  Defendant. 

14.  An  instruction  that  ''the  whole  of  your  number  must  agree  in 
finding  the  defendant  guilty  or  not  guilty,"  held  not  objectionable  as 
denying  the  jury  the  liberty  of  reaching  a  disagreement. 

Same — ^Insufficient  Instruction — Duty  of  Appellant. 

15.  Failure  of  defendant  to  offer  an  instruction  more  specific  than 
one  complained  of  as  erroneous  bars  him  from  alleging  error  in  the 
giving  of  the  latter. 
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Same — Self-defense — Bequested  Instructions — Befusal — ^When  not  Error. 
16.  Where  the  court  had  instructed  the  jury  fully  on  the  matter  of 
self-defense,  it  was  not  reversible  error  to  refuse  requested  instruc- 
tions thereon  although  the  court  might  properly  have  given  them. 

Appeal  from  District  Court,  Silver  Bow  County;  John  V. 
Duryer,  Judge. 

M/VRCO  Inich  was  convicted  of  murder  in  the  first  degree,  and 
appeals  from  the ''  judgment  and  order  denying  new  trial. 
Affirmed. 

Mr,  Lowndes  Maury  and  Mr,  A.  O,  Shone,  for  Appellant, 
submitted  a  brief ;  Mr,  Maury  argued  the  cause  orally. 

Mr.  S.  C.  Ford,  Attorney  General,  Mr,  Frank  Woody,  Assist- 
ant Attorney  General,  Mr,  Jos,  R,  Jackson,  County  Attorney, 
and  Mr,  Frank  L,  RUey  and  Mr.  N,  A,  Rotering,  Assistant 
County  Attorneys  of  Silver  Bow  County,  for  the  State,  sub- 
mitted a  brief;  Mr,  Jackson  argued  the  cause  orally. 

MR.  CHIEF  JUSTICE  BRANTLY  delivered  the  opinion  of 
the  court. 

The  defendant,  Marco  Inich,  was  convicted  of  the  crime  of 
murder  in  the  first  degree  and  sentenced  to  imprisonment  for 
life.  He  has  appealed  from  the  judgment  and  an  order  deny- 
ing  him  a  new  trial.  The  principal  contention  made  in  his 
behalf  is  that  the  court  erred  in  denying  him  a  new  trial  because 
the  evidence,  from  any  point  of  view,  did  not  justify  a  finding 
of  any  higher  grade  of  homicide  than  manslaughter.  If  this 
contention  were  maintainable,  a  new  trial  should  have  been  or- 
dered, for  however  clearly  the  evidence  established  the  guilt  of 
the  defendant  of  an  unlawful  homicide,  the  jury  could  not  law- 
fully  find  him  guilty  of  murder  unless  every  element  necessary 
to  constitute  this  grade  of  the  crime  was  shown  to  be  present. 
That  this  contention  cannot  be  maintained,  however,  a  brief 
synopsis  of  the  incidents  leading  up  to  the  homicide  and  the 
circumstances  attending  it,  gathered  from  the  testimony  of  the 
several  witnesses,  will  demonstrate.    The  defendant  and  most  of 
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the  witnesses  are  Servians  or  Austro-Servians.  Several  of  them 
gave  their  testimony  through  an  interpreter.  None  of  them 
spoke  English  well.  On  this  account  it  is  diflScult  to  gather 
from  their  statements  a  clear  narrative. 

On  the  evening  of  April  15,  1917,  the  people  of  the  Servian 
nationality  residing  in  Butte  presented  an  amateur  theatrical 
performance  at  the  Auditorium  on  West  Broadway  in  that  city, 
followed  by  a  dance.  The  defendant  had  gone  to  the  Audi- 
torium with  his  wife,  who  took  part  in  the  performance  as  one 
of  the  characters.  During  its  progress  he  remained  on  the  steps 
leading  into  the  building  or  in  the  entry-way  near  the  box  ofl&ce. 
After  it  had  proceeded  for  some  time,  he  started  to  leave  the 
building  to  go  across  the  street  to  a  saloon.  He  was  wearing  a 
ring  which  he  had  purchased  two  or  three  months  before  from 
one  Novitza  Inich,  a  cousin  of  his,  paying  him  $20  for  it.  Eli 
Kavacevich,  a  cousin  of  the  deceased,  claimed  that  he  had  pur- 
chased the  ring  from  a  traveling  jewelry  salesman  in  Alaska,  and 
had  brought  it  with  him  on  coming  to  Butte,  some  seven  or  eight 
months  before,  and  hence  that  it  belonged  to  him.  The  evidence 
is  not  clear  a&  to  how  Novitza  IniQh  came  by  the  ring.  We 
gather  from  the  testimony  of  Frank  Babich,  who  appears  to 
have  been  a  friend  of  Eli  Kavacevich,  that  he  himself  had  bor- 
rowed the  ring  from  Kavacevich  to  keep  for  two  or  three  days, 
and  had  in  turn  lent  it  to  Inich.  As  the  defendant  was  leaving 
the  building  he  was  approached  first  by  Babich,  and  then 
Kavacevich,  who  demanded  a  return  of  the  ring  to  Kavacevich. 
The  demand  was  refused,  unless  he  was  paid  what  he  had  paid 
Inich  for  it.  The  controversy  over  it  threatened  to  develop  into 
a  fight,  but  this  was  prevented  by  Jerry  Popovich,  who  accom- 
panied the  defendant,  or  was  standing  near.  Later  while  on 
his  way  again  to  the  saloon,  defendant  was  again  accosted  by 
Kavacevich  and  Babich,  who  attempted  to  take  the  ring  by 
force.  The  result  was  a  fight  between  Kavacevich  and  defend- 
ant, during  the  course  of  which  defendant  struck  Kavacevich  in 
the  face  with  his  fist,  giving  him  a  black  eye.  Some  of  the  wit- 
nesses stated  that  Kavacevich  in  seeking  to  take  the  ring  bit 
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one  of  defendant's  fingers.  The  fight  was  stopped  by  Jerry 
Popovich  and  Mike  Vitcovich,  who  accompanied  the  defendant. 
While  these  occurrences  were  taking  place,  the  deceased  was 
sitting  in  the  audience  in  the  Auditorium  observing  the  per- 
formance. Someone  informed  him  of  what  was  going  on.  He 
thereupon  left  the  audience,  came  out  and  joined  his  cousin. 
There  is  evidence  tending  to  show  that  he  came  out  about  the 
time  the  fight  started,  and  took  part  in  it  until  it  was  stopped 
by  Popovich  and  Vitcovich.  In  company  with  his  cousin, 
Babich,  and  others  he  followed  over  to  the  saloon  where  the 
defendant  was,  and,  upbraiding  him  for  engaging  in  a  fight 
with  Eli  Eavacevich  because  the  latter  was  a  boy  (he  was  less 
than  twenty  years  old),  called  on  him  to  come  out  and  fight  it 
out  with  him.  The  defendant  refused  because,  as  he  said,  there 
were  too  many  for  him  to  fight.  Later  he  left  the  saloon,  going 
first  south  to  Park  Street,  and  then  east  toward  Main  Street. 
He  was  overtaken  on  Park  Street  in  front  of  the  American 
Theater  by  the  two  Kavaceviches,  Babich  and  Obran  Ronevich. 
John,  Paul  and  Marco  Melichovich  also  accompanied  them,  or 
came  up  behind  them.  The  decea^ted,  aided  by  Babich  and 
Ronevich,  thereupon  engaged  the  defendant  in  a  fight,  which 
continued  until  it  was  stopped  by  Con  Shea,  a  policeman.  The 
policeman  made  no  arrest,  but  took  the  defendant  from  the 
scene  of  the  fight  to  the  corner  of  Park  and  Main  Streets,  where 
he  left  him,  telling  him  to  go  home  and  stay  there.  This  he 
promised  to  do.  The  deceased,  his  cousin  Eli,  Frank  Babich 
and  the  Melichoviches  went  east  on  Park  Street  to  No.  82,  where 
a  saloon  and  restaurant  were  kept  by  Louis  Popovich.  Obran 
Babich,  Obran  Ronevich  and  Mike  Kujack  either  went  with 
them,  or  followed  soon  after.  They  remained  there  from  20 
minutes  to  a  half  hour.  While  they  were  there  the  defendant 
went  to  his  home  somewhere  in  the  eastern  part  of  the  city,  pro- 
cured a  revolver,  and  returned.  On  his  way  he  stopped  at  a 
saloon  at  250  East  Park  Street  kept  by  one  Achim  Lujonja. 
He  there  met  the  witness  Tudor  Aleksich.  He  called  for  a 
glass  of  beer.    After  he  drank  a  part  of  it  he  pulled  off  his 
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necktie  and  put  it  in  his  pocket,  remarking  as  he  did  so,  ''I  am 
afraid  someone  will  choke  me  to-night."  After  doing  this  he 
said,  ''Now  I  am  sure."  Having  finished  the  heer,  he  pulled 
the  revolver  from  his  pocket,  and  said,  **This  will  be  judgment 
for  someone  to-night."  Asked  by  the  witness,  **Whom  did  you 
have  trouble  with?"  or  "Whom  are  you  fighting  with?"  he 
said,  '*I  know."  As  he  was  leaving  the  place  he  said,  "We  did 
not  have  no  meat  for  Easter;  we  will  have  some  to-night." 
From  there  he- proceeded  to  Popovich's  saloon.  He  found  there 
the  Kavaceviches,  the  Melichoviches  and  Babich,  besides  Popo- 
vich  and  his  bartender  Alex  Raich.  The  latter  were  behind 
the  bar  serving  drinks.  The  others  were  standing  along  the  bar 
in  front.  The  defendant  first  passed  through  the  barroom  to 
the  restaurant  in  the  rear.  In  a  moment  he  returned  to  the 
barroom  and  stopped  about  midway  toward  the  front  door 
directly  behind  the  deceased,  who  was  standing  facing  the  bar. 
Up  to  this  time  no  one  had  spoken  to  the  defendant,  nor  had 
he  spoken.  As  he  stopped  he  turned  facing  toward  the  de- 
ceased and  spoke  in  the  Servian  language  using  an  expression 
the  equivalent  of  which  in  EViglish,  according  to  some  of  the 
witnesses,  was,  "Come  on  and  fight";  according  to  others, 
"Come  on  out;  come  on  and  square  up  now,"  or  "Let  us  go 
and  square  up,"  or  "Let  us  go  and  square  it  up,"  or  "Come  on 
and  square  up  with  me. ' '  It  was  admitted  by  all  the  witnesses 
that  the  expression  used  by  defendant,  however  it  is  rendered 
in  English,  has  a  friendly  as  well  as  an  unfriendly  import,  de- 
pending upon  the  circumstances  under  which  it  is  used.  Ac- 
cording to  some  of  the  witnesses,  the  deceased  made  no  reply, 
but  merely  turned  and  looked  at  the  defendant,  remaining  near 
the  bar.  Others  stated  that  he  said,  "I  don't  want  to  fight 
now;  we  fight  some  other  time."  Others  testified  that  he  laid 
his  overcoat  on  the  bar  and,  turning,  advanced  a  step  toward 
the  defendant.  The  defendant  then  stepped  back  toward  the 
wall,  drew  his  revolver  from  the  right-hand  pocket  of  .his  panta- 
loons, and  fired  three  shots  at  the  deceased,  the  second  taking 
effect  in  his  left  breast^  and  resulting  in  his  death  a  few  min- 
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dtes  afterward.  Neither  the  deceased  nor  anyone  else  of  those 
present  touched  the  defendant  until  he  was  in  the  act  of  firing 
the  third  shot,  when  he  was  caught  and  held  by  Popovich  and 
Raich,  who  sprang  from  behind  the  bar  and  caught  and  held 
him  until  he  was  arrested  by  Policeman  Shea,  who  hastened  to 
the  place  when  he  heard  the  shooting.  The  foregoing  account 
is  the  substance  of  what  was  testified  to  by  the  state's  witnesses. 
The  defendant  sought  to  justify  the  killing  on  the  ground  of 
self-defense.  Sworn  as  a  witness  in  his  own  behalf,  after  giving 
a  detailed  account  of  the  occurrences  at  the  Auditorium  and  the 
American  Theater,  he  testified  that  when  he  left  Policeman  Shea 
he  went  to  his  home,  procured  his  revolver  to  protect  himself 
against  the  deceased  and  his  companions  while  he  returned  to 
the  Auditorium  to  accompany  his  wife  home ;  that  he  went  into 
Lujonja's  place  looking  for  his  two  friends,  Novitza  Inich  and 
Novitza  Melichovich,  to  accompany  him ;  that  he  entered  Popo- 
vich's  place  for  the  same  purpose;  that  when  he  entered  he 
passed  through  the  barroom  between  the  bar  and  the  wall  to- 
ward which  it  fronted,  to  the  restaurant  in  the  rear  and  re- 
turned; that  when  he  returned,  the  deceased  was  standing  at 
the  bar,  Eli  Kavacevich  in  the  middle  of  the  floor  between  the 
bar  and  the  wall,  and  Babich  over  near  the  wall,  so  that  he  could 
not  get  out  without  meeting  them ;  that  he  said  to  the  deceased, 
"Come  on,*  let's  divide  it  up,"  meaning  that  he  was  ready  to 
settle  the  dispute  over  the  ring  by  accepting  half  of  what  it  had 
cost  him  and  surrendering  it  to  Eli  Kavacevich;  that  no  one 
of  them  said  anything  to  him ;  that  while  he  was  still  speaking, 
the  deceased  glanced  at  the  other  two,  whereupon  the  three 
sprang  toward  him;  that  he  then  pulled  the  revolver  from  his 
pocket  and  fired  twice  at  the  floor ;  that  the  deceased  seized  him 
by  the  throat  with  his  right  hand  and,  with  his  left  upon  his 
breast,  pushed  him  back  against  the  wall,  choking  him  so  that 
he  could  not  breathe ;  that  Babich  was  all  the  while  striking  him ; 
that  he  then  fired  the  third  shot,  inflicting  the  wound  from 
which  the  deceased  died.  He  denied  that  he  exhibited  his  re- 
volver to  Aleksich  at  Lujoi:ja'ti  place,  or  made  any  statement 
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to  him,  thongh  he  admitted  that  he  pulled  off  his  necktie  and 
put  it  in  his  pocket,  saying  as  he  did  so,  ''Now  I  am  sure  now, 
so  that  they  won't  choke  me."  The  witness  Eujak  gave  sub- 
stantially the  same  account  of  the  affray  as  did  the  defendant, 
except  that  he  stated  that  he  did  not  see  Babich,  and  that  de- 
ceased uttered  some  words  as  he  sprang  toward  the  defendant, 
the  purport  of  which  he  did  not  understand.  There  was  other 
testimony  which  in  some  particulars  also  corroborated  defend- 
ant's story.  The  state  introduced  evidence  in  rebuttal  to  the 
effect  that  search  was  made  at  Popovich's  place  for  bullet  holes, 
which  resulted  in  locating  one  in  the  back  bar  about  nine  and 
one-half  feet  from  the  floor,  and  another  in  the  ceiling  on  a  line 
from  where  the  defendant  stood  toward  the  back  bar,  but  none 
were  found  in  the  linoleum  which  covered  the  floor.  The  bullet 
which  killed  the  deceased  was  recovered  from  his  body. 

There  is  much  conflict  in  the  statements  of  the  different  wit- 
nesses as  to  the  number  and  names  of  the  persons  who  engaged 
in  the  affrays  at  the  Auditorium  and  the  American  Theater, 
particularly  with  reference  to  the  latter.  There  is  evidence 
which  justified  the  inference  that  the  deceased  and  his  compan- 
ions followed  the  defendant  from  the  Auditorium  for  the  pur- 
pose of  punishing  him  for  striking  Eli  Eavacevich,  and 
incidentally  compelling  a  surrender  of  the  ring.  The  state- 
ments of  some  of  the  witnesses  bear  out  the  theory  that  the 
deceased  and  his  companions  were  not  in  pursuit  of  Inich,  but, 
having  for  the  time  abandoned  the  controversy,  casually  over- 
took him  while  peaceably  on  their  way  to  their  homes.  - 

It  is  not  necessary  to  determine  the  number  of  participants 
[1]  in  either  of  the  altercations,  nor  how  the  meeting  at  the 
American  Theater  came  about.  It  is  sufficient  to  say  in  this 
connection  that  the  deceased  and  his  companions  were  in  the 
wrong  in  both  instances.  Assuming  that  Eli  Eavacevich  was 
the  owner  of  the  ring,  he  had  no  right  to  take  it  from  the  de- 
fendant by  force;  nor  was  the  deceased  justified  in  renewing 
the  fight  at  the  American  Theater,  whether  the  meeting  there 
was  casual  or  intentional,  either  to  punish  the  defendant  for 
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the  black  eye  which  his  cousin  had  received  from  him  at  the 
Auditorium,  or  to  compel  him  to  give  up  the  ring.  The  merits 
of  these  affrays  are  not  now  a  proper  subject  of  inquiry.  The 
evidence  with  reference  to  them  was  properly  admitted,  how- 
ever, to  aid  the  jury  to  ascertain  the  state  of  mind  of  the  de- 
fendant and  the  deceased  at  the  time  of  the  fatal  conflict  at 
Popovich  's  place,  and  thus  to  determine  who  was  the  aggressor. 
{State  V.  Shafer,  26  Mont.  11,  66  Pac.  463;  State  v.  Hdrdon,  38 
Mont.  557,  100  Pac.  1035;  State  v.  Whitwarth,  47  Mont.  424, 
133  Pac.  364.) 

The  jury  were  required  to  determine  from  the  circumstances 
[2]  immediately  surrounding  the  killing,  in  the  light  of  these 
occurrences,  whether  the  defendant,  as  a  reasonable  man,  deemed 
Inmself  to  be  in  imminent  danger  of  death  or  great  bodily  harm 
and  acted  in  necessary  self-defense ;  or  whether  he  acted  under 
an  irresistible  impulse  of  a  heat  of  passion  engendered  by  them, 
which  had  not  yet  cooled,  t»r  had  been  aroused  by  sudden  assault 
upon  him  at  Popovich 's  place  after  he  had  approached  the  de- 
ceased and  his  companions  for  an  amicable  settlement  of  their 
dispute ;  or  whether  he  was  prompted  by  preconceived  malice  or 
ill  will,  but  without  premeditated  design;  or,  finally,  whether 
be  acted  from  a  deliberate,  premeditated  design  to  gratify  his 
feelings  of  malice  and  revenge.  It  was  their  duty  to  weigh 
the  testimony  of  the  several  witnesses,  and  to  reconcile  their 
inconsistent  and  contradictory  stories.  If  they  could  not  do 
this,  they  were  at  liberty  to  give  credit  to  those  of  them  whom 
they  deemed  more  worthy  of  credit,  and  base  their  verdict  upon 
their  testimony.  The  testimony  of  the  state's  witnesses  fully 
warranted  the  inference  that  the  defendant  deliberately  brought 
on  a  renewal  of  the  conflict  for  the  purpose  of  securing  an  ex- 
cuse to  kill  the  deceased.  Evidently  the  jury  so  decided ;  hence 
their  conclusion  that  the  defendant  was  guilty  of  the  highest 
degree  of  the  crime  charged.  This  verdict  implies  conclusively 
that  they  rejected  entirely  the  testimony  of  the  defendant 
and  his  witnesses.  This  was  entirely  within  their  province. 
By  overruling  the  motion  for  a  new  trial,  the  district  court 
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approved  the  verdict.  Under  the  familiar  rule  so  often  an- 
nounced by  this  court,  it  is  beyond  our  power  to  set  it  aside 
or  revise  it. 

To  several  rulings  of  the  court,  made  the  basis  of  assign- 
[3]  ments  of  error,  counsel  failed  to  reserve  exceptions.  This 
is  true  of  assignments  1,  2,  3,  5,  9,  14  and  15.  The  questions 
sought  to  be  presented  by  them  are  not  before  this  court  for 
examination.     {State  v.  Lewis,  52  Mont.  495,  159  Pac.  415.) 

After  the  examination  of  the  witness  Eli  Kavacevich  had 
proceeded  somewhat,  upon  his  complaint  that  he  could  not  un- 
derstand counsel,  the  court  called  an  interpreter  to  assist  him. 
[4]  No  exception  was  reserved  by  counsel.  When  the  cross- 
examination  began,  counsel  asked  the  witness,  ''What  is  your 
object  in  not  wishing  to  speak  in  English?"  The  county  at- 
torney remarked,  '*The  interpreter  has  been  sworn,  and  there 
is  no  use  in  trying  to  quarrel  with  the  witness."  The  court 
thereupon  ordered  the  examination  to  proceed  with  the  inter- 
preter, counsel  excepting  to  the  order.  The  remark  of  the 
county  attorney  and  the  order  are  made  the  basis  of  the  fourth 
assignment.  No  exception  was  taken  to  the  language  of  the 
county  attorney,  nor  is  anything  said  on  the  subject  in  the 
part  of  the  brief  devoted  to  argument.  The  assignment  is 
deemed  to  have  been  waived  in  this  regard.  (State  v.  Lewis, 
supra;  Trogdon  v,  Hanson  Sheep  Co.,  49  Mont.  1, 139  Pac.  792.) 

The  statute  (sec.  7894,  Rev.  Codes)  provides,  "When  a  wit- 
ness does  not  understand  and  speak  the  English  language,  an 
interpreter  must  be  sworn  to  interpret  for  him."  Whether 
[5]  an  interpreter  is  necessary  for  a  particular  witness  must 
be  determined  by  the  trial  court,  and  its  conclusion  is  not  sub- 
ject to  review  by  this  court  except  for  a  manifest  and  gross 
abuse  of  discretion.  {People  v.  Solas,  2  Cal.  App.  539,  84  Pac. 
295;  People  v.  Ramirez,  56  Cal.  535,  38  Am.  Rep.  73.)  Even 
[6]  so,  error  in  this  particular  will  not  justify  setting  aside 
a  conviction  fully  sustained  by  the  evidence,  when  the  defend- 
ant has  apparently  suffered  no  prejudice  by  reason  of  it.  Of 
course,  as  counsel  say,  an  interpreter  should  not  be  called  if 
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the  witness  can  understand  and  answer  the  questions  put  to 
[7]  him.  But  it  is  often  the  case  that  a  perscto  who  under- 
stands and  speaks  with  reasonable  ease  the  language  of  the 
street  or  of  ordinary  business  encounters  difficulty  and  embar- 
rassment when  subjected  to  examination  as  a  witness  during 
proceedings  in  court.  As  we  read  the  record,  such  seems  to 
have  been  the  case  with  the  witness  here.  We  therefore  do  not 
think  the  court  manifestly  in  error  in  calling  the  interpreter. 

John  Melichovich,  a  witness  for  the  state,  on  direct  examina- 
tion was  questioned  as  to  what  occurred  at  Popovich's  place  at 
the  time  of  the  killing.  He  was  not  examined  as  to  any  of  the 
[8]  incidents  which  occurred  before  that  time.  On  cross- 
examination,  over  objection  of  the  county  attorney  that  it  was 
not  within  the  range  of  proper  cross-examination,  inquiry  was 
made  of  him  as  to  what  he  observed  of  the  affrays  at  the  Audi- 
torium and  the  American  Theater.  He  was  then  asked,  **What 
were  you  doing  at  the  American  Theater?"  He  answered,  "I 
was  standing  there."  Before  he  went  further  the  county  at- 
torney renewed  his  objection,  and  it  was  sustained.  This  is 
made  the  basis  of  the  sixth  assignment.  The  ruling  was  cor- 
rect. The  examination  should  have  been  limited  to  what  he 
had  been  questioned  about  in  his  examination  in  chief. 

The  rulings  upon  which  are  predicated  the  seventh  and  eighth 
assignments  were  made  in  excluding  items  of  evidence  which 
were  wholly  immaterial.    The  rulings  were  correct. 

During  the  direct  examination  of  the  witness  Mike  Vitcovich, 
recalled  by  defendant,  he  was  asked,  '  *  How  many  were  on  oppo- . 
site  sides  of  the  aflfray  at  the  American  Theater?"  Upon  ob- 
jection by  the  county  attorney,  the  judge  remarked,  **I  don't 
really  see  what  the  conditions  in  this  fight  at  the  American 
Theater  had  to  do  with  the  final  trouble,  excepting  to  show  the 
state  of  mind  of  the  different  parties;  the  objection  will  be 
overruled,  however."  Counsel,  reserving  an  exception  to  this 
remark,  made  it  the  subject  of  their  ninth  assignment  of  error. 
The  argument  is  that  it  was  clearly  an  adverse  comment  upon 
all  the  defendant's  evidence  disclosing  what  took  place  at  the 
Auditorium  and  the  American  Theater.    There  is  no  merit  in 
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the  contention.  In  our  opinion,  the  remark  was  in  no  sense  a 
comment  upon  the  weight  of  the  evidence,  nor  an  undue  re- 
striction of  the  purpose  it  might  legitimately  serve  in  ascertain- 
ing the  guilt  or  innocence  of  the  defendant.  The  expression 
''state  of  mind/'  used  by  the  court,  includes  in  its  general  scope 
a  temporary  condition  of  feeling,  as  well  as  a  continuing  con- 
dition, connoting  a  trait  of  character  or  disposition;  for  in  its 
broad  sense,  the  term  ''state"  is  defined  as  "the  circumstances 
or  condition  of  a  being  or  thing  at  a  given  time."  (Inter. 
Diet.)  As  has  already  been  noted,  the  purpose  to  be  served  by 
the  testimony  was  not  to  disclose  to  the  jury  facts  justifying 
the  act  of  the  defendant  in  sliooting  the  deceased,  but  to  throw 
light  upon  all  the  acts,  motions  and  words  of  the  parties  imme- 
diately preceding  and  at  the  moment  of  the  shooting  to  enable 
the  jury  to  ascertain  who  had  assumed  the  attitude  of  aggressor, 
and  hence  who  was  legally  in  the  wrong.  (State  v.  Hanlon, 
supra,)  The  purpose  for  which  the  jury  might  make  use  of 
the  evidence  was  defined  with  sufficient  exactness  in  this  general 
[8a]  expression  made  use  of  by  the  court.  It  is  entirely  proper 
for  a  trial  judge  to  state  his  reasons  for  his  rulings  made  in  ad- 
mitting and  excluding  evidence,  the  limitation  laid  upon  him  in 
this  regard  being  that  he  refrain  from  expressing  an  opinion  as 
to  the  weight  a  particular  item  is  entitled  to,  but  leave  this  en- 
tirely to  the  judgment  of  the  jury.  (12  Cyc.  540,  notes.)  But 
[9]  for  the  sake  of  argument,  let  it  be  conceded  that  the  lan- 
guage was  somewhat  inaccurate,  and  might  otherwise  have  mis- 
led the  jury.  In  paragraph  16  of  the  instructions  the  court 
very  carefully  told  them  that  no  remark  made  by  it  during  any 
colloquy  with  counsel  or  in  a  ruling  on  objections  during  the 
course  of  the  trial  was  intended  by  it  to  indicate  an  opinion  on 
any  question  of  fact  or  the  credibility  of  any  of  the  witnesses. 
It  further  told  them  to  disregard  wholly  and  dismiss  from  their 
minds  any  such  remarks  or  comments  by  it  or  by  counsel,  and 
not  to  permit  them  to  enter  into  their  consideration  of  the  case. 
In  our  opinion,  this  left  the  defendant  no  ground  for  complaint. 
The  jury,  as  men  of  reasonable  intelligence — which  we  may 
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presume  they  were — must  have  understood  that  all  of  the  evi- 
dence was  before  them  generally  for  consideration  by  them  for 
any  purpose  for  which  they  might  deem  it  of  value. 

After  the  evidence  on  the  part  of  the  state  had  closed  and 
[10]  counsel  for  the  defendant  had  examined  five  witnesses, 
they  demanded  that  the  county  attorney  be  required  to  call  and 
examine  Paul  Melichovich,  an  eye-witness  of  the  shooting  whose 
name  was  indorsed  on  the  information.  It  does  not  appear 
whether  or  not  counsel  discovered  this  fact  then  for  the  first 
time.  The  court  refused  the  demand.  This  ruling  is  made  the 
basis  of  defendant's  assignment  No.  10.  There  was  no  error. 
(Rev.  Codes,  sec.  9283;  State  v.  Rolla,  21  Mont.  582,  55  Pac. 
523;  State  v.  Tighe,  27  Mont.  327,  71  Pac.  3.) 

Assignment  11  presents  the  question  whether  or  not  the  de- 
[11]  fendant  should  have  been  required  to  answer,  on  cross- 
examination,  questions  relating  to  certain  admissions  made  by 
him  to  the  county  attorney  on  the  next  day  after  the  shooting. 
There  was  no  error.  The  defendant  having  chosen  to  become 
a  witness  in  his  own  behalf,  he  became  subject  to  cross-examina- 
tion to  the  same  extent  as  any  other  witness.  {State  v. 
Schnepel,  23  Mont.  523,  59  Pac.  927.) 

During  his  cross-examination  the  defendant  was  required  to 
[12]  answer  as  to  the  ownership  of  the  ring  in  controversy. 
Counsel  objected  that  the  evidence  was  immaterial ;  and  this  is 
the  subject  of  assignment  12.  The  objection  should  have  been 
sustained.  The  ownership  of  the  ring  was  not  a  question  at 
issue,  and  though  under  the  stress  of  examination  the  defendant 
admitted  that  he  had  told  the  county  attorney  that  it  belonged 
to  Eli  Eavacevich,  this  fact  could  not  be  taken  as  a  justification 
of  the  assault  upon  the  defendant  by  Kavacevich  and  the  de- 
ceased, nor  did  it  serve  any  other  purpose  than  to  tend  to  ob- 
scure the  issue  on  trial.  It  is  not  apparent,  however,  that 
defendant  suffered  prejudice.  The  whole  matter  of  the  owner- 
ship of  the  ring  had  been  gone  into  during  the  examination  of 
other  witnesses. 

Assignment  13:  The  witness  Raich,  called  by  the  state  in 
£13]    rebuttal,  after  enumerating  the  names  of  all  the  persons 
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present  at  the  time  of  the  shooting,  was  asked  if  he  was  positive 
that  no  one  else  was  there.  Over  objection  of  counsel'  he  was 
permitted  to  answer,  which  he  did  in  the  aflBrmative.  The  in- 
quiry was  a  useless  repetition  of  the  prior  examination,  but 
there  was  no  prejudice. 

Under  assignment  16,  error  is  predicated  upon  the  giving  of 
instruction  14,  which  is  in  the  language  of  section  9484,  Revised 
Codes.  The  propriety  of  giving  this  instruction  was  fully  con- 
sidered by  this  court  in  State  v.  Famham,  35  Mont.  375,  89 
Pac.  728,  and  again  in  State  v.  De  Lea,  36  Mont.  531,  93  Pac. 
814.  Further  discussion  of  the  subject  is  foreclosed  by  these 
cases. 

The  subject  of  assignment  17  is  the,  giving  of  the  following 
[14]  instruction:  **In  this  ca^e,  the  whole  of  your  number 
must  agree  in  finding  the  defendant  guilty  or  not  guilty  of  the 
crime  alleged  in  the  information  herein,  or  of  any  crime  in- 
cluded therein."  The  contention  is  that  under  this  instruction 
the  jury  were  denied  the  liberty  of  reaching  a  disagreement. 
The  purpose  of  giving  it  was  to  inform  the  jury  that  this  being 
a  felony  case  they  could  not  return  a  verdict  except  by  unani- 
mous vote.  The  average  juror  is  presumed  to  know  that  he 
may  disagree  with  his  fellow-jurors,  and  that  he  is  not  bound  to 
find  a  verdict  because  any  number  of  them  entertain  views  op- 
posed to  his  own.  In  giving  the  instruction  the  court  pre- 
sumed that  the  jury  knew  their  province  in  this  regard,  and 
hence  deemed  it  unnecessary  to  give  them  a  specific  instruction 
on  the  subject.  There  was  no  error.  {State  v.  Hurst,  23  Mont. 
[15]  484,  59  Pac.  911.)  If  counsel  desired  a  specific  instruc- 
tion, they  should  have  formulated  and  tendered  one.  Having 
failed  to  do  so,  defendant  may  not  complain.  {State  v.  Powell, 
54  Mont.  217,  169  Pac.  46.) 

Assignment  18  is  not  argued  in  the  brief;  hence  it  is  passed 
without  notice. 

Assignments  19  and  20  allege  error  in  the  refusal  by  the  court 
[16]  to  submit  instructions  A5  and  A6,  requested  by  the  de- 
fendant,  as  follows: 
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*'A5.  It  is  not  necessary  for  Marco  Inich  to  prove  by  the 
greater  weight  of  the  evidence  that  he  acted  in  self-defense  in 
killing  Lazar  Kavacevich  before  you  should  find  him  not  guilty. 
Unless  you  are  satisfied  beyond  all  reasonable  doubt  and  a  moral 
certainty  that  Marco  Inich  did  not  act  in  justifiable  self-defense 
in  firing  the  fatal  shot,  then  you  cannot  under  the  law  find  him 
guilty  of  any  crime  whatever,  and  under  such  circumstances  you 
must  acquit  him. 

"A6.  The  right  of  self-defense  is  derived  from  nature.  To 
repel  force  by  force  is  the  common  instinct  of  every  creature 
that  has  the  means  of  defense.  Sudden  and  strong  resistance  to 
unrighteous  attack  is  not  merely  a  thing  to  be  tolerated  in  many 
cases ;  it  is  a  moral  duty.  The  law  of  this  country  has  left  to  all 
men  the  exercise  of  this  natural  right  of  self-defense  in  all 
cases  in  which  the  law  is  either  too  slow  or  too  feeble  to  stay 
the  hand  of  violence,  and  it  must  be  considered  by  jurors  that 
a  man  repelling  imminent  danger  cannot  always  be  expected 
to  use  as  much  care  as  if  he  had  time  to  act  deliberately." 

In  instructions  A2,  A3  and  A4,  given  at  the  request  of  the 
defendant,  and  instructions  26,  27,  28,  30  and  31,  given  at  the 
request  of  the  state,  the  court  fully  covered  the  law  of  self- 
defense.  Instruction  No.  4  expressly  told,  the  jury  that  they 
must  acquit  the  defendant  if  they  found  from  all  the  evidence 
that  he  shot  and  killed  deceased  under  the  belief  that  he  was  in 
danger  of  receiving  great  bodily  injury  at  his  hands,  or  at  the 
hands  of  any  of  those  with  him,  and  in  the  exercise  of  reason- 
able judgment  fired  the  shot  in  order  to  protect  himself  from 
the  apparently  impending  danger.  In  instruction  30,  after 
quoting  section  9282  of  the  Revised  Codes,  defining  the  burden 
of  proof  to  be  sustained  by  a  defendant  charged  with  murder, 
the  court  added:  **And  in  this  connection  no  greater  burden 
is  placed  upon  the  defendant  than  that  from  the  whole  evidence 
taken  together,  a  reasonable  doubt  as  to  the  guilt  of  the  defend- 
ant should  be  engendered."  This,  taken  in  connection  with 
the  others  referred  to,  and  also  instructions  1  and  2,  wherein 
the  court  told  the  jury  that  defendant  must  be  acquitted  in 
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case  they  entertained  a  reasonable  doubt  as  to  his  guilt,  was 
entirely  sufficient. 

Instruction  A6  is  a  quotation  from  paragraph  528  of  Brick- 
wood's  Sackett  on  Instructions.  It  was  said  of  it  by  the  su- 
preme court  of  Miissouri,  in  Norris  v.  Whyte,  158  Mo.  20,  59 
S.  W.  1037,  that  it  is  a  correct  abstract  proposition  of  law,  and 
might  be  given  in  a  case  of  assault  and  battery  where  the  plea 
of  self-defense  is  interposed.  We  may  go  further  and  say  that 
the  court  might  properly  have  given  it  in  this  case  (see  State 
V.  Merk,  53  Mont.  454,  164  Pac.  655).  But  it  does-  not  follow 
that  it  committed  reversible  error  by  refusing  to  give  it,  merely 
because  defendant  requested  it.  The  instructions  referred  to 
above,  taken  together,  we  think  so  fully  and  fairly  explained 
to  the  jury  the  law  on  the  subject  that  they  could  not  possibly 
have  overlooked  the  evidence  tending  to  justify  the  killing  on 
the  ground  of  self-defense,  or  failed  to  give  it  all  the  weight 
to  which  it  was  entitled. 

Upon  the  whole  we  think  the  defendant  was  properly  con- 
victed.   The  judgment  and  order  are  therefore  affirmed. 

AffifTned, 

Mr.  Justice  Sanneb  concurs.  ' 

Mb.  Justice  Holloway:  I  concur  in  the  result  reluctantly. 
In  the  course  of  this  trial  the  court,  without  justification,  re- 
buked counsel  for  defendant  in  a  manner  calculated  to  dis- 
parage him  in  the  eyes  of  the  jury,  and  to  that  extent  infringed 
the  constitutional  right  of  the  accused  to  appear  by  counsel; 
but  in  an  effort  to  correct  the  errora,  the  court  instructed  the 
jury  to  disregard  the  remarks  from  the  bench.  It  is  held  gen- 
erally that  errors  of  this  character  may  be  cured,  and  we  must 
indulge  the  presumption  that  the  jury  heeded  the  admonitioni 
and  that  the  errors,  in  this  instance,  were  cured* 
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STATE,  Respondent,  v.  VAN  LANINGHAM,  Appellant. 

(No.  4,14«.) 
(Bubmitted  Apiil  29,  1918.    Decided  May  20,  1918.) 

[173  Pac.  795.] 

Criminal  Law — Murder — Motive — New    Trial — Newly  DiscoV' 
ered  Evidence — Rvle — Insufficiency  of  Affidavits. 

Mnrder — ^Juiy  Questions — Motive — ^Youth  of  Defendant. 

1.  In  a  prosecution  for  murder,  defendant's  youth,  the  fact  that  the 
evidence  against  him  came  from  persons  not  above  suspicion,  and 
that  no  motive  adequate  to  a  cautious  or  well-balanced  mind  was 
established,  were  matters  for  the  jury's  consideration  in  the  first 
instance,  and  for  that  of  the  trial  judge  on  motion  for  new  trial. 

[As  to  necessity  of  proving  motive  in  prosecutions  for  murder,  see 
note  in  Ann.  Oas.  19120,  236.] 

Same — ^Motive — ^Proof  Unnecessary. 

2.  The  state  is  not  required  to  show  an  adequate  motive  before  de- 
fendant may  be  convicted  of  murder. 

Same — New  Trial — Newly  Discovered  Evidence — Bule. 

3.  Motions  for  new  trial  of  criminal  cases  because  of  newly  dis- 
covered evidence  are  not  favored;  in  passing  on  them  the  courts  are 
bound  by  the  rules  that  the  new  evidence  must  have  come  to  the 
knowledge  of  the  applicant  after  trial;  that  failure  to  discover  it 
sooner  was  not  due  to  want  of  diligence;  that  it  is  so  material  that 
it  would  probably  produce  a  different  result  upon  another  trial;  that 
it  is  not  cumulative  merely;  that  the  application  must  be  supported 
by  the  affidavit  of  the  witness;  that  the  evidence  must  not  be  such 
as  will  tend  only  to  impeach  the  character  or  credibility  of  a  witness, 
and  that  it  will  likely  be  available  on  another  trial. 

Same — Newly  Discovered  Evidence — Proper  Denial  of  New  Trial. 

4.  Where  certain  items  of  alleged  newly  discovered  evidence  were 
cumulative  in  character,  and  as  to  others  no  satisfactory  showing  of 
diligence  to  discover  them  before  trial  was  made,  the  motion  for  new 
trial  was  properly  denied. 

Same. 

5.  A  declaration,  said  to  have  been  made  after  trial,  by  the  former 
wife  of  decedent,  that  "they  had  got  the  wrong  man,"  but  denied 
by  her  in  a  counter-affidavit,  was  insufficient  to  warrant  a  new  trial 
on  the  ground  of  newly  discovered  evidence,  in  view  of  the  circum- 
stances und^r  which  it  was  alleged  to  have  been  made. 

Same. 

6.  Where  the  jury  knew  that  one  of  the  state's  witnesses  was  in 
jail  on  a  felony  charge  and  had  been  made  a  cell  mate  of  defendant 
m  order  to  obtain  information,  matter  urged  as  newly  discovered  evi- 
dencis  to  the  effect  that  the  witness  had  agreed  to  plead  guilty  and 

On  proof  of  corpus  delicti  in  homicide,  see  subdivisions  of  note  in  68 
Jm.  B.  a.  34,  46,  57. 

On  particular  application  of  rule  of  criminal  liability  of  children  to 
murder,  see  note  in  36  L  B.  A.  200. 

On  cumulative  evidence  as  grounds  for  new  trial  in  criminal  cases,  see 
note  in  46  I».  B.  A.  (n.  s.)  903. 
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was  thereafter  diacharged  without  trial  went  to  his  credibility, 
which  had  been  thoroughly  canvassed  before  the  jury,  and  was  in- 
sufficient to  command  a  retrial. 

Same. 

7.  A  new  trial  was  properly  refused  where  the  alleged  newly 
discovered  evidence  was  of  such  unsubstantial  character  as  to  render 
a  different  verdict  improbable. 

Same — Experiments — Newly  Discovered  Evidence — ^Insufficiency. 

8.  Retrial  on  the  ground  of  newly  discovered  evidence  touching  an 
experimental  horseback  ride  from  the  scene  of  the  murder  to  de- 
fendant's house,  held  properly  denied  where  the  conditions  under 
which  it  was  made  were  dissimilar  from  those  prevailing  when  de- 
.fendant  was  shown  to  have  made  it,  and  where  the  witness'  affi- 
davit amounted  to  an  expression  of  opinion  contrary  to  that  given 
by  him  at  the  trial. 

Same — ^What  not  Newly  Discovered  Evidence. 

9.  Statements  of  persons  which  were  known  to  counsel  for  defend- 
ant before  the  close  of  a  murder  trial  did  not  constitute  newly  dis- 
covered evidence. 

Appeal  from  District  Court,  Custer  County;  Daniel  L, 
O^Hem,  Judge. 

m 

George  Van  Laningham,  alias  Jack  Logan,  was  convicted 
of  murder,  and  from  the  judgment  and  an  order  denying  new 
trial  he  appeals.    Affirmed. 

Mr.  Sharpless  Walker  and  Mr.  W.  C  Packer,  for  Appellant, 
submitted  a  brief;  Mr.  Walker  argued  the  cause  orally. 

In  a  homicide  case  where  all  of  the  circumstances  relied  upon 
to  prove  guilt  are  not  consistent  with  each  other,  with  the 
hypothesis  of  guilt,  and  inconsistent  with  any  other  rational 
conclusion;  or  where  under  the  evidence  any  one  of  several 
others  might  have  committed  the  crime ;  or  where  the  testimony 
on  the  part  of  the  prosecution  is  inherently  improbable  and  con- 
tradicts prior  statements  of  the  same  state's  witnesses;  or  where 
the  motive  and  opportunity  are  not  clearly  s^iown;  or  where 
the  defendant  is  not  directly  connected  with  the  crime  by  credi- 
ble testimony ;  or  where  the  facts  generally  are  involved  in  mys- 
tery and  uncertainty, — which  said  conditions  exist  in  this  case, 
— the  evidence  is  insufficient  to  sustain  conviction,  and  on 
motion  a  new  trial  should  be  granted.  {State  v.  Suitor,  43 
Mont.  31,  Ann.  Cas.  1912C,  230,  114  Pac.  112;  People  v.  Ken- 
nedy,  7  Cal.  Unrep.  184,  75  Pac.  845  j  State  v.  Pagano,  7  Wash. 
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549,  35  Pac.  387;  Pid  v.  People,  52  Colo.  1,  119  Pac.  687; 
Lonergan  v.  State,  111  Wis.  453,  87  N.  W.  455;  Ca^ey  v. 
Siate,  20  Neb.  138,  29  N.  W.  264;  State  v.  Clouser,  69  Iowa, 
313,  28  N.  W.  615 ;  People  v.  Hare,  57  Mich.  505,  24  N.  W.  843 ; 
People  V.  Campagna,  240  111.  378,  88  N.  E.  797;  Schuster  v. 
State,  29  Ind.  395 ;  State  v.  Dipley,  242  Mo.  461,  147  S.  W.  Ill ; 
EM  V.  Commonwealth,  149  Ky.  42,  147  S.  W.  764;  Sattenvhite 
V.  Siate,  77  Tex.  Cr.  130,  177  S.  W.  959;  Perkins  v.  State 
(Miss.),  23  South.  579;  Tilley  v.  Commonwealth,  90  Va.  99,  17 
S.  E.  895;  State  v.  Cremeans,  62  W.  Va.  134,  57  S.  E.  405.) 

Where  the  evidence  on  which  a  motion  for  a  new  trial  is 
based  has  been  discovered  since  the  trial;  is  such  that  it  could 
not  have  been  obtained  by  reasonable  diligence  before ;  is  mate- 
rial to  the  issues  involved,  and  goes  to  the  merits ;  is  not  merely 
cumulative,  impeaching  or  contradictory;  is  shown  by  the  best 
evidence  of  which  the  case  admits;  and  would  probably  pro- 
duce a  different  result  upon  retrial, — all  of  which  said  condi- 
tions exist  in  this  case, — a  new  trial  should  be  granted.  {State 
V.  Maikins,  45  Mont.  58,  121  Pac.  881 ;  CahUl  v.  E.  B.  dk  A.  L, 
Stone  Co,,  167  Cal.  126,  138  Pac.  712;  People  v.  Beriham,  30 
Misc.  Rep.  466,  63  N.  Y.  Supp.  923;  State  v.  Stowe,  3  Wash. 
206,  14  L.  R.  A.  611,  28  Pac.  337 ;  State  v.  King,  27  Utah,  6,  73 
Pac.  1045;  State  v.  Keleher,  74  Kan.  631,  87  Pac.  738;  Cantrell 
v.  State,  12  Okl.  Cr.  534,  159  Pac.  1092 ;  State  v.  De  Marias,  27 
S.  D.  303,  Ann.  Cas.  1913D,  154,  130  N.  W.  782^  Bailey  v. 
State,  36  Neb.  808,  55  N.  W.  241;  Myers  v.  State,  111  Ark. 
399,  L.  R.  A.  1915C,  302,  163  S.  W.  1177;  Oockrell  v.  State, 
71  Tex.  Cr.  543,  48  L.  R.  A.  (n.  s.)  1001,  160  S.  W.  343;  WUU 
iams  V.  State,  99  Miss.  274,  54  South.  857;  Carr  v.  State,  106 
Ga.  737,  32  S.  E.  844,  11  Am.  Crim.  Rep.  613;  Keenan  v.  Peo- 
ple,. 104  111.  385,  4  Am.  Crim.  Rep.  434;  Dennis  v.  State,  103 
Ind.  142,  2  N.  E.  349,  5  Am.  Crim.  Rep.  469 ;  State  v.  Naylor, 
5  Boyce  (Del.),  99,  90  Atl.  880;  Anderson  v.  State,  43  Conn. 
514,  21  Am.  Rep.  669;  Read  v.  Commonwealth  (Va.),  22  Gratt. 
924;  Hayne's  New  Trial  and  Appeal,  sec.  88.)^ 
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Mr.  8.  C,  Ford,  Attorney  General,  Mr.  A.  A.  Grorud,  Assist- 
ant Attorney  General,  and  Mr.  Frank  Hunter,  County  Attorney 
of  Custer  County,  for  the  State,  submitted  a  brief  j  Mr,  Eunr 
ter  argued  the  cause  orally. 

The  evidence  in  a  criminal  case  need  not  exclude  the  possi- 
bility of  innocence.  (United  States  v.  Oreen,  220  Fed.  973.) 
Motive  need  not  be  proved  in  order  to  sustain  a  conviction  of 
murder.  (People  v.  Owens,  132  Cal.  469,  64  Pac.  770;  People 
V.  Weston,  169  Cal.  393,  146  Pac.  871 ;  Shepherd  v.  People,  19 
N.  Y.  537,  544;  People  v.  Bennett,  49  N.  Y.  138;  People  v. 
Minisci,  12  N.  Y.  St.  Rep.  719,  46  Hun,  682;  Thurman  v. 
State,  32  Neb.  224,  49  N.  W.  338.) 

Where  the  truth  of  the  alleged  newly  discovered  evidence  is 
utterly  inconsistent  with  want  of  knowledge  thereof  prior  to 
the  trial,  its  showing  was  held  insufficient.  (People  v.  Cesena, 
90  Cal.  381,  27  Pac.  300.)  Where  a  witness  was  produced  at 
the  trial,  it  was  held  to  have  been  negligence  in  the  party  not 
to  have  examined  him  fully.  (Arnold  v.  Skaggs,  35  Cal.  684; 
and  see  People  v.  Miller,  33  Cal.  99 ;  Snvith  v.  Smith,  119  Cal. 
183,  48  Pac.  730,  51  Pac.  183.)  Where  the  alleged  newly  dis- 
covered evidence  was  so  closely  related  to  what  the  witness  had 
testified  to  at  the  trial  that  it  might  have  been  brought  out  on 
cross-examination,  it  is  not  available  as  ground  for  new  trial. 
(Peof^e  V.  Phelan,  123  Cal.  551,  56  Pac.  424.) 

In  Kenway  v.  Hoffman,  51  Wash.  105,  98  Pac.  98,  it  was  held 
that  where  affiants  were  witnesses  at  the  trial  and  the  new  mat- 
ter was  entirelj'^  open  for  investigation  then,  diligence  was  want- 
ing, and  the  evidence  cannot  be  said  to  be  newly  discovered. 

As  a  general  rule,  newly  discovered  evidence  of  contra- 
dictory statements  made  by  a  witness  after  the  trial  is  not 
ground  for  a  new  trial.  (Ley son  v.  Davis,  17  Mont.  220,  31 
L.  R.  A.  429,  42  Pac.  775;  HMsted  v.  Mead,  58  Conn.  55,  19 
Atl.  233;  Lasseter  v.  Simpson,  78  Ga.  61,  3  S.  E.  243;  Tohin 
V.  People,  101  111.  121 ;  Commonwealth  v.  Randole,  Thach.  C.  C. 
(Mass.)  500;  Sims  v.  Sims,  12  Hun  (N.  Y.),  231;  Dexter  v. 
Handy,  13  R.  I.  474;  Johnson  v.  A.  Leffler  Co.,  122  Ga.  670, 
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50  S.  E.  488 ;  Chatfield  v.  Lathrop,  6  Pick.  (Mass.)  417 ;  Duryee 
V.  Dennison,  5  Johns.  (N.  T.)  248.)  If  the  affidavits  offered 
in  support  of  the  application  are  inherently  improbable  or  in- 
consistent, or  are  rebutted  by  counter-affidavits,  a  new  trial  will 
he  refused.     (29  Cyc.  905.). 

Evidence  of  admissions  made  by  the  successful  party  after 
the  trial  or  of  subsequent  declarations  inconsistent  with  his 
testimony  on  the  trial  is  not  cause  for  setting  aside  the  verdict. 
(29  Cyc.  907 ;  State  v.  Anderson,  14  Mont.  541,  37  Pac.  1 ;  Blake 
V.  Bhode  Island  Co,,  32  R.  I.  213,  Ann.  Cas.  1912D,  852,  and 
note,  78  Atl.  834.) 

MR.  JUSTICE  SANNER  delivered  the  opinion  of  the  court. 

Paul  Schultz,  a  drayman  of  Miles  City,  was  last  seen  alive 
between  8  and  9  o'clock  in  the  evening  of  November  29,  1916. 
On  the  next  morning  at  about  7  o'clock. he  was  found  dead  in 
his  barn,  the  circumstances  indicating  murder.  For  this  murder 
one  Gteorge  Van  Laningham  was  apprehended,  tried,  convicted 
and  sentenced  to  life  imprisonment.  From  the  judgment  as 
well  as  from  an  order  denying  him  a  new  trial  he  appeals,  in- 
sisting upon  a  reversal  because  the  evidence  is  insufficient  and 
because  of  newly  discovered  evidence  warranting  a  retrial  of 
the  case. 

L  The  cof'^us  delicti  is  conceded,  and  properly  so,  we  think. 
Schultz  was  killed  by  a  series  of  blows  upon  the  fore  part  of 
the  head.  His  body  was  found  just  inside  the  door  of  the  bam 
lying  on  its  back.  Under  his  head  was  a  horse  blanket  which 
the  night  before  had  been  hanging  up  in  the  comer  of  the 
bam.  The  horses  were  loose.  The  electric  light  bulb,  which 
hung  out  of  reach,  and  which  was  operated  by  a  switch  near  the 
door,  was  broken,  its  glass  scattered  about  the  floor.  The  blows 
which  killed  Schultz  could  conceivably  have  been  kicks  from  a 
horse,  but  the  circumstances,  positive  and  negative,  are  sufficient 
to  sustain  the  view  that  they  were  of  human  origin  and  were 
delivered  by  someone  lying  in  wait.  To  connect  the  appellant 
with  the  deed  the  evidence,  in  brief,  was  this:  Schultz,  though 
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married,  was  living  alone  on  the  lot  where  his  bam  is  situate. 
His  habits  were  notoriously  regular,  and  among  them  was  to 
turn  on  the  water  for  his  horses  at  approximately  9  o'clock. 
The  customary  sound  made  by  this  operation  was  heard  by 
neighbors  on  the  same  pipe-line  on  the  evening  of  November 
29  at  9 :05.  Sehultz  was  well  known  to  the  appellant,  who  went 
by  the  name  of  Jack  Logan.  The  latter  was  in  Sehultz 's  em- 
ploy, staying  at  the  family  homestead,  a  road  ranch  twelve 
miles  from  town,  where  Sehultz 's  wife  was  living,  and  where 
she  and  the  appellant  maintained  illicit  relations.  The  appel- 
lant had  twice  made  remarks  of  a  threatening  character  about 
Sehultz.  One  of  these  was  in  connection  with  the  trading  off 
by  Sehultz  of  a  gray  horse  called  "Comet,"  the  appellant  say- 
ing that  if  this  was  done  he  would  "fix  the  little  Dutch  son-of- 
a-bitch."  The  other  was  in  connection  with  a  break-down  of  a 
Ford  machine  belonging  to  Sehultz,  the  appellant  remarking  in 
answer  to  Mrs.  Sehultz 's  expressed  fears  of  Paul's  wrath:  "You 
needn't  mind  being  scared  of  Paul;  the  next  time  you  see  him 
you  won't  be  scared  of  him."  On  November  29,  about  9:30 
in  the  morning,  the  appellant  and  Mrs.  Sehultz  started  ou  a 
search  for  horses.  They  circled  a  distance  of  not  more  than 
fifteen  miles,  the  appellant  riding  a  bay  mare  called  "Weazel." 
They  stopped  at  Daly's  for  noon,  and  went  to  Hopper's,  where 
they  gathered  two  of  their  horses.  On  the  way  kuek,  but  some 
miles  from  the  Sehultz  place,  they  saw  some  horses  a  short 
distance  off  which  they  thought  might  be  others  they  were 
after,  but  did  not  go  to  them.  They  returned  to  the  ranch  be- 
tween 3  and  4  o'clock,  the  appellant  still  riding  Weazel. 
Here  the  appellant  changed  to  the  gray  horse  Comet  and  left 
again,  saying  he  would  not  be  gone  long,  but  would  bring  back 
the  horses  they  had  seen  on  the  way  over.  He  returned  about 
11  o'clock  without  any  horses.  To  ride  from  the  ranch  to  Miles 
City,  be  there  as  late  as  9 :30,  and  return  to  the  ranch  about  11 
was  entirely  possible,  and  appellant's  subsequent  efforts  to  ac- 
count for  his  whereabouts  during  the  period  of  his  absence  from 
the  ranch  were  so  unsatisfactory  as  to  create  the  impression  that 
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he  could  not  safely  tell  the  truth.  Among  other  things,  he 
persisted^  until  confronted  by  irrefutable  proof,  in  the  assertion 
that  he  did  not  return  with  Mrs.  Schultz  to  the  ranch,  but  left 
her  on  the  way  over  from  Hopper's  to  go  after  the  horses  they 
had  seen,  and  that  he  had  not  mounted  Comet  at  all  on  that 
day.  He  also  induced  Ray  Wilson,  a  neighbor,  to  falsely  say, 
for  a  time,  that  they  had  met  near  the  Schultz  ranch  at  about 
8  o'clock  that  night.  At  6:30  in  the  evening  of  November  29 
Schultz  had  in  his  possession  a  $10  gold  certificate.  No  such 
certificate  was  found  the  next  morning  upon  his  body  or  among 
his  effects.  On  December  1  the  appellant  met  Mrs.  Schultz  in 
Miles  City  and  asked  her  if  she  had  gotten  the  $10  bill  out  of 
the  stovepipe  hole  at  the  ranch-house.  She  did  not  know  that 
such  a  bill  was  there,  but  she  at  once  dispatched  a  messenger 
thither  at  a  cost  of  $6,  who  found  a  $10  gold  certificate  at  the 
place  mentioned,  returned  with  it,  and  gave  it  to  Mrs.  Schultz, 
who  immediately  changed  it  into  silver.  On  the  same  day,  at 
another  time,,  after  she,  but  before  he,  had  talked  with  the 
sheriff,  he  asked  her  what  she  had  told  the  sheriff.  She  nar- 
rated what  she  had  said,  not  word  for  word,  but  substantially. 
About  two  weeks  after  the  murder  the  appellant  left  the  state 
foy  his  parents'  home  in  Missouri,  taking  with  him  the  clothes 
and  some  trinkets  belonging  to  Mrs.  Schultz ;  and  the  next  day 
Mrs.  Schultz  followed  him  there.  While  there  the  appellant 
told  her  at  least  twice  that  he  had  killed  Paul  Schultz,  demand- 
ing that  she  give  him  $1,000  and  certain  property,  else  he  would 
deliver  himself  up  and  say  that  she  hired  him  to  do  it.  On 
one  of  these  occasions  he  told  her  that  he  had  left  town  by  the 
old  (and  less  frequented)  route,  that  he  broke  the  light  in 
Paul's  bam,  and  that  when  Paul  came  in  to  turn  on  the  light 
he  hit  him.  Frequently,  commencing  with  the  summer  of  1916, 
the  appellant  and  Mrs.  Schultz  had  talked  of  her  relations  with 
Schultz,  of  Schultz 's  unwillingness  to  free  her  and  divide  the 
property,  and  of  the  fact  that  upon  appellant's  father's  place 
in  Missouri  there  was  a  mortgage  of  $1,000  which  appellant  was 
anxious  to  lift.    Mrs.  Schultz  and  the  appellant  were  both  ar- 
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rested  early  in  January,  1917.  On  the  way  back  the  appellant^ 
responding  to  the  questions  of  the  officers,  gave  an  admittedly 
false  account  of  his  doings  and  whereabouts  on  the  afternoon 
and  evening  of  November  29.  Incarcerated  in  the  county  jail 
at  Miles  City,  the  appellant  was  given  a  cell  mate  named  James 
Smith,  who  knew  nothing  of  the  facts  or  details  of  the  murder, 
but  who  was  directed  to  learn  what  he  could  from  the  appellant. 
They  had  several  conversations,  the  substance  of  which  Smith 
gives  thus:  '^I  accused  him  of  the  killing  of  Schultz,  and  he 
never  denied  it,  but  he  never  owned  up  to  it.  I  accused  him 
time  and  again  for  being  such  a  cold-blooded  murderer,  but  he 
never  said  he  didn't  and  he  never  said  he  did.  Lots  of  stuff 
was  said  between  us.  We  talked  about  the  town  that  he  was 
arrested  in  back  in  Missouri.  He  said  he  saw  Lena  Schultz  in 
jail  in  Missouri.  I  asked  him  if  he  thought  Lena  would  go 
against  him,  and  he  jumped  out  of  the  bunk,  but  didn't  say 
anything  except  that  if  Lena  should  prosecute  him  she  would 
get  herself  into  it.  He  told  me  that  while  she  was  in  the  county 
jail  in  Missouri  she  was  lying  on  the  floor  crying,  and  he  said 
there  was  a  door  with  a  crack  in  it,  and  he  went  up  and  said 
to  her,  *  Ain't  you  sorry  now  in  giving  this  upV  or  'coughing 
this  upT  I  asked  him  if  she  knew  anything  about  the  case, 
but  he  never  told  me.  When  I  accused  him  of  killing  Paul 
Schultz,  sometimes  he  would  laugh,  and  sometimes  he  would 
go  in  his  bunk  and  lay  down,  and  at  last  he  got  awful  restless, 
and  I  said,  *When  you  knocked  Schultz  in  the  head  why  didn't 
you  cover  him  up?'  He  said,  *I  did  put  a  horse  blanket  under 
his  head  to  keep  the  blood  from  running  on  the  floor.'  I  asked 
him  if  he  killed  the  old  man  why  he  did  not  kill  the  old  lady, 
and  he  said,  'It  takes  time  to  do  that';  and  I  says,  'Tou  ought 
to  take  the  time  and  put  her  away.'  Yes;  Logan  thought  I 
was  crazy;  he  believed  I  was  off."  Upon  the  trial  it  developed 
that  the  first  statement  given  the  authorities  by  the  appellant 
concerning  his  whereabouts  and  doings  on  November  29  tallied 
with  that  given  by  Mrs.  Schultz,  and  this  was  admittedly  wrong 
and  intended  to  mislead.    It  also  tallied  in  a  very  important 
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particular,  as  did  his  later  statements,  and  his  testimony,  with 
what  the  witness  Ray  Wilson  had  told  the  authorities,  but  which 
Wilson  pronounced  on  the  stand  to  have  been  entirely  false 
and  agreed  to  beforehand.  In  his  testimony  the  appellant  was 
manifestly  unwilling  to  either  admit  or  deny  certain  of  his 
previous  statements,  but  stood  upon  the  flat  denial  that  he 
had  killed  Paul  Schultz  or  had  been  in  Miles  City  on  the  night 
of  the  murder  and  upon  an  explanation  of  his  whereabouts  and 
conduct  which  was  ijiherently  improbable.  In  short,  the  state 
made  a  prima  facie  case,,  and  this  was  strengthened  rather  than 
refuted  by  the  appellant  himself,  whose  shifty  and  -  unsatis- 
factory testimony  as  a  witness  in  his  own  behalf  is  apparent 
even  on  the  printed  page. 

It  is  quite  true,  as  he  now  insists,  that  some  explanation  of 
[1]  contradictions  and  evasions  is  suggested  by  the  fact  that 
he  was  only  nineteen  years  of  age,  and  was  confronted  with 
the  most  serious  charge  to  which  anyone  may  be  subjected; 
that  the  evidence  against  him  comes  from  persons  some  of  whom 
are  not  themselves  above  suspicion,  some  of  whom,  like  Mrs. 
Schultz,  had  also  made  prior  inconsistent  statements,  and  some 
of  whom  are  contradicted  by  other  evidence,  and  that  no  motive 
adequate  to  a  cautious  and  well-balanced  mind  was  established. 
It  will  answer  to  say  that  all  this  was  for  the  jury  in  the  first 
instance  and  for  the  trial  judge  upon  the  motion.  They  saw 
and  heard  the  witnesses,  and  were  best  able  to  gauge  the  value 
of  their  testimony.  We  may,  however,  add  these  two  sugges- 
tions: That  no  attack  upon  Mrs.  Schultz  or  Ray  Wilson  can 
avail,  for,  upon  the  facts  established,  any  complicity  on  their 
part  is  impossible  save  as  accomplices  of  the  appellant,  and 
[2]  that  the  law  does  not  require  an  adequate  motive  to  be 
shown.  {State  v.  Lucey,  24  Mont.  295,  61  Pac.  994.)  Of 
motives  it  can  be  said  that  they  arc  as  various  as  are  human 
characteristics,  and  what  to  us  would  seem  trivial  and  of  no 
impulsive  force  might  conceivedly  appeal  to  someone  else  with 
commanding  power.  From  this  point  of  view  the  record  is  not 
barren.    The  relations  between  the  appellant  and  Mrs.  Schultz 
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or  his  expressed  desire  for  money  and  property  from  her  may 
be  regarded  as  at  least  suggestive. 

li.  Motions  for  new  trial  because  of  newly  discovered  evi- 
[3]     dence  are  not  favored  in  the  law,  and  in  passing  upon 

m 

them  the  courts  of  this  state  are  bound  by  the  following  rules : 
That  the  evidence  must  have  come  to  the  knowledge  of  the  ap- 
plicant since  the  trial;  that  failure  to  discover  it  sooner  was 
not  due  to  want  of  diligence ;  that  it  is  so  material  that  it  would 
probably  produce  a  different  result  upon  another  trial ;  that  it 
is  not  cumulative  merely — ^that  is,  does  not  speak  as  to  facts  in 
relation  to  which  there  was  evidence  at  the  trial ;  that  the  ap- 
plication must  be  supported  by  the  aflBdavit  of  the  witness 
whose  evidence  is  alleged  to  have  been  newly  discovered,  or  its 
absence  accounted  for;  that  the  evidence  must  not  be  such  as 
will  tend  only  to  impeach  the  character  or  credibility  of  a  wit- 
ness, and  that  it  will  likely  be  available  upon  another  trial. 
{State  V.  Matkins,  45  Mont.  58,  68,  121  Pac.  881.)  Viewed  in 
the  light  of  these  rules,  the  order  denying  a  new  trial  cannot 
be  successfully  assailed.  The  alleged  newly  discovered  evi- 
dence is  set  forth  in  twenty-five  affidavits,  and  the  showing  of 
diligence  in  the  twenty-sixth.  It  is  insisted  that  these  affidavits 
establish  or  tend  to  establish  the  following  propositions :    * 

**  (1)  That  Lena  Schultz  did  not  learn  from  the  defendant  on 
the  morning  of  December  1  that  there  was  a  $10  bill  at  the 
ranch,  but  that  she  knew  and  stated  on  the  previous  day,  before 
the  arrival  of  defendant  in  town,  that  she  had  such  a  bill  there. 

*'(2)  That  the  defendant  on  December  23,  1916,  at  the  Van 
Laningham  place,  near  Novinger,  Missouri,  did  not  make  any 
statements  to  Lena  Schultz,  or  at  all,  in  relation  to  the  murder 
of  her  husband. 

**(3)  That  the  defendant  did  not  walk  with  Lena  Schultz 
from  the  Van  Laningham  place  to  the  Pope  place  on  January 
5,  1917,  or  make  any  admissions  or  statements  to  her  on  said 
date  in  relation  to  the  murder. 

**(4)  That  the  state's  principal  witness,  Lena  Holt,  for- 
merly Lena  Schultz,  before  and  after  the  trial  made  numerous 
statements  at  variance  with  her  testimony. 
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"(5)  That  the  witness  James  Smith  admitted  having  com- 
mitted a  forgery,  and  agreed  with  the  county  attorney  to  plead 
gidlty,  and  that  after  testifying  against  the  defendant  refused 
80  to  plead  and  was  discharged  without  trial. 

''(6)  That  Paul  Schultz  was  not  killed  at  9:05  P.  M.,  when 
he  went  to  the  bam  to  water  and  feed  his  horses,  but  some  time 
later,  when  he  started  to  the  pump  for  a  pail  of  water,  and  that 
his  body  was  carried  into  the  bam. 

**(7)  That  the  route  from  Miles  City  to  the  Schultz  ranch 
via  the  west  Yellowstone  bridge  and  Siem  ranch  is  three  miles 
farther  than  the  direct  road,  and  that  it  would  take  two  hours 
and  fifteen  minutes  to  make  said  trip. 

*'(8)  That  in  view  of  the  testimony  of  Ike  Davidson  and  of 
the  witness  Lena  Holt  as  to  the  time  the  former  arrived  at  the 
Schultz  ranch-house  on  the  evening  of  the  murder,  and  the  affi- 
davits of  Adolphine  Schultz  and  George  Kircher,  it  would  have 
been  a  physical  impossibility  for  the  defendant  to  have  com- 
mitted the  murder  and  to  have  admitted  Davidson  on  his  ar- 
rival at  the  Schultz  ranch." 

To  these  we  may  add: 

(9)  That  during  the  trial  Lena  Schultz  was  overheard  by 
Mr.  and  Mrs.  Tiemans  to  say  to  her  present  husband,  the  wit- 
ness Amos  Holt,  **We  will  swear  him  so  damned  far  into  hell 
that  he  will  never  bother  us,"  Holt  answering,  **Just  leave  it 
to  me,"  and  also  that  Lena  Schultz  herself  was  heard  on  an- 
other occasion  to  say  that  she  was  indebted  to  Ray  Wilson  in 
the  sum  of  $500. 

Propositions  2  and  3,  with  the  affidavits  supporting  the  same, 
[4]  may  be  dismissed  at  once  as  presenting  matters  purely 
cumulative.  A  clear-cut  issue  of  fact  was  made  upon  the  trial 
as  to  whether  the  incidents  referred  to  occurred,  and  the  alleged 
details  thereof,  pro  and  con,  were  gone  into  by  deposition  of 
some  of  the  very  persons  who  make  the  present  affidavits. 

Proposition  No.  1  was  likewise  an  issue  of  fact  at  the  trial. 
It  is  based  upon  affidavits  from  residents  of  Miles  City,  one  of 
whom  was  a  witness  whose  testimony  justified  examination  along 
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the  very  lines  here  developed.  The  others  wore  within  the 
range  of  a  diligent  investigation  hefore  the  trial,  and  no  satis- 
factory showing  is  made  for  the  failure  to  have  their  testimony. 

Proposition  No.  4  adds  nothing  new  to  the  case  whatever, 
[5]  unless  it  he  the  alleged  declaration  of  Lena  Schultz  after 
the  trial  "that  they  had  got  the  wrong  man."  This  she  denies 
in  her  counter-affidavit,  and  the  circumstances  given  in  connec- 
tion  with  the  alleged  statement  are  such  that  we  cannot  impute 
ahuse  of  discretion  to  the  court  for  accepting  her  version  of 
what  took  place. 

We  are  at  a  loss  to  appreciate  the  value  of  proposition  5. 
[6]  That  Smith  was  in  jail  on  a  felony  charge  was  known  at 
the  trial.  That  he  was  made  a  cell  mate  of  the  appellant  in 
order  to  get  information  was  also  acknowledged.  What  is  now 
urged  merely  goes  to  his  credibility,  and  all  the  considerations 
which  might  affect  the  credibility  of  a  man  in  his  situation  were 
canvassed  before  the  jury. 

Proposition  6  is  very  important,  if  true,  but  the  fact  stated, 
[7]  to- wit,  that  Paul  Schultz 's  pail  was  found  in  the  alley  be- 
tween his  house  and  the  pump,  is  too  slender  a  predicate  for  the 
proposition,  even  if  it  be  conceded,  as  stated  by  the  deponent, 
that  Schultz 's  habit  was  to  draw  a  pail  of  water  the  last  thing 
before  going  to  bed  at  night.  It  assumes  that  the  pail  could 
have  gotten  where  it  was  found  in  no  way  except  that  Paul 
dropped  it  there  as  he  was  struck  down  in  the  alley,  which  is 
by  no  means  certain,  and  it  leaves  out  of  account  the  facts 
that  no  drops  of  blood,  no  signs  of  a  struggle,  no  impression 
of  a  fallen  body,  no  footprints  of  men,  are  mentioned  at  the 
trial  or  in  the  affidavits  to  show  that  Paul  had  been  in  the  alley 
or  was  assailed  there  or  carried  to  the  bam;  and  it  likewise 
ignores  the  broken  light  in  the  barn.  As  aptly  stated  by  the 
trial  judge,  the  fmding  of  the  pail,  standing  alone  or  consid- 
ered in  connection  with  all  the  other  alleged  newly  discovered 
evidence,  cannot  be  regarded  **as  of  such  a  character  as  to  ren- 
der a  different  verdict  reasonably  probable  upon  a  retrial." 


55  Mont.]  Stats  v.  Van  Laninqham.  29 

Propositions  7  and  8  rest  upon  an  affidavit  by  the  witness 
[8]  Kircher,  touching  an  experimental  ride  from  Miles  City 
to  the  Schultz  homestead  via  the  west  bridge.  The  experiment 
is  indecisive  for  several  reasons.  In  the  first  place,  it  was  not 
mad^  under  conditions  similar  to  those  predicated  in  the  evi- 
dence. He  was  hampered  by  snow,  had  not  the  same  horse,  was 
not  the  same  rider,  did  not  possess  the  same  incentive  to  hurry. 
Again,  the  narrow  margin  of ^  time  depends  upon  whether  it  be 
assumed  that  appellant  returned  to  the  ranch  at  precisely  11 
o'clock  or  "about  11,"  as  testified,  and  whether  Schultz  turned 
on  the  water  at  9 :05,  as  the  Shermans  think,  or  was  killed  be- 
tween 8  and  9,  as  appellant  told  Mrs.  Schultz.  The  latter 
hypothesis  is  not  impossible,  because  the  water  could  have  been 
turned  on  by  the  appellant  himself.  Finally,  Eircher's  affi- 
davit is  in  the  last  analysis  a  mere  expression  of  opinion,  con- 
trary to  that  given  by  him  upon  the  trial  as  well  as  to  other 
evidence  in  the  case. 

As  to  proposition  9:  Lena  Schultz  and  her  husband  both 
denied  the  statements  imputed  to  them  in  the  Tiemans  affidavits, 
[9]  and  excellent  reasons  are  assigned  by  the  trial  judge  for 
refusing  credit  to  the  affidavits.  It  will  suffice  us  to  say  that 
the  statements,  if  true  and  if  they  applied  to  the  appellant  in 
this  case,  were  known  to  his  counsel  before  the  close  of  the  trial, 
and  are  therefore  not  newly  discovered  evidence.  (29  Cyc. 
885.)  Regarding  the  statements  imputed  to  Lena  Schultz  that 
she  was  indebted  to  Ray  Wilson,  which  were  also  denied,  their 
office  could  only  be  to  impeach  her  or  to  inculpate  both  of  them ; 
but  to  inculpate  either  as  an  actual  perpetrator  is  upon  aU  the 
evidence,  including  that  of  the  appellant,  impossible;  and  to 
inculpate  either  as  an  accessory  does  not  tend  in  this  case  to 
destroy  the  conclusion  that  the  actual  perpetrator  was  the  ap- 
pellant. Hence  these  statements  are  without  value  as  induce- 
ments for  a  new  trial. 

It  is  noteworthy  that  no  complaint  is  made  of  any  rulings 
in  the  course  of  the  trial  or  of  the  instructions.    The  appellant 
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was  fairly  tried,  and  painstaking  consideration  was  obviously 
given  to  his  motion  for  a  new  trial. 

We  find  no  error.    Therefore  the  judgment  and  order  ap- 
pealed from  are  afQrmed. 

Affirmed. 

Mr.  Chiep  'Justice  Bbantly  and  Mr.  Justice  Holloway 
concur. 

Eehearing  denied  June  27,  1918. 


MOELLEUR,  Respondent,  v.  MOELLEUB,  Appellant. 

(No.  3,903.) 
(Submitted  May  1,  1918.    Decided  May  24,  1918.) 

[173  Pac.  419.] 

Hv^hand  and  Wife — Alienation  of  Affections — Right  of  Action 
— Defenses — Punitive  Damages — Evidence  —  Admissibility — 
Sufficiency. 

^Husband  and  Wife — Alienation  of  Affections — Right  of  Action. 

1.  A  wife  cannot  maintain  an  action  for  the  alienation  of  the  affec- 
tions of  the  husband  if  it  appears  that  the  latter  voluntarily  be- 
stowed them  on  defendant,  ahe  having  done  nothing  wrongful  to 
win  them. 

[As  to  wife's  right  to  sue  for  alienation  of  husband's  affections,  see 
notes  in  28  Am.  St.  Bep.  217;  46  Am.  St.  Bep.  472.] 

Same — Defenses. 

2.  The  fact  that  husband  and  wife  had  quarreled  frequently  does 
not  bar  the  latter  from  recovery  in  an  action  for  damages  for 
alienation  of  the  husband's  affections. 

Same — Domestic  Trouble — Evidence — Admissibility. 

3.  Evidence  of  domestic  trouble  between  husband  and  wife  may 
properly  be  considered  by  the  jury  in  mitigation  of  damages  sought 
in  an  action  for  the  alienation  of  the  husband's  affections. 

Same — Defenses. 

4.  Estrangement  between  husband  and  wife  is  no  defense  in  an 
action  for  alienation  of  affections,  inasmuch  as  the  wife  had  a  right 
to  rely  upon  the  possibility  of  reconciliation  so  long  as  the  relation- 
ship of  husband  and  wife  had  not  been  severed. 

On  the  question  of  effect  of  fact  that  husband  or  wife  of  plaintiff  in 
action  for  alienation  of  affections  was  the  active  and  agcrressive  oartv, 
sec  notes  in  16  L.  B.  A.  (n.  s.)  742;  43  L.  B.  A.  (n.  s.)   332, 
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Same — Evidence — Sufficiency. 

5.  Evidence  in  an  action  for  the  alienation  of  affections  held  iuffi- 
eient  to  sustain  the  jury's  finding  that  defendant  was  the  procuring 
cause  of  the  estrangement  between  plaintiff  and  her  husband. 

Same — Appeal — Conflicting  Evidence — Review. 

6.  Where  the  evidence  is  in  sharp  conflict  and  that  of  plaintiff  does 
not  appear  so  inherently  improbable  that  it  cannot  be  true^  a  ver- 
dict for  plaintiff  will  not  be  disturbed. 

Same — Punitive  Damages — Malice — Jury  Question. 

7.  Punitive  damages  may  be  awarded  in  an  action  for  the  aliena- 
tion of  a  husband's  affections,  even  though  the  evidence  furnishes 
no  basis  for  a  finding  of  malice,  since  malice  may  be  implied  from 
the  conduct  of  defendant  in  causing  the  wrong  complained  of,  its 
existence  being  a  question  for  the  jury. 

Appeal  from  District  Court,  Silver  Bow  County;  J.  J.  Lynch, 
Judge. 

Action  by  Eugenia  Moelleur  against  Mary  Moelleur,  for- 
merly Mary  Reynolds.  Judgment  for  plaintiff  and  defendant 
appeals.    AflBrmed. 

Messrs.  Walker  &  Walker  and  Mr.  J.  M.  Ward,  for  Appel- 
lant, submitted  a  brief;  Mr.  Frank  Walker  argued  the  cause 
orally. 

Messrs.  William  and  Harry  Meyer,  for  Respondent,  sub- 
mitted a  brief ;  the  former  argued  the  cause  orally. 

MR.  JUSTICE  HOLLOWAY  delivered  the  opinion  of  the 
court. 

Plaintiff  brought  this  action  to  recover  damages  for  the 
alienation  of  her  husband's  affections  and  prevailed  in  the  lower 
court.  Defendant  appealed  from  the  judgment  and  from  an 
order  denying  a  new  trial.  The  only  contention  made  in  this 
court  is  that  the  evidence  is  insufficient  to  support  the  verdict. 

Plaintiff  and  her  husband,  Dr.  Moelleur,  lived  together  in  the 
town  of  Melrose,  where  defendant,  then  Mrs.  Mary  Reynolds, 
a  widow,  also  resided.  Prior  to  Christmas,  1914,  plaintiff  and 
her  husband  had  frequently  engaged  in  family  quarrels,  but, 
according  to  plaintiff,  had  at  the  date  mentioned  become  recon- 
ciled and  were  living  happily.    About  that  time  Dr.  Moelleur 
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began  paying  attention  to  Mrs.  Reynolds,  and  about  the  same 
time  began  to  display  marked  indifference  to  his  wife,  and  this 
indifference  increased  until  finally  he  refused  to  recognize  her 
on  the  street  or  speak  to  her  in  their  own  home.  On  March  27, 
1915,  plaintiff  secured  a  divorce  from  her  husband,  and  on 
June  1  following,  Dr.  MocUeur  and  Mrs.  Reynolds  were  mar- 
ried. Appellant  concedes  that  Dr.  Moelleur's  affections  were 
alienated,  but  contends  that  the  evidence  discloses  that  plain- 
tiff's own  acts  and  conduct  were  responsible  for  it,  and  that 
defendant  was  not  an  active  or  procuring  agency  in  the 
estrangement. 

1.  The  rules  of  law  governing  an  action  of  this  character  are 
well  settled. 

(a)  This  action  cannot  be  maintained  if  it  appears  that  Dr. 
"[1]  Moelleur  voluntarily  bestowed  his  affections  on  Mrs.  Rey- 
nolds, the  latter  doing  nothing  wrongful  to  win  them.  {Clax- 
ton  V.  Pool,  182  Mo.  App.  13,  167  S.  W.  623 ;  Scott  v.  0  'Brien, 
129  Ky.  1,  130  Am.  St.  Rep.  419,  16  L.  R.  A.  (n.  s.)  742,  110 
S.  W.  260;  13  R.  C.  L.  1464.) 

(b)  Even  though  plaintiff's  conduct  toward  her  husband  was 
[2,  3]  a  subsidiary  cause  of  alienation,  she  is  not  barred  from 
recovery;  but  the  fact  of  their  domestic  trouble  might  be  con- 
sidered by  the  jury  in  mitigation  of  damages.  {Morris  v.  War- 
wick,  42  Wash.  480,  7  Ann.  Cas.  687,  and  note  689,  85  Pac.  42; 
Baird  v.  Carle,  157  Wis.  565,  147  N.  W.  834;  Hadley  v.  Uey- 
wood,  121  Mass.  236.)  * 

(c)  Even  though  there  had  been  estrangement  between  plain- 
[4]  tiff  and  her  husband,  so  long  as  they  remained  husband 
and  wife,  plaintiff  had  the  right  to  rely  upon  the  possibility  of 
recotLciliation,  and  defendant  had  no  right  to  intermeddle,  and, 
if  she  did  so,  she  must  answer  for  the  consequences.  {Rott  v. 
Ooehring,  33  N.  D.  413,  Ann.  Cas.  1918A,  643,  and  note  647, 
L.  R.  A.  1916E,  1086,  157  N.  W.  294;  MUler  v.  Pearce,  86  Vt. 
322,  43  L.  R.  A.  (n.  s.)  332,  85  Atl.  620;  13R.  C.  L.  1465.) 

The  jury  was  authorized  to  believe  the  evidence  offered  on 
behalf  of  plaintiff  and  refuse  to  accept  defendant's  theory  of 
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the  case.  In  this  view  we  assume  that  plaintiff's  version  was 
accepted,  and  if  the  evidence  offered  in  her  behalf,  with  the 
legitimate  inference  to  be  drawn  from  it,  will  justify  a  verdict 
in  her  favor,  we  are  not  at  liberty  to  interfere. 

In  a  case  of  this  character  the  evidence  must  of  necessity 
[5]  be  largely  circumstantial.  No  other  person  than  Dr. 
Moelleur  can  state  positively  that  the  actions  of  defendant  did 
or  did  not  prejudicially  influence  his  conduct  toward  his  wife; 
but  if  the  jury  believed,  as  they  might,  that  prior  to  Dr.  Moel- 
leur's  association  with  defendant  he  and  plaintiff  were  living 
together  as  husband  and  wife,  that  the  defendant,  intending  to 
entice  Dr.  Moelleur  from  his  marital  relations  and  duties,  em- 
ployed means  reasonably  calculated  to  effect  her  purpose,  and 
Dr.  Moelleur 's  affections  were  alienated  from  his  wife,  and  that 
soon  after  the  divorce  Dr.  Moelleur  and  defendant  were  mar- 
ried, then  a  finding  that  defendant  was  the  active,  procuring 
cause  of  the  estrangement  is  a  legitimate  inference  to  be  drawn 
from  the  evidence. 

On  behalf  of  the  plaintiff  the  testimony  tended  to  show  that 
between  Christmas,  1914,  and  March,  1915,  Dr.  Moelleur  had 
brought  Mrs.  Reynolds  from  Butte  in  his  automobile,  arriving 
at  Melrose  after  midnight ;  that  on  another  occasion  he  took  her 
in  his  machine  to  Dewey  Flat  and  had  dinner  with  her;  that 
Mrs.  Reynolds  expressed  her  great  pleasure  in  Dr.  Moelleur 's 
company,  her  desire  to  ride  with  him,  and  her  admiration  for 
him ;  and  that  when  they  returned  from  Dewey  Flat  she  asked 
Dr.  Moelleur  when  they  were  going  to  take  another  ride,  to 
which  he  responded,  ** Almost  any  time,'*  and  she  replied  that 
she  would  be  ready;  that  defendant  stated  that  Dr.  Moelleur 
was  such  a  lovely  man  to  be  with,  such  good  company,  that  she 
enjoyed  his  company  so  much,  and  that  she  would  like  to  have 
him;  that  Dr.  Moelleur  and  Mrs.  Reynolds  met  frequently  at 
the  house  of  Dr.  Moelleur 's  sister,  and  that,  on  the  morning 
the  papers  announced  that  plaintiff  had  instituted  divorce  pro- 
ceedings, defendant  in  a  conversation  with  a  neighbor  said: 
**Did  you  folks  see  in  the  paper  what  I  have  done!"    These 
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facts  furnish  sufBcicnt  justification  for  the  jury's  finding  that 
defendant  was  a  procuring  cause  of  the  estrangement  between 
plaintiff  and  her  husband  and  that  she  intended  the  conse- 
quences which  actually  followed.  {Dodge  v.  Bush,  28  App. 
D.  C.  149,  8  Ann.  Cas.  671.) 

The  evidence  ia  in  sharp  conflict.  If  that  offered  by  defend- 
[6]  ant  had  been  accepted  as  true,  a  different  result  must 
have  been  reached ;  but  the  jurors  were  the  judges  of  the  credi- 
bility of  the  witnesses,  and,  since  there  is  not  anything  to  indi- 
cate that  plaintiff's  evidence  is  so  inherently  improbable  that 
it  cannot  be  true,  we  are  bound  by  the  verdict. 

2.  The  verdict  awarded  $2,400  compensatory  damages  and 
[7]  $100  punitive  damages.  The  trial  court  required  plaintiff 
to  remit  $1,000  of  the  total  amount  as  a  condition  to  the  order 
overruling  the  motion  for  a  new  trial.  It  is  insisted  that  the 
evidence  does  not  authorize  any  award  of  punitive  damages  even 
though  it  may  sustain  the  verdict  for  compensatory  damages. 
Section  6047,  Revised  Codes,  provides:  **In  any  action  for  a 
breach  of  an  obligation  not  arising  from  contract,  where  the 
defendant  has  been  guilty  of  oppression,  fraud  or  malice,  actual 
or  presumed,  the  jury,  in  addition  to  the  actual  damages,  may 
give  damages  for  the  sake  of  example,  and  by  way  of  punishing 
the  defendant."  If  we  assume  that  any  part  of  the  award 
of  exemplary  damages  attaches  to  the  judgment  at  present,  we 
are  nevertheless  unable  to  agree  with  counsel  for  appellant  that 
the  evidence  furnishes  no  basis  for  a  finding  of  malice. 
•  In  Westlake  v.  Westlake,  34  Ohio  St.  621,  32  Am.  Rep.  397, 
it  is  said:  ''The  term  'malice,'  as  applied  to  torts,  does  not 
necessarily  mean  that  which  must  proceed  from  a  spiteful, 
malignant  or  revengeful  disposition,  but  a  conduct  injurious  to 
another,  though  proceeding  from  an  ill-regulated  mind,  not 
sufficiently  cautious  before  it  occasions  an  injury  to  another. 
•  •  •  If  the  conduct  of  the  defendant  was  unjustifiable  and 
actually  caused  the  injury  complained  of  by  plaintiff,  which 
was  a  question  for  the  jury,  malice  in  law  would  be  implied 
from  such  conduct."    This  is  the  rule  recognized  and  enforced 
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by  the  courts  generally  {Boland  v.  Stavley,  88  Ark.  562,  129 
Am.  St.  Rep.  114,  115  S.  W.  163 ;  Sickler  v.  Mannix,  68  Neb. 
21,  93  N.  W.  1M8;  3  Words  and  Phrases,  2d  ed.,  224),  and 
under  it  the  question  of  the  existence  of  malice  was  properly 
submitted  to  the  jury. 
We  find  no  error  in  the  record.    The  judgment  and  order 

are  affirmed. 

^Affirmed. 

Mb.    Chief   Justice  Bbantly   and  Ms.   Justiob   Sanneb 
concur. 


TEAQABDEN,  ApPELiiANT,  i;.  CALKINS  bt  al.,  Bespondents. 

(No.  3,904.) 
(Submitted  May  1,  1918.    Decided  May  25,  1918.) 

[173  Pac.  549.] 

Real  Property  —  Option  Contracts — Value  of  Option — Measure 
of  Damages — Appeal — Findings — Conflicting  Evidence. 

Appeal  and  Error — Pindinga — Conflicting  Evidence. 

1.  The  findings  of  the  district  court  made  in  a  law  action  tried  with- 
out a  jury  will  be  accepted  as  final  on  appeal  if  there  is  any  sub- 
stantial evidence  to  support  them. 

Beal  Property — Option  Contracts — ^Value. 

2.  The  value  of  an  option  on  land  is  not  in  all  cases  the  difTerence 
between  the  value  of  the  land  and  the  face  of  the  option. 

[As  to  the  principle  that  the  power  to  option  is  not  included  in 
the  power  to  sell,  see  note  in  Ann.  Cas.  1914C,  360.] 

Same — ^Value  of  Option — How  Measured. 

3.  An  option  is  a  mere  right  to  purchase  upon  certain  terms,  its 
value  depending  upon  its  desirability,  as  measured  by  the  time  it  has 
to  run,  the  terms  of  payment,  the  existence  of  a  market  for  the  prop- 
erty, etc. 

Same — Option — Bights  of  Joint  Holders. 

4.  In  the  absence  of  fraud,  the  measure  of  damages  in  an  action  by 
one  of  two  joint  holders  of  an  option  on  land  (about  to  expire)  to 
recover  his  share  of  the  value  of  the  option  upon  sale  thereof  by  the 
other,  held  under  the'eircumstances  to  have  been  one-half  the  amount 
the  seller  actually  received  and  not  the  difference  between  the  value 
of  the  land  at  the  time  and  the  face  of  the  option. 
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Appeal  from  District  Court,  Meagher  Couniy;  John  A, 
Matthews,  Judge. 

Action  by  Sam  W.  Teagarden  against  B.  M.  Calkins,  Jr., 
and  P.  P.  Marrs,  as  administrator  of  the  estate  of  A.  C.  Graves, 
deceased.  Prom  judgment  for  plaintiff  and  an  order  denying 
him  new  trial,  plaintiff  appeals.    AflBrmed. 

Mr,  Wellington  D.  Rankin,  for  Appellant,  submitted  a  brief 
and  argued  the  cause  orally. 

Messrs.  Jones  &  Jones  and  Messrs.  PuHeiU  dk  Horsky,  for 
Respondents,  submitted  a  brief;  Mr.  Antone  J.  Horsky  argued 
the  cause  orally. 

MR.  JUSTICE'  SANNER  delivered  the  opinion  of  the  court. 

Upon  appropriate  pleadings  and  after  trial  upon  the  evi- 
dence the  lower  court  found  in  substance  these  facts:  That  on 
or  about  May  10,  1908,  George  W.  Moore  granted  an  option 
to  purchase  certain  real  estate  owned  by  him  amounting  to 
8,820  acres,  situate  in  Meagher  and  Sweetgrass  counties  in  this 
state.  By  its  terms  the  option  expired  July  1,  1908,  and  it 
ran  to  A.  C.  Graves,  but  Graves  and  the  plaintiff  Teagarden 
were  joint  and  equal  owners  of  it.  Later,  and  within  ten  days 
of  its  expiration  Graves,  without  consulting  Teagarden,  sold  the 
option  to  R.  M.  Calkins,  Jr.  The  price  paid  was  $50,  but 
Calkins  agreed  that  if  he  should  make  anything  out  of  the  deal 
he  would  ** remember"  Graves.  The  value  of  the  option  was 
"problematical,"  and  Calkins  procured  another  and  more  lib- 
eral one  from  Moore  under  which  he  sold  the  property  at  a 
substantial  profit  long  after  the  expiration  of  the  Graves-Tea- 
garden  option;  but  Calkiils  ''remembered"  Graves  to  the  ex- 
tent of  $500.  Before  this  action  was  brought.  Graves  died  and 
the  defendant  Marrs  was  duly  appointed  administrator  of  his 
estate. 

As  conclusions  of  law  it  was  declared  that  **in  the  absence  of 
actual  proof  of  fraud,  Graves  will  be  deemed  to  have  done  the 
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best  he  could  with  an  option  about  to  expire,"  and  that  "the 
plaintiff  Teagarden  is  entitled  to  a  judgment  against  the  estate 
of  A.  C.  Graves,  for  one-half  the  sum  of  $550,  with  interest 
from  June  10,  1908,"  and  costs.  Judgment  was  entered  ac- 
cordingly, and  from  it,  as  well  as  from  an  order  denying  him  a 
new  trial,  Teagarden  appeals. 

In  his  brief,  the  appellant  makes  four  contentions,  but  upon 
the  argument  all  of  these  save  the  last  were  waived.  The  con- 
tention relied  on  as  ground  for  reversal  is  **that  the  value  of 
the  option  was  not  problematical,  but,  on  the  contrary,  was 
shown  by  the  evidence  to  be  at  least  $8,820."  In  other  words, 
p.]  the  question  is  one  of  fact,  and  as  this  was  a  law  action 
tried  by  the  court  sitting  without  a  jury,  we  will  not  determine 
where  the  apparent  weight  of  the  evidence  may  be,  but  are 
obliged,  upon  principles  too  well  settled  for  discussion,  to  ac- 
cept the  findings  respecting  value  if  there  is  any  substantial 
evidence  to  support  them.  That  there  is  such  evidence  cannot 
for  a  moment  be  doubted.  Calkins  and  Glenn  both  testified 
categorically  that  the  option  was  practically  worthless,  Calkins 
explaining  that  the  chief  reason  for  paying  the  $50' was  to  get 
it  out  of  the  way  for  the  new  option  he  had  arranged  to  secure, 
and  that  the  $500  subsequently  paid  was  in  recognition  of  gen- 
eral services,  including  the  Moore  transaction,  which  had  been 
rendered  by  Graves  to  the  company  with  which  Calkins  was 
connected.  Counsel  says:  *'The  plaintiff  testified  that  the  land 
was  worth  $7.50  per  acre.  This  testimony  was  not  contradicted 
by  the  defendant.  It  needs  no  argument  to  convince  one  that, 
when  land  has  a  value  of  $7.50  per  acre,  and  a  person  holds  an 
option  on  the  same  land  for  $5.50  per  acre,  the  option  is  worth 
$2  per  acre."  We  cannot  agree  that  there  is  no  dispute  as  to 
the  value  of  the  land  when  the  option  was  sold ;  but,  assuming 
the  premise  stated,  we  think  that  both  as  a,  matter  of  law  and 
of  common  experience  a  great  deal  of  argument  would  be 
[2y  3]  necessary  to  establish  that  the  value  of  an  option  is  in 
all  cases  the  difference  between  the  value  of  the  land  and  the 
face  of  the  option.    An  option  is  a  mere  right  to  purchase 
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npon  certain  terms;  its  value  depends  upon  its  desirability, 
and  this  in  tarn  npon  many  things  such  as  the  time  it  has  to 
run,  the  terms  of  payment,  the  existence  of  a  market  for  the 
property,  etc. 

Counsel  argnes  that  loss  of  profits  may  be  recovered  in  a  salt 
by  the  option  grantee  against  the  option  grantor  for  refusal  to 
convey  according  to  the  terms  of  the  option.  Orant  this  to 
be  true,  it  has  no  relevancy  here,  because  it  depends  upon  con- 
ditions not  pertinent  to  nor  present  in  this  case.  Here  either 
owner  could  sell,  and  each  was  at  the  mercy  of  the  other's  honest 
judgment  and  discretion*  Hence,  in  the  absence  of  fraud,  the 
[4]  measure  of  plaintiff's  recovery  was  limited  by  what 
Graves  actually  got  for  the  option;  and  the  only  suggestion  in 
the  record  that  Graves  got  anything  more  than  the  court  found 
is  disclosed  in  a  deposition  so  properly  rejected  by  the  court 
that  no  complaint  is  made  of  such  rejection  at  this  time.  Aside 
from  this,  the  value  of  the  option  is  a  matter  of  substantial  con- 
flict, and  the  trial  judge  cannot  be  put  in  error  for  resolving 
it  against  the  plaintiff,  even  though  a  different  conclusion  from 
that  adopted  was  possible. 

The  judgment  and  order  appealed  from  are  affirmed. 

Affirmed. 

Mb.  Chief  Justice  Bbantly  and  M&  Justice  HoLiiOWAT 
concur. 
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BUTTE  LAND  &  INVESTMENT  CO.,  Appellant,  v.  WILL- 

lAMS,  Respondent. 

(No.  3,913.) 
(Submitted  May  3,  1918.    Decided  May  25,  1918.) 

[173  Pac.  550.] 

Beat  Estate  Brokers — Commission — Failure  to  Conclude  Sale — 
Abstract  of  Title—Duty  of  Seller. 

Beal  Estate  Brokers — Fnrnishing  Abstract  of  Title — Duty  of  Seller. 

1.  Defendant  listed  with  plaintiff,  a  real  estate  dealer,  a  town  lot 
for  sale  on  a  commission  basis,  the  former  agreeing,  among  other 
things,  to  fnrnish  an  abstract  of  title  to  date  of  sale.  The  abstract 
thus  furnished  showed  two  apparent  defects  in  the  title,  both  easily 
correctible  by  reference  to  the  original  records.  Plaintiff  found  a 
buyer  and  demanded  of  defendant  that  she  correct  the  abstract  and 
make  good  the  title.  Eeldf  that  the  demand  to  make  good  the  title 
did  not  exact  of  defendant  an  impossibility  not  required  by  the 
contract. 

Same — Fkilnre  to  Conclude  Sale — Commission. 

2.  A  real  estate  broker  with  whom  property  is  listed  for  sale  on  a 
commission  basis  is  the  seller's  agent  for  the  purpose  of  effecting — 
not  defeating — a  sale;  hence  where  a  broker  after  discovering  a  sup- 
posed (but  not  real)  defect  in  the  abstract  of  title  advised  a  pros 
I>ective  purchaser  not  to  buy,  after  refusal  of  the  owner  to  correct 
the  abstract  at  her  expense,  was  not  entitled  to  recover  his 
commission. 

[As  to  when  a  broker  becomes  entitled  to  a  commission,  see  note  in 
28  Am.  St.  B^.  546.] 

Appeal  from  District  Court,  Silver  Bow  County;  J.  J.  Lynch, 
Judge. 

Action  by  the  Butte  Land  &  Investment  Company  against 
Icie  Williams.    Judgment,  and  plaintiff  appeals.    Affirmed. 

Cause  submitted  on  brief  of  Appellant. 

Messrs.  Nolan  &  Donovan,  for  Appellant. 

MR.  JUSTICE  SANNER  delivered  the  opinion  of  the  court. 

The  respondent  listed  a  town  lot  in  Butte  with  the  appellant 
to  be  sold  for  $1,400,  the  appellant  to  receive  a  commission  of 

On  the  right  of  real  estate  broker  to  commissions  where  sale  fails 
because  of  defects  in  employer's  title,  see  note  in  43  L.  R.  A.  609. 
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five  per  cent  and  she  agreed  that  she  would  *' furnish  an  ab- 
stract of  title  to  date  of  sale,  •  •  •  and  to  convey  said 
property  by  good  and  sufficient  deed  clear  of  encumbrances"  to 
the  appellant  or  its  nominee.  The  respondent  furnished  an  ab- 
stract which  the  appellant  brought  down  to  date;  but,  as  com- 
pleted, the  abstract  showed  ^two  apparent  defects  in  the  title, 
viz.,  a  deed  of  the  property  on  June  24,  1891,  to  John  W.  Fow- 
ler, followed  by  a  deed  of  the  same  date  from  James  W.  Fow- 
ler, and  a  mortgage  in  1907  to  Augusta  T.  Scott,  followed  by 
an  assignment  of  said  mortgage  by  Minnie  Rowe  and  Freda 
Harkins  "as  devisees  and  legatees  under  the  last  will"  of 
Augusta  Young  Scott,  and  a  satisfaction  of  such  mortgage  by 
the  assignee  named.  Both  of  these  were  sins  of  the  abstractor — 
the  one  of  commission,  the  other  of  omission — easily  correcti^ 
ble  by  reference  to  the  original  records;  in  fact  the  appellant 
satisfied  itself,  with  reference  to  the  mortgage  transaction,  that 
the  assignors  were  the  devisees  of  the  original  mortgagee,  en- 
titled as  such  to  make  the  assignment.  Appellant  found  a 
buyer  for  the  property,  notified  respondent  accordingly,  and 
demanded  that  she  correct  the  abstract  as  to  the  mortgage  trans- 
action and  make  good  the  title  as  to  the  Fowler  conveyances. 
This  she  refused  to  do,  claiming  that  the  contract  she  made  ab- 
solved her  from  any  and  every  expense  save  the  commission. 
The  purchase  was  not  completed  and  the  appellant,  claiming  this 
was  due  to  the  defendant's  failure  to  furnish  the  abstract,  sued 
for  its  commission.  Upon  the  trial  a  verdict  was  directed  for 
the  respondent,  and,  judgment  being  entered  accordingly,  this 
appeal  is  the  result. 

As  reasons  for  the  order  directing  a  verdict,  the  trial  judge 
[1]  assigned:  (1)  That  in  its  demand  to  make  good  the  title, 
the  appellant  had  exacted  from  the  respondent  an  impossible 
thing  not  required  by  the  contract;  and  (2)  that  the  sale  fell 
through  on  the  advice  of  the  appellant  itself.  Only  from  an 
ultra  technical  point  of  view,  which  we  are  loath  to  adopt,  could 
the  first  of  these  propositions  be  sustained.    The  respondent 
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had  agreed  to  furnish  an  abstract  and  to  convey  title,  and 
obviously  the  purpose  of  the  abstract  was  to  show  that  title 
could  be  conveyed  by  her.  Upon  examination  of  it  the  ap- 
pellant thought  the  title,  as  shown  by  the  abstract,  defective ;  it 
could  therefore  properly  indfcatc  the  corrections  which  the 
abstract  seemed  to  require ;  this  was  done,  and  the  language  used 
with  reference  to  the  Fowler  transfers  must  be  taken  as  a  de- 
mand, not  to  make  good  a  title  which  was  in  that  particular 
faultless,  but  to  correct  whatever  needed  correction,  viz,,  either 
the  title  or  the  abstract. 

The  second  proposition  of  the  trial  court  is  a  different  matter. 
[2]  The  evidence  makes  it  clear  that  the  purchaser  never  saw 
the  abstract,  found  no  fault  with  the  title,  had  no  knowledge 
of  the  objections;  she  may,  so  far  as  the  evidence  shows,  have 
ta&en  the  property  notwithstanding  the  objections,  chancing  the 
reality  or  the  importance  of  the  apparent  defects ;  what  she  did 
take  was  the  appellant's  word  whether  the  title  was  good  or 
not,  and,  being  so  governed,  did  not  buy  the  property.  We 
think  that  this  is  ample  to  sustain  the  court's  position.  The 
appellant  was  respondent's  agent  to  effect — ^not  to  defeat — a 
sale  of  the  property,  and  though  it  was  not  bound  to  impose 
upon  the  purchaser  a  title  thought  to  be  defective,  it  could  not 
on  the  one  hand  advise  against  the  purchase  because  the  title 
was  bad  when  in  fact  it  was  good,  and  on  the  other  hand  claim 
its  commission  for  finding  a  buyer  able  and  willing  to  buy.  Its 
duly  was  to  pass  the  abstract  to  the  purchaser  and  permit  her 
to  say  whether,  in  view  of  the  actual  facts  as  she  might  ascer- 
tain them,  or  of  the  lapse  of  time  since  the  Fowler  conveyances, 
or  of  the  likelihood  that  the  mortgage  assignment  and  satis- 
faction were  regular,  she  would  care  to  take  the  property. 
Nor  is  the  appellant's  situation  altered  for  the  better  by  the 
fact  that  it  was  advancing  part  of  the  money  for  the  purchase ; 
the  buyer  might  procure  the  money  elsewhere.  That  in  the 
attempt  to  serve  three  masters,  to-wit,  the  respondent,  the  pur- 
chaser,  and  itself,  the  appellant  lost  the  sale  is  clear ;  and  it  is 
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equally  clear  that  the  appellant  cannot  impose  the  cost  and 
responsibility  for  that  loss  upon  the  respondent  alone. 
The  judgment  is  affirmed. 

AffinnecL 

Mb.  Chiep  JusnoB  Brantly  and  Mb.  Justice  Holloway 
concur. 


ENTERPRISE   SHEET  METAL  WORKS,  Respondent,  v 

SCHENDEL,  Appellant. 

(No.  8,90(5.) 
(Submitted  May  2, 1918.    Decided  Maj  27,  1918.) 

[173  Pac.  1059.] 

Corporations — Unpaid  Stock  Subscriptions  —  Recovery — Condi- 
tion Precedent — Complaint — Insufficiency — Waiver. 

Corporations — Stock  Subgcriptions — Pajment — Implied  Condition. 

1.  When  a  subscription  is  made  to  the  capital  stock  of  a  corporation 
the  amount  of  which  is  specified  in  the  charter,  articles  of  incorpo- 
ration, or  in  the  contract  of  subscription,  and  there  is  nothing  dis- 
closing a  contrary  intention,  the  subscription  is  made  upon  the 
implied  condition  that  the  whole  amount  shall  be  subscribed  before 
the  subscriber  may  be  lawfully  called  on  to  pay,  except  for  the  pre- 
liminary expenses. 

[As  to  the  liability  to  the  corporation  undertaken  by  eubseribers 
to  its  stock,  see  note  in  40  Am.  Dec.  358.] 

6ame — Unpaid  Stock  Subscriptions — Action  to  Recover — Complaint. 

2.  The  above  rule  not  having  been  modified  by  statute  in  this  state, 
the  complaint  in  an  action  by  a  corporation  to  recover  an  unpaid 
stock  subscription  is  fatally  defective  if  it  does  not  disclose  that  all 
the  capital  stock  has  been  subscribed. 

Same — Complaint — InsuflSciency. 

3.  The  allegation  that  plaintiff  was  duly  incorporated  under  the 
laws  of  the  state  by  the  subscribers  to  the  subscription  contract  in 
pursuance  of  the  terms  thereof  was  not  a  sufficient  averment  that 
all  the  conditions  of  the  contract  had  been  fulfilled,  but  meant  only 
that  the  corporation  had  gained  a  legal  status  to  commence  business 
if  all  the  stock  had  been  subscribed,  or,  if  not,  to  solicit  subscribers 
or  sell  shares. 

Same — Unpaid  Stock  Subscriptions — Payment — Rule — ^Modification. 
,     4.    The  settled  rule  of  law  that  a  subscriber  to  the  capital  stock  of 
a  corporation  cannot  be  compelled  to  pay  unless  the  whole  amount 
shall  have  been  subscribed  is  susceptible  of  annulment  or  modifica- 
tion by  express  provision  of  statute  only. 
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Contracts — Conditiong  Precedent — Pleading. 

5.  In  declaring  upon  a  contract  containing  conditions  precedent,  a 
party  maj,  under  section  6572,  Bcviaed  Codes, -Allege  generally  that 
he  has  performed  all  the  conditions  on  his  part,  provided  he  couch 
the  allegation  in  the  terms  of  the  statute  or  in  terms  equivalent 
thereto. 

Corporations — Unpaid  Stock  Subscriptions — Waiver. 

6.  Since  a  "waiver"  is  the  intentional  relinquishment  of  a  known 
right,  acceptance  of  corporate  stock  subscribed  for  without  knowl- 
edge tiiat  all  of  the  stock  had  not  been  taken  was  not  a  waiver  of 
the  condition  precedent  requiring  subscription  of  all  the  stock  before 
liability  attached. 

6ame — Implied  Waiver — What  Constitutes. 

7.  Wliile  a  waiver  may  be  implied  by  the  conduct  of  the  party 
against  whom  it  is  alleged,  the  circumstances  must  be  such  as  to  fur- 
nish the  basis  for  an  inference  of  knowledge  and  intention  to  forego 
the  right  which  he  might  have  asserted.  « 

Same — Unpaid  Stock  Subscriptions — Becovery — Bule — ^Modification. 

8.  Beldf  that  the  contention  that  section  3825,  Bevised  Codes,  as 
amended  (Laws  1909,  p.  148);  section  1,  Chapter  94,  Laws  1909, 
p.  124;  sections  3818  and  3889,  Bevised  Codes,  as  amended  (Laws 
1915,  Chap.  88);  and  sections  3829,  3840,  3867  and  389J,  Bevised 
Codes,  have  in  effect  modified  the  general  rule  requiring  that  the  whole 
amount  of  the  capital  stock  of  a  corporation  must  be  subscribed 
before  a  subscriber  may  be  called  upon  to  pay,  has  no  merit,  and 
that  the  general  rule,  therefore,  is  controlling  in  this  state. 

Appeal  from  District  Court,  Yellowstone  County;  A.  C. 
Spencer,  Judge. 

Action  by  the  Enterprise  Sheet  Metal  Works  against  Robert 
E.  Schendel.  From  a  judgment  for  plaintiff  and  an  order 
denying  a  new  trial,  defendant  appeals.  Reversed  and  re- 
manded, with'  leave  to  amend. 

Messrs.  Waldo  &  Cunningham,  for  Appellant,  submitted  a 
brief;  Mr.  Wm.  B.  Waldo  argued  the  cause  orally. 

One  who  signs,  as  defendant  did,  a  subscription  paper  by 
which  he  agrees  to  take  stock  in  a  corporation  thereafter  to  be 
formed,  may  withdraw  his  subscription  at  any  time  before  the 
corporation  is  formed.  So-called  subscriptions  to  the  capital 
stock  of  a  corporation  not  yet  formed  are  merely  offers  to  sub- 
scribe. {Deschanyps  v.  Loiselle,  50  Mont.  565,  148  Pac.  335, 
337;  Bryant's  Pond  Steam  Mill  Co.  v.  Felt,  87  Me.  234,  47 
Am.  St.  Rep.  323,  33  L.  R.  A.  593,  32  Atl.  888;  Planters'  & 
M.  Ind.  Packet  Co.  v.  Webb,  156  Ala.  551,  16  Ann.  Cas.  529, 
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46  South.  977,  978 ;  Hudson  R.  E.  Co.  v.  Tower,  156  Mass.  82, 
32  Am.  St.  Rep.  434,  30  N.  E.  465;  Midland  City  Hotel  Co. 
V.  Oibson,  11  Ga.  App.  829,  76  S.  E.  600.)  Notice  of  with- 
drawal may  be  given  to  another  subscriber  prominent  in  the 
enterprise  or  who  is  in  charge  of  subscription  paper.  {Plant- 
ers' &  M.  Ind.  Packet  Co.  v.  Wehh,  156  Ala.  551,  16  Ann.  Cas. 
529,  46  South.  977 ;  Hudson  R,  E.  Co.  v.  Tower,  161  Mass.  10, 
42  Am.  St.  Rep.  379,  36  N.  E.  680.)  If  the  offer  be  not  with- 
drawn,  it  will  ripen  into  a  binding  contract  when  the  corpora- 
tion comes  into  being  and  accepts  it.  (1  Thompson  on  Cor- 
porations, sees.  521,  543.) 

It  is  held  that  when  the  subscription  paper  specifics  the 
amount  of  the  capital  stock  of  the  proposed  corporation  [and 
this  one  does],  subscription  of  the  full  capital  is  a  condition 
precedent  to  liability  of  any  of  the  signers.  {Salem  Mill  Dam 
Corp.  V.  Ropes,  23  Mass.  (6  Pick.)  23;  Livesey  v.  Om^Jia  Hotel 
Co.,  5  Neb.  50;  Steams  v.  Sopris,  4  Colo.  App.  191,  35  Pac. 
281;  Atlantic  Cotton  Mills  v.  Abbott,  9  Cush.  (Mass.)  423; 
Santa  Cruz  R.  R.  Co.  v.  Schwartz^  53  Cal.  106 ;  Rockland  etc. 
Co.  V.  Sevmll,  78  Me.  167,  3  Atl.  181.) 

When  the  articles  of  incorporation  are  required  to  state  the 
amount  of  capital  stock  and  the  number  of  shares  into  which 
it  is  divided,  and  our  law  so  requires,  full  subscription  of  the 
amount  of  the  capital  stock  is  a  condition  precedent  to  liability 
of  any  subscriber.  {Morgan  v.  Landstreet,  109  Md.  558,  130 
Am.  St.  Rep.  531,  16  Ann.  Cas.  1247,  72  Atl.  399;  Haskell  v. 
WortJiington,  94  Mo.  560,  7  S.  W.  481 ;  International  F.  &  E. 
Co.  v.  Walker,  88  Mich.  62,  49  N.  W.  1086 ;  Exposition  etc.  Co. 
V.  Canal  St.  etc.  Co.,  42  La.  Ann.  370,  7  South.  627;  Temple 
V.  Lemon,  112  111.  51,  1  N.  E.  268.) 

"Waiver  must  be  pleaded,  and  knowledge,  being  an  essential 
element  thereof,  must  be  averred.  {Seebach  v.  Kuhn,  9  Cal. 
App.  485,  99  Pac.  723;  List  &  Son  Co.  v.  Chase,  80  Ohio  St. 
42,  17  Ann.  Cas.  61,  88  N.  E.  120 ;  Symms-Powers  Co.  v.  Ken- 
nedy, 33  S.  D.  355,  146  N.  W.  570 ;  /.  /.  Case  Thresher  M.  Co. 
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V.  Loowds,  31  N.  D.  27,  153  N.  W.  479;  Poheim  v.  Meyers,  9 
Cal.  App.  31,  98  Pac.  65.) 

Messrs,  Reynolds  dk  Derry,  for  Respondent,  submitted  a  brief; 
Mr.  F.  B,  Reynolds  argued  the  cause  orally. 

Respondent  does  not  concede  appellant's  contention  that  sub- 
scription to  the  full  amount  of  the  capital  stock  is  such  an 
implied  condition  precedent,  but  even  though  such  contention 
should  prevail,  yet  this  requirement  is  satisfied  by  an  allega- 
tion that  the  corporation  was  **duly  incorporated."  {McKay 
V.  Elwood,  12  Wash.  579,  41  Pac.  619 ;  Milwaukee  Brick  etc.  Co. 
V.  Schoknecht,  108  Wis.  457,  84  N.  W.  838 ;  Inter-Mountain  Pub. 
Co.  V.  Jack,  5  Mont.  568,  6  Pac.  20.) 

The  promise  to  pay  is  absolute  and  is  not  in  any  sense  depend- 
ent upon  the  full  amount  of  the  capital  stock  being  subscribed. 
It  must  be  presumed  that  the  defendant  knew  the  law  relative 
to  the  organization  of  corporations  as  set  forth  in  the  statutes 
of  the  state,  and  that  the  subscription  agreement  must  be  con- 
strued in  the  light  of  the  fact  that  the  corporation  could  be 
organized  and  commence  business  with  any  portion  of  the  capi- 
tal stock  having  been  subscribed.  Such  being  the  case,  the 
subscription  agreement  must  be  construed  as  an  absolute  prom- 
ise to  pay  upon  the  demand  of  the  treasurer  after  the  organiza- 
tion of  the  company,  even  though  the  full  amount  of  the  capital 
stock  had  not  been  subscribed,  so  long  as  no  such  condition  was 
expressly  attached  to  the  promise  to  pay.  (See  West  v.  Craw- 
ford, 80  Cal.  19,  21  Pac.  1123.) 

Where  the  statute  authorizes  the  organization  of  a  corpora- 
tion upon  subscription  of  less  than  the  whole  amount  of  the 
proposed  capital  stock,  the  rule  requiring  the  subscription  of 
the  whole  amount  does  not  apply.  {Schloss  v.  Montgomery 
Tradh  Co.,  87  Ala.  411,  6  South.  360 ;  San  Bernardino  Inv.  Co. 
V.  Merrill,  108  Cal.  490,  41  Pac.  487 ;  Auburn  Opera  House  etc. 
Assn.  V.  HUl,  3  Cal.  Unrep.  839,  32  Pac.  587 ;  Lincoln  Shoe  Mfg. 
Co.  V.  Sheldon,  44  Neb.  279,  62  N.  W.  480;  Astoria  etc.  R.  Co. 
V.  Hia,  20  Or.  177,  25  Pac.  379;  Port  Edwards  etc.  B.  Co.  v. 
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Arpin,  80  Wig.  214,  49  N.  W.  828;  MHivmhee  Brick  etc.  Co. 
V.  Schoknechi,  108  Wis.  457,  84  N.  W.  838.) 

''The  acceptance  of  the  stock  and  the  payment  of  the  assess- 
ment thereon  is  a  waiver  of  the  objection  that  otherwise  might 
have  been  urged  upon  the  ground  that  all  the  shares  had  not 
been  taken,  if  such  was  the  fact.''  {Jnier-MimMain  Pvb,  Co. 
V.  Jack^  supra.) 

MR.  CHIEF  JUSTICE  BRANTLY  delivered  the  opinion  of 
the  court. 

Action  to  recover  of  the  defendant  $1,000,  the  par  value  of  ten 
shares  of  its  capital  stock  upon  a  subscription  contract  there- 
for. The  complaint  alleges :  That  on  or  about  May  28,  1913,  the 
defendant  and  other  persons  agreed  to  form  a  corporation  to 
conduct  a  sheet  metal  business,  and  for  that  purpose  signed 
the  following  agreement: 

'*We,  the  undersigned,  in  consideration  of  the  mutual  prom- 
ises herein  contained  do  hereby  severally  subscribe  for  the  num- 
ber of  shares  of  the  capital  stock  of  the  Enterprise  Sheet  Metal 
Works,  a  corporation  proposed  to  be  organized  under  the  laws 
of  the  state  of  Montana,  with  a  capital  stock  of  $30,000,  of 
the  par  value  of  $100  per  share,  and  promise  to  pay  therefor  in 
cash,  except  as  hereinafter  provided,  upon  the  demand  of  the 
treasurer  of  said  proposed  corporation  after  the  organization 
thereof. 

"The  undersigned,  H.  B.  Stridiron  and  John  Sadring  have 
heretofore  been  engaged  in  business  as  a  partnership  under  the 
firm  name  of  Enterprise  Sheet  Metal  Works,  and  as  such  part- 
ners are  joint  owners  of  considerable  personal  property  con- 
sisting of  stock  on  hand,  tools  and  machinery,  bills  receivable, 
accounts  receivable,  and  a  certain  patent  for  the  manufacture 
and  sale  of  a  certain  flume,  the  equity  in  which  H.  B.  Stridiron 
and  John  Sadring  value  at  the  sum  of  $15,000. 

''It  is  mutually  agreed  by  and  between  the  subscribers  hereto 
that  all  said  personal  property  shall  be  turned  over  by  said  H. 
B.  Stridiron  and  John  Sadring  to  said  proposed  eorporationi 
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subject  to  their  partnership  indebtedness  in  payment  of  the 
stock  hereinafter  subscribed  for  by  them  and  the  same  shall 
be  received  by  said  proposed  corporation  in  full  payment  of 
150  shares  of  the  stock  of  said  proposed  corporation." 

That  defendant  subscribed  for  ten  shares  of  the  stock  of  the 
eorporation  to  be  formed;  that  thereafter  "the  plaintiflP  was 
duly  incorporated  under  the  laws  of  the  ettate  of  Montana  by 
the  subscribers  to  said  subscription  contract,  in  pursuance  with 
the  terms  thereof";  that  it  ever  since  has  been  and  now  is 
engaged  in  the  sheet  metal  business;  that  as  such  corporation 
the  plaintiff  succeeded  to  and  acquired  all  the  rights  of  said 
subscribers  and  each  of  them  to  the  amount  for  which  they  sub- 
scribed; that  plaintiff  has  issued  its  stock  to  its  subscribers ;  that 
it  "has  issued  and  delivered  to  defendant  ten  shares  •  •  • 
in -accordance  with  his  said  subscription  contract,  and  that  the 
same  has  been  accepted  by  him ;  that  he  has  refused  to  pay  for 
the  same  or  any  part  thereof,  though  the  treasurer  of  the  plain- 
tiff has  repeatedly  demanded  payment. ' '  Judgment  is  demanded 
for  $1,000,  the  subscription  price,  with  interest  thereon  from 
April  25,  1915.  The  defendant  interposed  a  general  demurrer, 
which  was  overruled.  Thereafter  issues  >vere  joined  by  de- 
fendant's answer  and  plaintiff's  reply  thereto,  a  trial  of  which 
resulted  in  a  judgment  in  favor  of  plaintiff.  From  this  judg- 
ment and  an  order  denying  him  a  new  trial,  defendant  has 
appealed. 

The  principal  contention  made  by  counsel  is  that  the  com- 
plaint does  not  state  a  cause  of  action.  The  argument  is  that 
subscriptions  for  the  entire  amount  of  the  capital  stock  of 
plaintiff  specified  in  the  contract  and  in  the  articles  of  incor- 
poration is  a  condition  precedent  which  must  have  been  ful- 
filled before  the  defendant  became  liable,  and  that,  since  the 
complaint  contains  no  allegation  of  the  amount  that  has  been 
subscribed,  nor  any  allegation  that  any  of  it  other  than  that 
of  the  defendant  has  been  subscribed  for,  it  is  fatally  defective. 

The  rule  is  well  established  that,  when  a  subscription  is  made 
[1]    to  the  shares  of  the  capital  stock  of  a  corporation  the 
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amoTmt  of  which  is  specified  in  the  charter,  articles  of  incor- 
poration, or  in  the  contract  of  subscription,  and  there  is  noth- 
ing disclosing  a  contrary  intention,  the  sabscription  is  made 
upon  the  implied  condition  that  the  whole  amount  shall  be  sub- 
scribed before  the  subscriber  may  be  lawfully  called  on  to  pay 
for  the  shares  contracted  for  or  any  assessment  thereon,  except 
for  the  preliminary  expenses.  (Morgan  y.  Landstreet,  109  Md. 
558,  130  Am.  St.  Rep.  531,  16  Ann.  Cas.  1247,  and  cases  cited 
in  note,  72  Atl.  399;  1  Thompson  on  Corporations,  sec.  613;  7 
B.  C.  L.,  p.  232,  sec.  205;  Morawetz  on  Corporations,  sec.  146; 
Cook  on  Stock  and  Stockholders,  sec.  176;  10  Cyc.  493.)  The 
reason  for  the  rule  is  stated  by  the  authorities  in  varying  terms, 
but  in  substance  they  are  all  in  accord.  In  Stoneliam  etc,  B. 
Co,  V.  Ootdd,  2  Gray  (Mass.),  277,  the  court  said:  "It  is  a 
rule  of  law  too  well  settled  to  be  now  questioned  that  when  the 
capital  stock  and  the  number  of  shares  are  fixed  by  the  act  of 
incorporation  or  by  any  vote  or  by-law  passed  conformably  to 
the  act  of  incorporation,  no  assessment  can  be  lawfully  made 
upon  the  shares  of  any  subscriber  until  the  whole  number  of 
shares  has  been  taken.  •  •  •  This  is  no  arbitrary  rule;  it  is 
founded  on  a  plain  dictate  of  justice,  and  the  strict  principles 
regulating  the  obligation  of  contracts.  When  a  man  subscribes 
a  share  to  a  stock,  to  consist  of  1,000  shares,  in  order  to  carry 
on  some  designated  enterprise,  he  binds  himself  to  pay  a  thou- 
sandth part  of  the  cost  of  such  enterprise.  If  only  500  are 
subscribed  for,  and  he  can  have  no  assurance  which  he  is  bound 
to  accept  that  the  remainder  will  be  taken,  he  would  be  held 
if  liable  to  assessment,  to  pay  a  five-hundredth  part  of  the  cost 
of  the  enterprise,  besides  incurring  the  risk  of  entire  failure 
of  the  enterprise  itself,  and  the  loss  of  the  amount  advanced 
toward  it." 

In  Livesey  v.  Omaha  Hotel  Co.,  5  Neb.  50,  the  reason  is  stated 
thus:  ''The  rule  seems  to  be  well  established  that,  when  the 
charter  or  subscription  contract  specifically  fixes  the  capital 
stock  at  a  certain  amount,  divided  into  shares  of  a  certain 
amount  each,  the  whole  amount  of  capital  so  fixed  and  required 
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for  the  accomplishment  of  the  main  design  of  the  company 
must  be  fully  secured  by  a  bona  fide  subscription  before  an 
action  will  lie  upon  the  personal  contract  of  subscribers  to  stock 
to  recover  an  assessment  levied  on  the  shares  of  stock,  unless 
there  is  some  clear  provision  in  the  contract  to  proceed  in  the 
execution  of  the  main  design  with  a  less  subscription  than  the 
whole  amount  of  capital  specified.  This  rule  seems  to  be 
founded  on  the  principle  that  by  the  terms  of  the  grant  to  the 
corporation  it  is  essential  to  the  power  of  assessment  for  the 
general  objects  and  purposes  of  the  institution  that  the  whole 
capital  stock  required  by  the  condition  precedent  must  be  repre- 
sented and  acted  upon  by  the  assessment." 

In  some  states  there  are  statutes  which  expressly  provide  that 
[2]  assessments  may  be  made  or  the  purchase  price  demanded 
when  a  certain  fractional  part  of  the  entire  amount  has  been 
taken.  (Sam  Bernardino  Inv,  Co.  v.  Merrill,  108  Cal.  490,  41 
Pac.  487 ;  ArvoH  Min,  Co.  v.  Sherman,  74  Wis.  226,  4  L.  R.  A. 
232,  42  N.  W.  226 ;  7  R.  C.  L.  205 ;  1  Thompson  on  Corporations, 
sec.  615.)  Such  statutes  are  held  to  modify  the  general  rule 
BO  that  each  subscriber  is  presumed,  when  he  subscribes,  to  give 
his  consent  to  become  liable  when  the  corporation  has  been 
organized  and  subscriptions  have  been  made  to  the  required 
fractional  amount  of  the  entire  stock.  (7  R.  C.  L.  205.)  But, 
whether  the  general  or  modified  rule  applies,  the  complaint  or 
declaration  does  not  disclose  a  liability  unless  it  alleges  facts 
showing  that  the  condition  precedent  has  been  fulfilled;  in 
other  words,  under  the  general  rule,  that  all  the  capital  stock 
has  been  subscribed,  or,  under  the  modified  rule,  that  the  frac- 
tional part  has  been  subscribed.  {Livesey  v.  Omaha  Hotel  Co. 
and  cases  last  cited  supra.)  The  general  rule  has  not  been 
modified  by  statute  in  this  state.  Tested  by  it,  the  complaint 
in  this  case  is  wholly  insufi&cient  and  the  demurrer  should  have 
been  sustained. 

Counsel  for  plaintiff  insist  that  the  allegation  that  "plaintiff 
was  duly  incorporated  under  the  laws  of  the  state  of  Montana 

66  Mont. — 4 
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[3]  by  the  soboeriben  to  said  sabfleription  contract,  in  pnr- 
ananee  with  the  terms  thereof,"  is  a  snflScient  averment  that  all 
the  conditions  of  the  contract  have  been  fulfilled.  With  this 
contention  we  do  not  agree.  The  allegation  that  the  corpora- 
tion was  dnly  oiganized  means  no  more  than  that  articles  of  in- 
corporation were  formulated  and  record  made  of  them  with 
the  proper  officers  as  required  by  the  statute  (Bey.  Codes,  sec. 
3825,  as  amended  by  Acts  1909,  p.  148) — ^in  other  words,  that 
the  corporation  has  gained  a  legal  status  for  one  of  two  pur- 
poses ;  that  is  to  say,  if  the  capital  stock  has  all  been  subscribed, 
the  corporation  at  once  acquires  the  capacity  to  enter  upon  the 
accomplishment  of  its  main  enterprise.  If  only  formative 
shares  have  been  taken  by  the  persons  effecting  the  organiza- 
tion, legal  capacity  has  been  acquired  for  no  other  purpose  than 
to  solicit  subscribers,  or  to  sell  shares  in  order  to  secure  the 
capital  to  carry  out  the  main  enterprise.  ''Organization,  un- 
like the  power  to  do  business,  does  not  necessarily  contemplate 
the  incurring  of  debt^  nor  make  available  capital  a  necessity, 
and  there  seems  to  be  no  reason  for  relaxing  the  rule  that  lia- 
bility on  a  subscription  is  conditional  upon  all  the  stock  being 
taken  simply  because  the  corporation  may  organize  before  this." 
(7  B.  C.  L.,  p.  232,  sec.  205.)  The  fact  that  several  provisions 
of  the  Code,  referred  to  later,  imply  that  organization  may  be 
[4]  effected  prior  to  subscription  for  all  the  stock,  does  not 
require  the  conclusion  that  the  legislature  intended  to  set  aside, 
annul  or  modify  a  settled  rule  of  law  founded  upon  a  ''plain 
dictate  of  justice  and  the  strict  principles  regulating  the  obli- 
gations of  contracts."  In  our  opinion,  nothing  short  of  an 
express  provision  on  the  subject  would  suffice  to  accomplish 
this.  The  modifying  phrase,  "in  pursuance  with  the  terms 
thereof,"  is  a  mere  bald  conclusion.  True,  the  statute  (Bcv. 
[5]  Codes,  sec.  6572)  permits  a  party  in  declaring  upon  a 
contract  containing  conditions  precedent  to  allege  generally 
that  he  has  performed  all  the  conditions  on  his  part.  In  order 
to  avail  himself* of  this  permissive  provision,  however,  the 
pleader  must  couch  his  allegation  in  the  terms  of  the  statute 
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or  in  terms  substantially  equivalent     {Ivanhoff  v.  Tedle,  47 
Mont.  115,  130  Pac.  972.) 

Counsel  contend  that  the  allegation  of  a  delivery  of  his 
[6]  stock  to  the  defendant  and  his  acceptance  of  it  is  sufficient 
to  obviate  the  necessity  of  alleging  that  all  the  stock  has  been 
subscribed.  By  this  contention  counsel  seek  to  invoke  the  doc- 
trine of  waiver.  This  term  is  defined  as  **the  intentional  re- 
linquishment of  a  known  right."  (Anderson's  Dictionary.) 
**  There  can  be  no  waiver  unless  the  person  against  whom  the 
waiver  is  claimed  had  full  knowledge  of  his  rights  and  of  facts 
which  will  enable  him  to  take  effectual  action  for  the  enforce- 
ment of  such  rights.  No  one  can  acquiesce  in  a  wrong  while 
ignorant  that  it  has  been  committed,  and  that  the  effect  of  his 
action  will  be  to  confirm  it.  To  constitute  a  waiver  on  the  part 
of  one  party  to  a  contract  of  the  performance  of  the  contract 
on  the  part  of  the  other  party,  it  must  be  shown  that  the 
party  alleged  to  have  waived  his  rights  had  knowledge  of  what 
the  other  party  had  done  contrary  to  the  terms  of  the  contract 
and  what  part  thereof  he  had  failed  to  perform;  and  if  the 
contract  is  affirmed  in  ignorance  of  facts  by  which  it  is  invali- 
dated, there  is  no  waiver  of  the  right  to  rescind.  •  •  •  The^^ 
burden  of  proving  knowledge  is  on  one  who  relies  upon  a 
waiver,  and  such  knowledge  must  be  plainly  made  to  appear. 
Certainly  a  presumption  of  waiver  cannot  be  rested  on  a  pre- 
sumption that  the  right  alleged  to  have  been  waived  was 
known.'*     (29  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  1093-1095.) 

To  make  the  principle  invoked  available  to  plaintiff,  there- 
fore, it  was  incumbent  upon  it  to  allege  facts  showing  knowl- 
edge by  defendant  that  all  the  stock  had  not  been  subscribed, 
and  that,  having  this  knowledge,  he  nevertheless  accepted  that 
for  which  he  had  subscribed.  The  allegation  in  question  falls 
short  of  this  requirement;  for  it  implies  no  knowledge  as  to 
how  much  of  the  stock  had  been  subscribed.  Indeed,  it  showed 
nothing  further  than  that  the  defendant  had  agreed  to  take 
[7]  ten  shares  and  did  take  them.  It  is  true  that  a  waiver 
may  be  implied  by  the  conduct  of  him  against  whom  it  is  al- 
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leged;  but  the  circumfitances  must  be  such  as  to  furnish  the 
basis  for  an  inference  of  knowledge  and  intention  to  forego  the 
right  which  he  might  have  asserted.  Such  a  case  is  not  made 
out  by  the  complaint. 

In  support  of  their  contention  in  this  behalf  counsel  cite  the 
case  of  Inter-Mountain  Pub.  Co.  v.  Jack,  5  Mont.  568,  6  Pac. 
20.  That  was  an  action  to  recover  an  assessment  on  shares  of 
the  capital  stock  of  the  plaintiff.  The  territorial  court  held  that 
an  allegation  in  the  complaint  that  the  defendant  had  accepted 
the  shares  and  made  payment  of  one  assessment  thereon  was 
suflScient  to  show  a  waiver  by  him  of  his  objection  made  by  gen- 
eral demurrer  that  all  the  shares  had  not  been  taken.  In  our 
opinion,  the  court  was  in  error,  in  that  it  did  not  appear  from 
the  complaint  that  the  acceptance  and  payment  were  made  by 
defendant  with  knowledge  that  all  the  shares  had  been  taken. 
Even  so,  it  is  distinguishable  from  this  case  in  that  it  is  alleged 
in  the  complaint  here  that  the  defendant  has  repeatedly  refused 
payment. 

Counsel  admit  that  the  general  rule  governing  stock  sub- 
[8]  scriptions  applies  in  the  absence  of  legislation  modifying 
it,  but  insist  that  several  provisions  of  the  Codes  relating  to 
corporations  have  in  effect  done  this,  so  that  it  now  has  no  ap- 
plication in  this  jurisdiction.  These  provisions  are :  Amended 
section  3825,  Laws  1909,  p.  148;  section  1,  Chapter  94,  Laws 
1909,  p.  124;  amended  sections  3818  and  3889,  Laws  1915, 
Chapter  88 ;  and  sections  3829,  3840,  3867  and  3897.  But  none 
of  them  sustain  the  contention.  To  take  them  up  and  subject 
them  to  a  critical  examination  would  accomplish  no  beneficial 
result.  It  is  suflScient  to  say  of  them  that  they  contain  no  pro- 
vision declaring  what  portion  of  the  capital  stock  much  be 
subscribed  before  the  corporation  is  authorized  to  begin  busi- 
ness.  It  is  true  that  section  1,  Chapter  94,  Laws  of  1909,  supra, 
declares  that  the  certificate  issued  by  the  secretary  of  state,  as 
prescribed  by  amended  section  3825,  shall  be  prima  facie  evi- 
dence of  the  corporate  character  and  capacity  of  the  corpora- 
tion and  of  its  right  to  do  business  in  this  state;  but  this  pre- 
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sumes  a  corporation  with  capital  subscribed  under  the  condition 
precedent  implied  by  the  general  rule,  or  in  accordance  with 
an  agreement  had  by  the  subscribers  either  at  the  time  they 
made  their  subscriptions  or  thereafter  when  they  conceived  that 
the  corporation  could  successfully  carry  on  the  business  for 
which  it  was  organized  with  the  amount  of  capital  stock  sub- 
scribed. At  best,  these  provisions,  taken  together  with  the 
others  cited,  which  have  to  do  with  the  mode  of  levying  assess- 
ments, the  holding  of  meetings,  the  method  of  voting,  etc.,  mean 
nothing  more  than  that  the  legislature  enacted  them  to  enable 
the  subscribers  to  fix  by  convention  among  themselves  the 
amount  of  capital  stock  necessary  to  enable  the  corporation  to 
begin  business.  They  do  not  imply  that  every  corporation  after 
subscription  has  been  obtained  in  any  number  of  shares  less 
than  the  whole  specified  in  the  articles  may  engage  in  the  enter- 
prise for  which  it  was  organized.  Nor,  we  think  did  it  intend 
to  enable  or  permit  a  corporation  to  deal  with  the  public  in  an 
attempt  to  accomplish  its  main  enterprise,  until  it  has  at  its 
command  a  sufficient  capital  to  warrant  a  reasonable  expecta- 
tion of  its  success.  True,  amended  section  3825  permits  three 
or  more  persons  who  have  taken  a  nominal  amount  of  stock  to 
perfect  an  organization.  But,  as  we  have  said  above,  the  legal 
status  thus  acquired  must  be  understood  to  be  limited  to  pre- 
liminary work  of  securing  capital  by  the  co-operation  of  others ; 
otherwise  the  prima  fcuyie  capacity  evidenced  by  the  certificate 
of  the  secretary  of  state  would  be  the  warrant  for  the  perpetra- 
tion of  gross  fraud  upon  the  public,  rather  than  for  the  conduct 
of  some  legitimate  business  enterprise. 

The  judgment  and  order  are  reversed,  and  the  cause  is  re- 
manded, with  leave  to  plaintiff  to  amend  the  complaint  if  it 
desires  to  do  so. 

Reversed  and  remanded. 

Mb.  Justice  Sankeb  and  Mr.  Justice  Holloway  concur. 
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(No.  3,909.) 
(Submitted  May  3,  1918.    Decided  May  28,  1918.) 

[173  Pac.  551.] 

Water  BigTit9 — Appropriation  —  Essentials — Doctrine  of  Rela- 
tion. 

Water  Bights — ^Appropriation — ^Essentials. 

1.  The  essential  features  of  an  appropriation  of  water  made  prior 
to  Laws  of  1885,  page  130,  were  a  completed  ditch  and  the  applica- 
tion of  water  to  a  beneficial  use. 

Same — Doctrine  of  Belation. 

2.  Where  two  riyal  claimants  sought  to  secure  appropriations  from 
the  same  stream  at  the  same  time,  prior  to  Laws  of  1885,  page  130, 
each  one  prosecuting  work  upon  his  ditch  with  reasonable  diligence  to 
completion  and  applying  water  to  a  benficial  use,  the  one  who  com- 
menced hiff  ditch  first  secured  priority  by  virtue  of  the  doctrine  of 
relation,  his  appropriation  relating  back  to  the  date  he  commenced 
work  on  the  ditch. 

[As  to  what  constitutes  appropriation  of  water,  see  note  in  60  Am. 
St.  Bep.  799.] 

Appeal  from  District  Court,  Madison  County;  J.  B.  Poin- 
dexter.  Judge. 

Action  by  Lucy  K.  Maynard  against  George  S.  Watkins  and 
others.  From  the  decree,  plaintiff  appeals.  Modified  and 
a£5rmed. 

Mr.  Oeo.  T.  Patten,  tor  Appellant,  submitted  a  brief,  and 
argued  the  cause  orally. 

Mr.  M.  8,  Duncan,  for  Respondent  Geo.  S.  Watkins,  sub> 
mitted  a  brief,  and  a^ued  the  cause  orally. 

MB.  JUSTICE  HOLLOWAY  delivered  the  opinion  of  the 
court. 

By  a  decree  of  the  district  court  of  Madison  county  the  rela- 
tive rights  of  these  parties  to  the  use  of  the  waters  of  Jordan 
Greek  and  its  tributaries  for  irrigation  purposes  were  fixed  and 


Generally  on  right  of  prior  appropriators  of  water,  under  special  stat- 
ute or  custom,  see  comprehensive  note  in  30  I^  B.  A.  M8. 
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determined.  Twelve  distinct  appropriations  were  recognized 
and  established,  but  of  these  only  two  are  called  in  controversy 
by  these  appeals.  The  court  found  that  on  May  1,  1884,  plain- 
tiff appropriated  100  inches,  and  defendant  Watkins  60  inches, 
from  Jordan  Creek  proper.  Plaintiff  has  appealed,  and  her 
particular  grievance  is  that  the  court  did  not  give  priority  to 
her  appropriation. 

In  so  far  as  it  affects  the  question  now  in  issue,  the  evidence 
is  not  in  conflict  at  all.  During  the  month  of  June  of  each  year 
there  is  abundance  of  water  in  .the  Jordan  Greek  system  to  sup- 
ply the  needs  of  all  the  parties,  but  by  July  1  the  waters  begin 
to  diminish  in  quantity,  and  from  July  15  there  is  not  to  exceed 
200  inches  in  Jordan  Creek  at  plaintiff's  ranch;  so  that,  after 
satisfying  her  1868  appropriation  of  130  inches,  the  excess  is 
not  sufficient  to  supply  these  two  appropriations  of  1884,  and 
under  the  decree  as  it  now  stands  plaintiff  will  be  required  to 
divide  the  excess  with  defendant  Watkins. 

The  evidence  discloses  without  controversy  that  plaintiff's 
ditch  was  constructed  in  the  fall  of  1883,  and  water  was  applied 
to  a  beneficial  use  through  it  in  the  spring  of  1884.  The  ditch 
of  defendant  Watkins  was  constructed  in  the  spring  of  1884, 
and  used  that  season,  if  we  give  full  credit  to  certain  inferences 
fairly  deducible  from  the  evidence.  The  trial  court  failed  to 
find  the  elemental  facts  from  which  a  conclusion  could  be 
drawn  that  an  appropriation  was  made,  but  declared  the  con- 
clusion as  a  fact  that  plaintiff  ''did  divert  and  appropriate  of 
the  waters  of  Jordan  Creek  the  following,"  etc.  It  is  per- 
fectly apparent  that  the  attention  of  the  court  was  not  directed 
to  the  law  which  governs  these  two  appropriations. 

Our  first  statute  prescribing  the  method  of  making  an  ap- 
[1]  propriation  was  not  enacted  until  March  12,  1885  (Laws 
1885,  p.  130).  Prior  to  that  date  all  appropriations  were  made 
pursuant  to  the  rules  and  customs  of  the  early  settlers  of  Cali- 
fornia, which  had  been  adopted  in  "Montana  territory  and  given 
the  -force  of  law,  by  recognition  of  the  legislature  (Bannack 
Statutes,  Laws  1869-70,  p.  57)  and  the  courts.    This  legislative 
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and  judicial  history  was  reviewed  at  length  in  Bailey  v.  Tin- 
tinger,  45  Mont.  154,  122  Pac.  575,  and  need  not  be  repeated 
here.  Since  both  of  these  appropriations  were  made  prior  to 
March  12,  1885,  and  are  therefore  governed  by  the  rules  and 
customs  rather  than  by  statute,  our  inquiry  is  limited.  What 
were  those  rules  and  what  legal  conclusions  follow  as  of  course 
from  the  undisputed  evidence  before  us? 

1.  The  essential  elements  of  an  appropriation  were  a  com- 
pleted ditch  and  the  application  of  water  through  it  to  a  bene- 
ficial use.     (Murray  v.  Tingley,  20  Mont.  260,  50  Pac.  723.) 

2.  As  between  two  rival  claimants  seeking  to  secure  appro- 
[2]  priations  from  the  same  stream  at  the  same  time,  and  each 
one  prosecuting  work  upoil  his  ditch  with  reasonable  diligence 
to  completion  and  applying  the  water  to  a  beneficial  use,  the 
one  who  commenced  his  ditch  first  secured  the  priority  by  virtue 
of  the  doctrine  of  relation.  {Woolman  v.  Oarringer,  1  Mont. 
535 ;  Murray  v.  Tingley,  above ;  Wright  v.  Cruse,  37  Mont.  177, 
95  Pac.  370.)  In  other  words,  his  appropriation  related  back 
to  the  date  he  commenced  work  upon  his  ditch.  The  trial  court 
failed  to  apply  these  rules,  and  fell  into  error.  This  particular 
doctrine  of  relation  was  superseded  by  the  statutory  rule,  but 
the  statute  has  no  application  here. 

Under  the  undisputed  facts,  plaintiff's  right  should  have  been 
dated  1883;  for,  if  it  were  necessary  to  do  so,  we  would  find 
that  work  commenced  and  completed  on  a  ditch  in  the  same  fall 
was  prosecuted  with  reasonable  diligence.  (Bailey  v.  Tintinger, 
above.) 

A  new  trial  is  unnecessary,  and  the  order  will  stand  affirmed. 

This  cause  is  remanded  to  the  district  court,  with  directions 
to  modify  finding  No.  5b  by  substituting  *'in  the  fall  of  1883" 
for  **May  1,  1884,"  and  the  conclusion  of  law  lb  and  the  decree 
to  conform  with  such  amended  finding,  and,  as  thus  modified, 
the  decree  will  stand  affirmed.  Appellant  will  recover  her 
costs. 

Modified  and  afflrmed. 

Mr.  Chiep  Justice  Bbantly  and  Mr.  Justice  Sannbb  concur. 
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WALSH,  Appellant,  v.  KLEINSCHMIDT  bt  al.,  ItBSPONi>- 

BNTS. 

(No.  3,915.) 
(Submitted  May  4,  1918.    Decided  June  0,  1918.) 

[173  Pac.  548.] 

Mines   and   Mining — Failure   of   Location — Effect — Abandon- 
ment— Quieting  Title — Pleadings — Decree, 

Mining  Claims — ^Failure  of  Prior  Location — Effect  on  Junior  Location. 

1.  A  prior  location  of  a  quartz  lode  mining  claim  which  thereafter 
fails  does  not  so  absolutely  withdraw  the  land  covered  by  it  from 
entry  as  to  defeat  a  valid  junior  location  of  the  same  ground. 

Same — Abandonment — What  may  Constitute. 

2.  Where  the  prior  locators  of  a  mining  claim  agreed  with  a  junior 
locator  that  the  latter  might  make  entry  of  the  same  ground  on  con- 
dition that  they  should  have  a  one-fourth  interest  in  the  new  lock- 
tion  as  well  as  a  right  of  tunnel  site  thereon,  the  effect  of  such 
agreement  was  the  abandonment  by  them  of  their  claim  or  the  yield- 
ing of  precedence  to  the  junior  locator. 

[As  to  abandonment  and  forfeiture  of  mining  claims,  see  note  in 
87  Am.  St.  Bep.  403.] 

On  the  question  of  respective  rights  of  one  who  locates  mining  ground 
before  and  one  who  relocates  it  after,  the  abandonment  or  forfeiture  of 
a  senior  location^  see  note  in  16  L.  B.  A.  (n.  s.)  162^  168. 

(57) 
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8ame~-^uieting  Title — ^Pleadings — ^When  Deemed  Amended. 

8.  In  a  suit  to  quiet  title  to  a  mining  claim  in  the  trial  of  which 
evidence  was  presented  touching  a  matter  not  pleaded  and  which 
was  permitted  to  go  to  submission  as  though  a  well-defined  issue  had 
been  made  as  to  it,  the  pleadings  will  on  appeal  be  considered  as 
amended  to  conform  to  the  proof  and  the  findings  made  thereon 
accepted  as  though  stating  the  established  facts. 

Appeal  from  District  Court,  Broadwater  County;  John  A. 
Matthews,  Judge. 

Suit  by  William  Walsh  against  Harry  G.  Kleinschmidt  and 
others  to  quiet  title  to  a  mining  claim.  From  the  judgment  for 
defendants,  and  from  an  order  denying  a  new  trial,  plaintiff 
appeals.    Remanded,  with  directions  to  modify. 

Mr.  James  A.  Walsh,  for  Appellant,  submitted  a  brief,  and 
argued  the  cause  orally. 

Mr.  Wellington  D.  Rankin,  for  Respondents,  submitted  a 
brief;  Mr.  B.  L.  Dick,  ef  Counsel,  argued  the  cause  orally. 

MR.  JUSTICE  SANNER  delivered  the  opinion  of  the  court. 

Suit  by  William  Walsh  to  quiet  title  to  the  Peosta  quartz  lode, 
situate  in  Broadwater  County,  Montana.  He  claims  exclusive 
ownership  based  upon  discovery  and  location  made  July  10, 
1914,  followed  by  an  appropriate  marking  of  the  boundaries 
and  a  due  filing  of  the  requisite  certificate.  The  answer  of  the 
defendants  asserts  prior  valid  locations  of  the  same  ground  un- 
der the  title  of  Sidewiper  by  Harry  Kleinschmidt,  Albert  R. 
Kleinschmidt  and  the  plaintiff  on  June  6  and  July  2 ;  the  inter- 
ests of  the  said  Kleinschmidts  being  thereafter  and  before  the 
commencement  of  this  action  transferred  to  the  defendant  Ellen 
Kleinschmidt.  The  reply  admits  an  attempted  location  of  said 
ground  as  the  Sidewiper  on  June  4,  1914,  but  alleges  failure  to 
mark  the  boundaries  or  make  the  recordation  required  by  law; 
it  also  denies  that  the  second  Sidewiper  location  was  made 
until  August  2,  1914,  or  that  it  was  followed  by  the  requisite 
excavation  or  by  the  necessary  filing.  The  findings  of  the  jury 
material  to  this  appeal  were:  (1)  That  the  boundaries  of  the 
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orighial  Sdewipcr  located  June  4.  1914.  were  maiked  within 
thirty  dajg  thereafter;  \,2)  that  the  second  notice  of  location  of 
the  Sidewiper  was  posted  on  Jalj  2,  1914;  U)  that  plaiutiff 
eonsaited  to  the  Kcond  Ioeati<m  of  the  Sidewiper;  \,1)  that  the 
Klefanehraidti  did  not  on  July  8  tell  plaintiff  they  had  aban- 
doned the  Sidewiper  daim  and  would  have  nothinsr  to  do  with 
it;  (8)  that  the  Kleinachmidts  epnaented  to  plaintiff *s  location 
of  the  Peosta  for  himself;  (9)  that  sach  consent  waa  npon  the 
eondition  that  they  ahonld  have  a  one-foorth  interest  in  the 
elaim  and  a  right  of  tunnel  site.  The  court  adopted  these  find- 
ings, and  further  found  that  Harry  and  Albert  B.  Eleinschmidt 
had  assigned  all  their  right,  title  and  interest  to  Ellen  Klein- 
sehmidL  From  these  findings  it  was  deduced  as  conclusions  of 
law  that  by  the  first  location  of  the  Sidewiper  on  June  4  the 
land  was  withdrawn  from  entiy,  and  the  location  of  the  Peosta 
was  void  ''even  though  the  locators  of  the  Sidewiper  did  not 
complete  their  work  in  discovery  shaft  within  the  sixty  days.*' 
By  the  decree  it  was  adjudged  that  the  plaintiff  ''has  no  right> 
title,  or  interest  in  and  to  the  premises  ^  ^  ^  under  and  by 
virtue  of  the  attempted  location  of  the  Peosta.''  From  this 
judgment,  as  also  from  an  order  denying  him  a  new  trial,  the 
plaintiff  has  appealed. 

If  we  accept  as  controlling  the  theory  assigned  in  the  con* 
elusions  of  law,  it  is  perfectly  clear  that  the  judgment  cannot 
be  affirmed;  for  it  is  certainly  not  correct  to  say  that  a  prior 
[1]  location  which  subsequently  fails  so  absolutely  withdravrs 
the  land  from  entiy  as  to  defeat  a  junior  location  of  the  same 
ground  otherwise  valid;  quite  the  contrary  was  the  holding  of 
this  court  in  Helena  Oold  dk  Iran  Co,  v.  Baggaley,  34  Mont.  4G4, 
87  Pac.  455.  Reverting,  however,  to  the  facts  found  in  order 
that  we  may  either  uphold  the  judgment  or  otherwise  finally 
determine  the  case — and  we  say  without  further  elaboration 
that  these  findings  are  supported  by  sufficient  evidence — we  are 
[2]  met  by  this  situation:  The  Peosta  was  located  after  the 
second  Sidewiper  location,  but  by  consent  of  the  Eleinschmidts 
on  certain  conditions.    This  was  tantamount  to  an  agreement  by 
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the  Kleinschmidts  to  abandon  the  claim  or  yield  precedence 
to  the  appellant;  hence  it  cannot  be  said  that  the  Peosta  was 
void  because  of  conflict  with  the  second  Sidewiper  location,  as- 
suming the  latter  to  have  been  followed  by  proper  recordation. 
But  such  abandonment  or  3^elding  was  upon  condition,  accepted 
by  the  appellant,  to-wit,  that  he  should  charge  the  Peosta  with 
a  one-fourth  interest  and  a  tunnel  site  in  favor  of  the  Klein- 
schmidts, and  the  claim  stands  charged  accordingly. 

Counsel  say  that  this  is  beside  the  present  case  and  is  a  mat- 
[3]  ter  cognizable  only  in  another  action.  We  think  other- 
wise. The  controversy  is  in  equity ;  all  of  it  is  before  the  court, 
and  even  though  this  feature  was  not  elaborated  in  the  plead- 
ings, it  was  shadowed  forth  therein,  was  injected  into  the  case 
at  the  outset  by  the  appellant  himself,  evidence  of  it  was  pre- 
sented, and  the  matter  was  permitted  to  go  to  a  submission  as 
though  it  were  a  defined  issue  in  the  case.  The  pleadings  will 
therefore  be  considered  as  amended  to  conform  to  this  proof; 
and  the  findings  will  be  accepted  as  stating  the  established  facts. 
Under  these  facts  the  decree  should  have  been  to  recognize  the 
Peosta  as  a  valid  location,  but  to  decree  that  Ellen  Kleinschmidt, 
as  assignee  of  Harry  and  Albert  R.  Kleinschmidt,  has  an  in- 
terest therein,  to-wit,  a  one-fourth  interest  and  the  right  of 
tunnel  site. 

The  cause  is  therefore  remanded,  with  directions  to  modify 
the  decree  accordingly.  Each  side  will  pay  its  own  costs  of 
appeal. 

Modified, 

Mb.  Chief  Justice  Brantly  and  Mr.  Justice  Hollowat 
concur. 
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"WRIGHT,  Appellant,  v.  FLYNN  et  al.,  Respondents. 

(No.  4,21«.) 
(Submitted  May  31,  1918.    Decided  Jane  8,  1918.) 

[173  Pac.  421.] 

special  Elections  —  County  High  Schools  —  Fadlure  to  Publish 
Notice— Effect. 

1.  Where  the  electors  had  actual  notice  of  and  participated  gener- 
ally in  a  special  election  held  to  determine  the  advisability  of  issu- 
inff  bonds  for  high  school  purposes,  failure  of  the  county  clerk  to 
publish  in  a  newspaper  the  notice  required  by  section  531,  Bevised 
Codes,  did  not  avoid  the  election. 

[As  to  the  necessity  for  notice  or  proclamation  of  election,  see  note 
in  120  Am.  St.  B^.  794.] 

Appeal  from  District  Court,  Missoula  County;  Theo.  Lentz, 
Judge. 

Suit  by  Delia  T.  Wright  against  Jonn  J.  Plynn  and  others, 
county  commissioners  and  clerk  and  recorder  of  Missoula 
county.  Judgment  dismissing  the  complaint,  and  plaintiff  ap- 
peals.   Affirmed. 

Cause  submitted  on  briefs  of  Counsel. 

Mr.  William  Wayne  and  Mrj  Frank  A.  Roberts,  for  Appel- 
lant. 

Mr,  8.  C.  Ford,  Attorney  General,  Mr.  R.  L.  Mitchell,  Assist- 
ant Attorney  General,  Mr.  Fred  R.  Angevine  and  Mr.  Du)ight 
N.  Mason,  for  Respondents. 

MR.  JUSTICE  HOLLOWAY  delivered  the  opinion  of  the 
court. 

At  a  special  election  held  in  1916,  a  majority  of  the  electors 
voting  authorized  the  county  commissioners  to  issue  bonds  in 
the  sum  of  $75,000  to  build  and  equip  an  addition  to  the  county 
high  school  building.  Some  time  after  the  election  this  suit  by 
a  taxpayer  was  instituted  to  enjoin  the  issue  and  sale  of  the 
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bonds,  and  this  appeal  is  from  a  judgment  dismissing  the 
complaint 

The  cause  was  tried  upon  what  amounts  to  an  agreed  state- 
[1]  ment  of  facts.  Though  this  bond  election  was  held  at  the 
same  time  as  the  general  election,  November  7,  1916,  separate 
ballots  were  provided  and  used  in  voting  upon  this  issue.  The 
county  clerk  did  not  publish  a  notice  of  this  special  election  in 
any  newspaper  as  required  by  section  531,yltevised  Codes,  but 
did  cause  a*  notice  thereof  to  be  posted  in  each  of  three  of  the 
most  public  places  in  each  precinct — one  at  the  voting  place — 
and  by  reason  thereof  and  the  public  discussion  of  the  matter 
the  electors  throughout  the  county  had  actual  knowledge  that 
the  question  would  be  voted  on,  long  prior  to  the  election. 
Seven  thousand  three  hundred  and  sixty  was  the  highest  num- 
ber of  votes  cast  for  any  candidate  or  upon  any  question  at  the 
election.  Seven  thousand  one  hundred  eighty-nine  electors 
voted  upon  this  bond  issue,  and  the  majority  in  favor  of  the 
bonds  was  717. 

For  the  purposes  of  this  appeal  we  assume  that  the  repeal 
of  section  1318,  Political  Code  of  1895,  did  not  affect  the  duties 
imposed  upon  the  county  clerk  by  reference  to  that  section  in 
section  531  above.  {Ventura  County  v.  Clay,  112  Cal.  65,  44 
Pac.  488.)  Did  the  failure  of  the  clerk  to  publish  the  notice 
avoid  the  election  notwithstanding  the  electors  had  actual  notice 
and  participated  generally  in  the  election!  The  inquiry  is  an- 
swered in  the  negative  and  the  question  set  at  rest  in  this  state 
by  the  decision  in  State  ex  rel.  Patterson  v.  Lentz,  50  Mont. 
322,  146  Pae.  932. 

The  judgment  is  affirmed. 

Affirmed, 

Mr.  Chief  Justice  Bb/lntly  and  Mb.  Jubtiob  Sanneb  concur. 
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In  Rb  WILLIAMS'  ESTATE. 

(Nob.  4,108,  4,110.) 
(Submitted  May  0,  1918.    Decided  June  10,  1918.) 

[173  Pac.  790.] 

Estates  of  Deceased  Persons  —  Special  Administrators — Powers 
— Interest — Costs — Attorney's  Fees. 

Special  Administraton — ^Who  Entitled  to  Appointment. 

1.  Where  the  necessity  for  a  special  administrator  arises  in  the 
administration  of  an  estate,  a  person  named  executor  in  the  will  is, 
under  section  7472,  Bevised  Codes,  entitled  to  be  appointed  as  such. 

[As  to  who  may  be  an  executor  or  administrator,  see  note  in  54 
Am.  Dec.  518.] 

Same— Powers  and  Dnties. 

2.  The  office  of  special  administrator  is  statutory,  his  powers  and 
duties  are  limited  to  those  enumerated  in  the  statute  (sees.  7470- 
7476,  Rev.  Codes),  and  his  authority  ceases  automatically  upon  the 
appointment  and  qualification  of  the  executor  or  general  administrator. 

Same — District  Court — ^Jurisdiction. 

3.  The  district  court  is  without  power  to  require  a  special  admin- 
istrator to  go  beyond  the  fair  import  of  the  terms  of  the  statute  goY- 
erning  his  actions. 

Same— Loaning  Funds — Interest. 

4.  A  special  administrator  has  no  power  to  loan  the  funds  of  the 
estate  in  his  charge,  and  therefore  cannot  be  held  to  pay  interest  for 
failing  to  loan  them. 

Same— Who  Entitled  to  Interest  on  Funds. 

5.  If  a  special  administrator  receives  profits  from  funds  of  the 
estate  in  his  keeping,  such  profits  belong  to  the  heirs  and  must  be 
included  in  his  final  account. 

Same — Presumptions — Abuse  of  Power — Burden  of  Proof. 

6.  The  presumption  is  that  the  official  duties  of  a  special  adminis- 
trator were  regularly  performed  and  that  he  did  not  abuse  his  power; 
and  the  burden  of  showing  that  profits  accrued  to  him  from  use  ox 
the  funds  of  the  estate  is  upon  the  objectors  who  charged  wrongful 
conduct. 

Same — Interest  on  Estate  Funds — ^Unlawful  Use. 

7.  Since  a  special  administrator  cannot  lawfully  invest,  loan  or  use 
funds  which  come  into  his  hands  by  virtue  of  his  office,  the  only 
theory  upon  which  he  can  be  held  to  account  for  profits  accruing 
upon  them  is  that  he  made  an  unlawful  use  of  them. 

Banks  and  Banking— Deposits — Ownership. 

8.  When  money  is  deposited  in  a  bank  it  becomes  its  property,  the 
bank  assuming  the  relationship  of  debtor  toward  the  depositor;  hence 
use  of  it  by  the  bank  is  a  use  of  its  own  and  not  the  depositor's 
funds. 

Special  Administrators — Failure  to  Loan  Funds — ^Interest. 

9.  Where  a  8X>ecial  administrator  permitted  estate  funds  to  remain 
in  an  open,  checking  account  for  about  nine  years  in  a  bank,  all  but 
fourteen  per  cent  of  the  capital  stock  of  which  was  owned  by  him, 
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be  was  nevertheless  not  chargeable  with  interest  upon  the  theory 
that  by  mingling  the  funds  with  those  of  the  bank  and  using  them  he 
unlawfully  profited  by  their  use. 

Same — Costs — ^When  Disallowance  Proper. 

10.  Where  court  costs  incurred  by  a  special  administrator  were 
impossible  of  separation  from  costs  personal  to  him  as  residuary 
legatee,  refusal  of  any  credit  on  account  of  such  items  was  proper. 

Same — Attorneys'  Fees — When  Allowable. 

11.  Attorneys'  fees  paid  by  a  duly  appointed  special  administrator 
in  resisting  the  efforts  of  an  illegally  appointed  public  administrator 
to  obtain  possession  of  the  property  of  the  estate  were  a  proper  cost 
charge  against  it. 

Same— Wrongful  Withholding  of  Property — ^Payment  of  Taxes. 

12.  Credit  for  taxes  paid  by  a  special  administrator  upon  property 
wrongfully  withheld  by  him  when  he  relinquished  his  office  was  prop- 
erly disallowed  in  the  absence  of  a  showing  that  no  prejudice  to  the 
estate  resulted  by  reason  of  his  omission. 

Same — Care  of  Property — ^Expense  Chargeable  to  Estate. 

13.  Where  a  special  administrator  permitted  the  person,  placed  in 
charge  of  furniture  belonging  to  the  estate,  to  use  it  in  consideration 
of  his  services  as  caretaker,  the  damage  resulting  from  such  use  wa9 
not  chargeable  to  the  administrator,  it  amounting  to  much  less  than 
the  compensation  a  paid  caretaker  could  have  been  secured  for. 

Same — Costs — ^Liability — Rule. 

14.  Where  it  is  sought  to  have  costs  taxed  against  an  administrator 
personally,  the  controlling  inquiry  is  whether  he  acted  in  good  faith; 
if  so,  justice  requires  that  they  be  paid  out  of  the  funds  of  the 
estate. 

Same — Costs — Liability. 

15.  Heldj  under  the  above  rule,  that  costs  of  defeating  the  unjust 
claim  against  a  special  administrator  that  he  pay  interest  on  estate 
funds  while  in  his  hands  were  improperly  charged  against  him. 

• 

Consolidated  (appeals  from  District  Court,  Silver  Bow  County, 
in  the  Second  Judicial  District;  B.  Lee  Word,  a  Judge  of  the 
First  District,  presiding. 

Proceedings  in  the  estate  of  Rachael  E.  Williams,  deceased, 
wherein  Andrew  J.  Davis,  special  administrator,  presented  his 
final  account,  to  which  Sibyl  Scott,  as  administratrix  of  Rachael 
B.  Williams  and  Dorothy  Alice  Williams,  a  minor,  by  her 
guardian,  Sibyl  Scott,  objbcted.  Prom  an  order  sustaining 
some  objections  and  overruling  others,  the  objectors  appeal, 
and  from  a  portion  of  the  order  the  special  administrator  ap- 
peals.   Remanded,  with  directions. 

Mr.  J.  E,  Mealy,  for  Appellants,  submitted  a  brief,  as  well 
as  one  in  reply  to  that  of  Respondent,  and  argued  the  cause 
orally. 
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The  burden  was  upon  the  special  administrator  to  show  that 
he  did  not  profit  by  his  trusteeship,  the  record  shows  that  he 
did  profit.  (Wigmore  on  Evidence,  sees.  2486,  2487;  Rev. 
Codes,  sec.  8028  (subds.  6,  7).  He  created  the  delay,  in  his  own 
interest,  and  to  his  own  profit  and  advantage,  and  should  be 
charged  with  compound  interest.  (Estate  of  McPhee,  156  Cal. 
335,  Ann.  Cas.  1913E,  902,  and  cases  cited,  104  Pac.  455 ;  Estate 
of  Lux  (Cal.),  35  Pac.  3^7;  Estate  of  Pease,  149  Cal.  167,  85  Pac. 
151 ;  Estate  of  Bicker,  14  Mont.  143,  29  L.  R.  A.  622,  and  notes,  35 
Pac.  960 ;  Estate  of  Allard,  49  Mont.  219,  141  Pac.  661 ;  Estate 
of  Philps,  29  Misc.  Rep.  263,  61  N.  Y.  Supp.  241.) 

Messrs,  Maury  &  Wheeler  and  Mr,  J,  A,  Poore,  for  Respond- 
ent, submitted  a  brief ;  Mr,  H.  L,  Maury  and  Mr,  Poore  argued 
the  cause  orally. 

Where  the  right  to  a  controverted  administration  is  success- 
fully established,  the  administrator  is  entitled  to  credit  for  the 
expenses  of  the  controversy.  (Ex  parte  Young,  8  Gill  (Md.), 
285;  In  re  Whetton's  Estate,  98  Cal.  203,  32  Pac.  970;  In  re 
Davis'  Estate,  35  Mont.  273,  88  Pac.  957.)  A  special  adminis- 
trator has  no  power  to  invest  as  a  general  administrator  may 
under  orders  of  court.  (In  re  Higgins'  Estate,  15  Mont.  474, 
28  L.  R.  A.  116,  39  Pac.  506 ;  State  ex  rel.  Bartlett  v.  Second 
Judicial  District  Court,  18  Mont.  481,  46  Pac.  259;  People  v. 
Salomon,  184  111.  490,  56  N.  E.  815 ;  Baskin  v.  Baskin,  4  Lans. 
(N.  Y.)  90;  18  Cyc.  1328.) 

Where  the  statute  simply  authorizes  him  to  **  collect  and  pre- 
serve" the  estate,  a  special  administrator  has  no  authority  or 
power  to  invest  the  funds  of  the  estate ;  he  can  only  collect  and 
preserve  the  estate  to  be  delivered  to  the  general  administrator 
as  soon  as  one  is  appointed.  (People  v.  Salomon,  184  111.  490,  56 
N.  E.  815;  Baskin  v.  Baskin,  4  Lans.  (N.  Y.)  90.)  It  wbjs 
held  in  the  case  of  In  re  Schofield's  Estate,  99  111.  513,  that 
an  administrator  is  not  chargeable  with  interest  merely  because 
he  has  deposited  the  money  of  the  estate  with  his  own  money, 

65  Mont.— 6 
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80  long  BB  it  remains  subject  to  his  command  and  the  order  of 
the  court. 

MR.  JUSTICE  HOLLOWAY  delivered  the  opinion  of  the 
court 

On  May  26,  1916,  Andrew  J.  Davis,  special  administrator  of 
the  estate  of  Rachael  E.  Williams,  deceased,  presented  in  court 
his  final  account.  The  general  administrator  and  the  guardian 
of  Dorothy  Alice  Williams  interposed  certain  objections,  and 
after  a  hearing  the  court  entered  its  order  of  May  29,  1917,  as 
amended  by  an  order  of  June  16,  1917,  sustaining  some  of  the 
objections  and  overruling  others.  The  objectors  have  appealed 
from  the  order  as  amended  in  so  far  as  it  fails  to  charge  the 
special  administrator  with  interest  on  funds  of  the  estate  in  his 
possession,  and  the  special  administrator  has  likewise  appealed 
from  it  in  so  far  as  he  deems  himself  aggrieved.  The  api>eals 
are  consolidated  and  will  be  considered  iii  their  order. 

We  enter  upon  our  consideration  of  these  appeals  indulging 
[1]  the  presumption  that  the  district  court  was  fully  justified 
in  appointing  the  special  administrator  and  that  his  possession 
of  the  property  of  the  estate  until  the  general  administrator 
qualified  was  lawful.  The  will  was  valid  upon  its  face  and  re- 
quired extrinsic  evidence  to  demonstrate  its  invalidity.  Davis 
was  an  executor  named  in  the  will,  and,  assuming  the  existence 
of  the  necessity  for  a  special  administrator,  he  was  entitled  to 
be  appointed.     (Rev.  Codes,  sec.  7472.) 

1.  The  objectors'  appeal:  Apparently  the  objectors  seek  to 
charge  the  special  administrator  with  interest  upon  either  of 
two  theories:  (1)  Because  he  could  have  loaned  the  funds  of  the 
estate  and  did  not,  and  was  therefore  guilty  of  negligence  in  its 
management  and  should  be  held  to  pay  interest  at  the  legal 
rate ;  (2)  because  he  did  employ  the  money  of  the  estate  in  such 
manner  that  it  realized  a  profit  to  him  personally  and  he  should 
be  held  to  account  for  the  profit  or  be  required  to  pay  interest 
in  lieu  thereof. 
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(1)  It  IS  idle  to  cite  sections  of  the  Code  or  decided  cases 
which  have  to  do  with  the  duties  and  liabilities  of  a  guardian, 
an  executor,  or  a  general  administrator,  for  they  have  no  ap- 
plication to  a  special  administrator,  whose  duties,  powers  and 
responsibilities  are  defined  by  sections  7470-7476,  Revised  Codes, 
[2]  His  office  is  one  specially  created  by  statute  with  limited 
tenure  and  limited  powers.  To  determine  whether  a  particular 
duty  is  imposed  upon  him,  he  has  but  to  consult  these  seven 
sections  of  the  Code,  and,  if  the  duty  is  imposed,  it  is  there 
disclosed.  If  the  statute  is  silent,  it  is  so  because  the  legislature 
has  withheld  the  duty.  These  sections  have  been  construed  to 
limit  the  functions  of  a  special  administrator  to  the  exercise  of 
such  powers  only  as  are  '*  necessary  to  collect  and  preserve  the 
estate  for  the  executor  or  administrator  to  be  regularly  ap- 
pointed." {Staie  ex  rel.  Barileit  v.  District  Court,  18  Mont. 
481,  46  Pac.  261;  Ford's  Estate,  29  Mont.  283,  74  Pac.  736.) 
The  reason  for  the  rule  must  be  apparent  to  anyone.  The  spe- 
cial administrator  holds  temporarily  and  may  be  called  upon  to 
relinquish  his  control  any  day.  His  authority  ceases  automati- 
cally upon  the  appointment  and  qualification  of  the  executor  or 
general  administrator.  (Sec.  7475,  Rev.  Codes.)  To  such  an 
extent  are  the  provisions  of  sections  7470-7476  exclusive,  that 
[3]  the  court  whose  officer  the  special  administrator  is  cannot 
require  him  to  go  beyond  the  fair  import  of  their  terms,  and 
any  acts  done  by  him  beyond  the  scope  of  the  authority  con- 
ferred are  void.  (State  ex  rel.  Bartlett  v.  District  Court, 
above.) 

It  is  worthy  of  note,  in  passing,  that  the  duty  to  loan  the 
funds  of  an  estate  is  not  imposed  upon  an  executor  or  general 
administrator  as  such.  (Brenham  v.  Stoiy,  39  Cal.  179.)  The 
duly  might  be  required  by  statute,  but  in  this  state  it  has  not 
been  done.  {Davis*  Estate,  35  Mont.  273,  88  Pac.  957.)  Such 
an  officer  may,  however,  be  directed,  by  order  of  court  made 
after  notice,  to  loan  the  funds  for  a  limited  period  and  upon 
certain  specified  securities  only.  (Sec.  7652,  Rev.  Codes.) 
[4]    But  the  authority  to  loan  the  funds  of  an  estate  is  not 
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conferred  upon  a  special  administrator,  evidently  because  of 
the  fact  that  his  tenure  is  uncertain  and  he  may  be  called  upon 
to  turn  over  the  property  at  any  time.  It  was  impossible  for 
the  special  administrator  to  anticipate  that  he  would  have  the 
control  of  the  funds  of  this  estate  for  any  considerable  period ; 
but,  even  if  he  could  have  done  so,  the  statute  which  measures 
his  duties  and  responsibilities  does  not  permit  him  to  loan  the 
funds,  and  this  of  itself  is  sufficient  reason  why  he  cannot  be 
held  to  pay  interest  for  his  failure  to  do  that  which  he  had  no 
authority  to  do.  {People  ex  rel.  Bvlkley  v.  Saionion,  184  111. 
490,  56  N.  E.  815.) 

(2)  The  statute  which  enumerates  the  powers  of  a  special 
[5]  administrator  does  not  authorize  him  to  traffic  in  the 
funds,  but  by  implication  prohibits  him  from  doing  so.  Fur- 
thermore, the  title  to  this  property  passed  to  the  heirs  imme- 
diately upon  the  death  of  Rachael  E.  Williams,  subject  only  to 
the  control  of  the  court  for  the  purposes  of  administration  (sec. 
4819,  Rev.  Codes),  and  from  these  premises  it  follows  as  of 
course  that,  if  the  special  administrator  received  any  profits 
from  funds  in  his  hands  by  virtue  of  his  office,  they  likewise 
belong  to  the  heirs  as  constituting  a  part  of  the  estate  and  must 
be  included  in  his  final  account. 

The  only  question  then  is:  Did  the  special  administrator  re- 
•  ceive  any  profits  from  funds  which  constituted  a  part  of  this 
[6]  estate  1  The  presumption  is*  that  his  official  duties  were 
regularly  performed  and  that  he  did  not  abuse  his  power,  and 
the  burden  of  showing  that  profits  accrued  to  him  is  upon  the 
objectors  who  make  the  charge  of  wrongful  conduct.  {In  re 
Bounty's  Estate,  53  Mont.  33,  161  Pac.  524.) 

The  facts  disclosed  are  that,  when  Rachael  E.  Williams  died 
[7-9]  in  1907,  she  had  on  deposit  with  the  First  National  Bank 
of  Butte  a  considerable  amount  of  money  in  an  open,  checking 
account  upon  which  the  bank  did  not  pay  any  interest.  When 
Mr.  Davis  qualified  as  special  administrator  and  took  charge  of 
the  property,  no  change  whatever  was  made  in  the  character  of 
this  account,  except  to  have  the  books  of  the  bank  show  that  it 
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was  carried  in  the  name  **Rachael  E.  Williama'  Estate"  and 
aubject  to  check  by  Mr.  Davis  as  special  administrator.  Sub- 
sequently deposits  were  made  to  the  credit  of  the  account  and 
certain  expenses  paid  from  it.  Because  of  the  will  contest  and 
appeals  incident  thereto  (Williams'  Estate,  50  Mont.  142,  145 
Pac.  957;  Id.,  52  Mont.  192,  Ann.  Cas.  1917E,  126,  156  Pac. 
1087;  Id.,  52  Mont.  366,  157  Pac.  963),  the  special  administra- 
tion was  permitted  to  drag  out  over  a  period  of  nine  years, 
during  all  of  which  time  the  money  in  the  estate  continued  on 
deposit  in  the  bank  under  the  same  arrangement  as  a  checking 
account  upon  which  no  interest  was  paid.  During  all  this  time 
Mr.  Davis  was  the  president  and  guiding  genius  of  the  bank  and 
the  owner  of  eighty-six  per  cent  of  its  capital  stock.  The  bank 
is  one  of  the  largest  institutions  of  Its  kind  in  the  state  and  one 
of  the  most  successful,  paying  handsome  dividends  upon  the 
stock,  earned  principally  from  interest  upon  loans. 

It  is  not  contended  that  a  solvent  bank  is  not  a  proper  de- 
positary for  the  safekeeping  of  estate  funds,  or  that  Davis 
received  directly  anything  for  the  use  of  these  funds  by  the 
bank ;  but  it  is  insisted  that,  as  these  funds  were  mingled  with 
other  funds  of  the  bank,  the  aggregate  of  which  produced  the 
profits  made  by  the  bank,  Davis  did  profit  by  their  use  by  rea- 
son of  his  ownership  of  bank  stock.  In  other  words,  a  certain 
proportion  of  the  dividends  paid  to  Davis  represents  earnings 
of  the  funds  of  this  estate.  As  already  observed,  the  duty  im- 
posed by  statute  was  to  exercise  ordinary  care  to  keep  these 
funds  safely  and  in  condition  to  be  turned  over  to  the  general 
administrator  at  any  time.  So  long  as  the  funds  were  so  kept, 
the  place  of  their  keeping  is  of  no  consequence.  They  might 
have  been  locked  in  a  private  safe,  in  a  safe  deposit  vault,  or 
deposited  in  a  solvent  bank  subject  to  payment  on  demand 
without  interest,  and.  in  either  event  payment  over  to  the  gen- 
eral administrator  of  the  funds  so  received,  less  legitimate  ex- 
penses incurred,  would  have  operated  to  exonerate  the  special 
administrator.  Does  the  fact  that  Davis  owned  stock  in  the 
bank  which  was  the  depositary  alter  the  situation  t    If  he  is 
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liccble  because  le  owns  stock  in  the  bank,  then  it  is  immaterial 
whether  he  owns  eighty-six  per  cent  of  the  stock  or  one  per  cent. 
If  he  is  liable  because  he  controls  the  institution,  then  it  is  im- 
material whether  he  owns  eighty-six  per  cent  or  a  bare  majority 
of  the  stock. 

The  only  theory  upon  which  a  special  administrator  can  be 
held  for  profits  accruing  upon  estate  funds  in  his  hands  by 
virtue  of  his  office  is  that  he  has  made  an  unlawful  use  of  the 
funds,  for,  as  we  have  already  pointed  out,  he  cannot  lawfully 
invest  them,  loan  them,  or  use  them.  In  what  respect  did 
Davis  violate  the  law  in  keeping  these  funds  in  the  First 
National  Bank?  The  funds  were  kept  safely  and  subject  to 
payment  on  demand  at  any  time.  They  were  kept  in  the  deposi- 
tary selected  by  the  deceased  in  her  lifetime  for  her  own  funds, 
and  in  an  institution  over  which  the  special  administrator  had 
supervision,  and  of  the  solvency  of  which  he  had  personal  knowl- 
edge. The  fact  that  Davis  owned  stock  in  the  bank  does  not 
convert  into  an  unlawful  act  that  which  otherwise  would  have 
been  lawful.  When  these  funds  were  deposited,  the  money  be- 
came the  property  of  the  bank  and  the  bank  became  debtor 
to  the  estate,  or,  more  strictly  speaking,  to  the  special  adminis- 
trator. (Stadlcr  v.  First  Nat  Bank,  22  Mont.  190,  74  Am.  St. 
Rep.  582,  56  Pac.  Ill ;  Murphy  v.  Nett,  51  Mont.  82,  L.  R.  A. 
1915E,  797,  149  Pac.  713.)  When  the  bank  used  these  funds  to 
make  profit,  it  was  using  its  own  funds,  not  the  funds  of  the 
estate,  and  dividends  paid  to  Davis  were  profits  earned  upon 
the  bank's  own  money,  not  upon  money  owned  by  this  estate. 

If  it  can  be  said  that  the  corporate  entity,  **  First  National 
Bank  of  Butte,*'  is  a  mere  phantom,  or  that  the  name  is  but 
an  alias  under  which  Andrew  J.  Davis  conducts  his  private 
business,  then,  upon  the  authority  of  Barnes  v.  Smith,  48  Mont. 
309,  137  Pac.  541,  and  Hanson  Sheep  Co.  y.  F.  &  T.  State 
Bank,  53  Mont.  324,  163  Pac.  1151,  we  would  say  that  a  deposit 
vrith  the  bank  was  a  deposit  with  himself,  and  use  of  this  money 
by  the  bank  was  use  of  it  by  Davis  and  he  must  account  for  any 
profits  accruing  from  such  unauthorized  use.    This  institution 


55  Mont]  In  Re  Willums'  Estate.  71 

was  organized  under  and  conducts  its  business  by  virtue  of  the 
national  banking  laws  of  the  United  States.  It  must  have  at 
least  five  directors  (sec.  5145,  Rev.  Stats.  [6  Fed.  Stats.  Ann., 
2d  ed.,  p.  703 ;  U.  S.  Comp.  Stats.  1901,  p.  3463 ;  U.  S.  Comp. 
Stats.  1916,  sec.  9683]),  each  of  whom  must  be  a  bona  fide 
owner  of  at  least  ten  shares  of  stock  (sec.  5146  [6  Fed.  Stats. 
Ann.,  2d  ed.,  p.  704;  U.  S.  Comp.  Stats.  1916,  sec.  9684] )  of  the 
par  value  of  $100  each  (sec.  5139  [6  Fed.  Stats.  Ann.,  2d  ed., 
p.  688;  U.  S.  Comp.  Stats.  1916,  sec.  9676]).  It  is  subject  to 
visitation  by  the  proper  officers  of  the  government,  is  a  unit  of 
the  federal  reserve  system,  and  fourteen  per  cent  of  its  capital 
stock  is  owned  by  persons  other  than  Mr.  Davis.  Since  the 
government  apparently  does  not  place  any  restriction  upon  the 
amount  of  capital  stock  which  one  individual  may  own,  except 
the  restriction  implied  in  the  sections  cited  above,  we  do  not 
think  it  can  be  contended  that  the  charter  of  this  bank  is  sub- 
ject to  forfeiture  because  one  man  owns  sufficient  stock  to  con- 
trol the  election  of  the  directors  and  the  policy  of  the  bank, 
or  that  the  bank  is  a  mere  device  under  cover  of  which  Davis 
conducts  his  own  private  business. 

The  order  of  the  trial  court  refusing  to  charge  the  special 
administrator  with  interest  is  clearly  correct  and  must  be 
affirmed. 

2.  The  special  admirUstratar's  appeal:  Complaint  is  made 
that  the  court  erroneously  refused  to  allow  to  the  special  ad- 
ministrator as  credits:  (a)  Certain  costs  and  expenses  incurred 
in  the  Henry  Williams  estate;  (b)  an  attorney  fee;  (c)  certain 
taxes  paid;  and  likewise  erroneously  charged  him  with  (d)  an 
item  of  $3,950.23,  (e)  an  item  of  $500,  and  (f)  the  entire  costs 
of  this  hearing. 

(a)  It  appears  from  the  record  that  the  court  costs  were 
[10]  incurred  by  Davis  acting  as  special  administrator  and  in 
his  private  capacity  as  residuary  legatee  under  the  spurious 
wiU,  and  though  benefit  may  have  accrued  to  the  estate  by  rea- 
son of  the  litigation  in  which  these  expenses  were  incurred,  so 
long  as  it  was  impossible  to  separate  the  costs  personal  to  Davis 
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from  those  incurred  on  behalf  of  the  estate,  the  court  was  justi- 
fied in  refusing  any  credit  on  account  of  these  items. 

(b)  Rachael  E.  Williams  died  about  March  3,  1907.  On 
[11]  March  15  a  paper  purporting  to  be  her  last  will  was 
offered  for  probate  in  the  district  court  of  Silver  Bow  county. 
Certain  objections  were  interposed,  and,  pending  the  hearing, 
Davis  was  appointed  special  administrator  of  the  estate,  quali- 
fied and  took  possession  of  the  assets.  In  the  meantime,  on 
March  9,  A.  Short,  public  administrator  of  Deer  Lodge  County, 
secured  from  the  district  court  of  that  county  his  appointment 
as  administrator  of  this  estate,  and  thereafter,  in  December, 
1909,  petitioned  the  court  of  Silver  Bow  county  to  remove  Davis 
as  special  administrator  and  secured  a  citation  to  Davis  to  show 
cause  why  he  should  not  be  required  to  deliver  possession  of  the 
property  of  the  estate  to  the  Deer  Lodge  administrator.  Davis 
employed  Geo.  P.  Shelton,  an  attorney,  who  prepared  written 
opposition  to  the  motion  and  a  return  to  the  citation,  and  con- 
ducted the  proceedings  in  court  to  a  determination  successful 
to  the  special  administrator.  For  the  services  so  performed, 
Davis  j)aid  Shelton  $750,  which  is  admitted  to  be  reasonable 
compensation  for  the  services  rendered,  and  in  his  final  account 
the  special  administrator,  after  setting  forth  the  facts,  asked 
that  he  be  given  credit  for  the  amount  as  a  legal  charge  against 
the  funds  of  the  estate.  Upon  objection,  the  district  court  re- 
fused to  allow  the  credit.  Upon  what  theory  this  claim  was  dis- 
allowed we  are  unable  to  understand.  As  special  administrator 
it  was  the  duty  of  Davis  to  retain  possession  of  the  property 
belonging  to  this  estate,  until  an  executor  or  general  adminis- 
trator was  legally  appointed  and  duly  qualified.  The  district 
court  of  Deer  Lodge  county  had  no  jurisdiction  over  the  estate 
— ^the  deceased  being  a  resident  of  Silver  Bow  county  at  the 
time  of  her  death — and  the  order  appointing  Short  was  coram 
non  jiidice.  (Sec.  7383,  Rev.  Codes.)  Davis  could  not  law- 
fully surrender  possession  of  the  property  to  Short,  but  he  was 
required  by  virtue  of  his  office  to  resist  the  proceedings  and 
was  authorized  by  section  7474  to  do  so. 
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The  mental  attitude  of  Davis  toward  the  property  in  the 
estate  is  of  no  consequence.  He  discharged  a  duty  imposed 
upon  him  by  law  and  is  entitled  to  credit  for  the  reasonable 
expense  incident  thereto.  In  the  brief  of  counsel  for  objectors 
it  is  urged  that  Davis'  contest  of  the  Short  proceedings  was 
waged  by  him  as  a  residuary  legatee  under  the  spurious  will, 
but  the  record  does  not  sustain  this  contention  and  could  not. 
The  return  to  the  citation  discloses  that  Davis  appeared  as 
special  administrator  and  not  otherwise.  Indeed,  he  could  not 
have  defended  upon  any  other  ground.  As  residuary  legatee 
he  had  no  right  to  the  possession  of  the  property  and  no  prefer- 
ence right  to  appointment  as  special  administrator.  It  was  only 
in  his  capacity  as  special  administrator  that  he  could  be  heard 
to  insist  upon  his  right  of  possession  and  his  duty  to  retain 
such  possession. 

(c  and  d)  Three  thousand  nine  hundred  and  fifty  doUara  and 
twenty-three  cents  came  into  the  possession  of  the  special  admin- 
istrator by  virtue  of  ancillary  administration  had  in  England. 
No  third  party  disputed  the  title  of  the  estate  to  this  money,  and 
it  was  not  a  part  of  Mr.  Davis'  duty  to  raise  any  question  so 
long  as  he  does  not  claim  it  himself.  Prima  facie  the  money 
belonged  to  the  estate  and  the  court  properly  charged  it  to  the 
special  administrator. 

In  June,  1916,  the  special  administrator  delivered  to  the  gen- 
[12]  eral  administrator  the  property  of  the  estate  which  he 
admitted  belonged  to  it,  but  withheld  this  $3,950.23  pending  a 
decision  upon  this  hearing.  While  thus  retained,  this  sum  was 
subject  to  taxation  for  the  year  1917  and  $169.84  paid  out  of 
it  for  such  taxes.  The  special  administrator  now  insists  that 
he  should  be  credited  with  the  amount  of  the  taxes  and  required 
to  account  for  only  $3,780.39,  the  residue.  The  contention  is 
based  upon  the  assumption  that  the  property  was  subject  to 
taxation  and  that  the  estate  is  not  prejudiced  by  the  fact  that 
the  taxes  were  paid,  even  though  irregularly,  by  someone  other 
than  the  general  administrator.  As  an  abstract  proposition, 
this  conclusion  might  follow  if  the  premises  were  sound;  but  if 
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this  fund  had  heen  delivered  in  Jnne,  1916,  as  it  should  have 
been,  the  general  administrator  might  have  seenred  anthorily 
under  section  7652,  above,  to  invest  it  in  government  bonds  ex- 
empt from  taxation  or  in  other  interest-bearing  secorities  which 
wonld  have  produced  an  income  snfficient  to  pay  the  taxes,  at 
least  It  was  withheld  wrongfoUy,  and  the  burden  of  showing 
that  no  prejudice  resulted  to  the  estate  by  reason  thereof  was 
upon  the  special  administrator,  and  in  this  he  failed. 

(e)  Among  the  effects  of  Bachael  E.  Williams  at  the  time  of 
[13]  her  death  were  certain  articles  of  household  furniture 
of  the  value  of  $1,500.  The  special  administrator  took  posses- 
sion of  this  property  and  put  a  caretaker  in  charge  of  it  per- 
mitting him  to  use  the  furniture  as  consideration  for  his  services 
in  looking  after  it  The  court  found  that  by  reason  of  such 
use  the  value  of  the  furniture  had  depreciated  to  the  extent  of 
$500  and  charged  the  special  administrator  with  that  amount. 
As  heretofore  pointed  out,  it  was  the  duty  of  the  special  ad- 
ministrator to  preserve  this  furniture  for  the  general  adminis- 
trator. The  manner  in  which  it  should  be  preserved  is  left  to 
his  discretion,  and,  if  the  means  employed  were  effective  and 
the  expense  to  the  estate  not  excessive,  he  is  entitled  to  credit 
for  its  care.  It  was  of  no  consequence  to  the  estate  whether 
$500  in  cash  was  paid  for  the  care  of  this  property,  or  an  equal 
amount  expended  upon  it  through  its  use  by  the  caretaker. 
The  result  would  be  the  same.  The  special  administrator  of- 
fered evidence  to  show  that  by  the  means  which  he  employed 
the  estate  was  depleted  $400  less  than  it  would  have  been  had 
he  crated  the  furniture  and  stored  it  as  he  might  have  done. 
We  cannot  understand  the  theory  upon  which  an  expenditure 
of  approximately  $900  would  be  approved  and  an  expenditure 
of  $500  to  accomplish  the  same  end,  rejected.  In  charging  the 
special  administrator  with  this  item,  the  court  erred. 

(f )  The  court  taxed  all  the  costs  of  this  hearing  against  the 
[14]  special  administrator  personally.  Speaking  generally, 
costs  in  probate  proceedings  are  governed  by  section  7718,  Re- 
vised Codes,  which  provides  that  the  costs  may  be  taxed  against 
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any  party  to  the  proceeding  or  ordered  paid  from  the  funds  of 
the  estate  as  justice  may  require.  New  York  and  California 
each  has  a  similar  statute,  and  it  has  been  held — and  we  think 
rightly — ^that  the  controlling  consideration  in  every  instance  is : 
Did  the  party  against  whom  it  is  sought  to  have  the  costs  taxed 
act  in  good  faith  with  respect  to  the  particular  matter  which 
gave  rise  to  the  costs  t  {Noyes  v.  Aid  Society,  70  N.  Y.  484; 
Henry  v.  Superior  Court,  93  Cal.  569,  29  Pac.  230.) 

It  is  conceded  by  counsel  for  objectors  that  an  item  of  $30 
is  erroneously  included  in  the  cost  bill.  It  appears  that  the 
[15]  sum  of  $93.20  was  paid  to  witnesses  called  by  the  objec- 
tors to  testify  with  reference  to  their  claim  that  the  special 
administrator  should  be  made  to  pay  interest.  This  contention 
was  determined  in  his  favor,  and  certainly  it  cannot  be  said 
that  he  acted  in  bad  faith  in  refusing  to  account  for  interest 
which  he  was.  not  required  to  pay.  Justice  does  not  require 
him  to  pay  the  costs  of  defending  against  an  unjust  claim. 

The  cause  is  remanded  to  the  district  court,  with  directions 
to  modify  the  order  as  amended,  by  crediting  the  special  ad- 
ministrator with  $750  paid  Geo.  P.  Shelton  as  an  attorney  fee 
in  the  Short  proceedings,  by  eliminating  the  item  of  $500  for 
depreciation  of  furniture,  and  by  deducting  $123.20  from  the 
cost  bill,  and,  when  thus  modified,  the  order  will  stand  affirmed, 
but  the  special  administrator  will  be  entitled  to  deduct  from 
the  funds  of  the  estate  now  in  his  possession  one-half  of  his 
costs  of  these  appeals.  Except  as  herein  otherwise  directed, 
•^^ch  party  will  pay  his  own  costs  of  these  appeals. 

Modified. 

Mb.  Chief  Justice  Brantly  and  Mb.  Justice  Sanner 
concur. 
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EQUITABLE  LIFE  ASSURANCE  CO.  et  al..  Appellants, 
V.  HABT,  State  Tbeasubeb,  et  al.,  Respondents. 

(No.  4,176.) 
(Snbmitt^d  Maj  6, 1918.    Deeided  Jane  IS,  1918.) 

[173  Pac.  1062.] 

Taxation — License  Fees  —  Insurance  Corporations  —  Stat  u  tes 
and  StatiUory  Construction  —  Implied  Repeal  —  Defect  in 
Title — Classification — Discrimination — Double  Taxation — For- 
eign  and  Domestic  Corporations. 

Taxation — ^License  Fees — Insurance  Corporations — Statutes. 

1.  Held,  that,  the  purpose  of  Chapter  79,  Laws  of  1917,  being  the 
imposition  of  a  license  fee  of  one  per  cent  upon  the  net  income  of 
every  corporation  in  the  state  for  the  privilege  of  doing  businss  as 
such,  without  regard  to  the  character  of  the  business,  insurance  cor- 
porations were  intended  to  be  within  its  purview. 

Statutory  Construction — Unexpressed  Intention — Effect. 

2.  A  supposed  unexpressed  intention  of  the  legislature  in  enacting 
a  statute  cannot  override  the  clear  import  of  the  language  employed 
by  it. 

[As  to  judicial  inquiry  into  motives  prompting  enactment  of  legis- 
lative ordinance,  see  note  in  Ann.  Gas.  19 12 A,  716.] 

Taxation — License  Fees — Insurance  Corporations — Bepeal  of  Statute. 

3.  Held,  that  section  4017,  Revised  Codes,  requiring  insurance  cor- 
porations to  pay  certain  license  fees  before  commencing  to  do  busi- 
ness in  this  state,  was  not  impliedly  repealed,  nor  by  the  general 
repealing  clause  found  in  Chapter  79,  Laws  of  1917,  imposing  a  fur- 
ther license  fee  of  one  per  cent  upon  their  net  income. 

Same — Double  Taxation. 

4.  The  license  fee  required  of  insurance  corporations  by  section 
4017  and  that  exacted  by  Chapter  79,  Laws  of  1917,  held  not  to  con- 
stitute double  taxation,  the  impositions,  though  upon  the  same  per- 
sons, not  being  for  the  same  thing. 

Statutes — ^Repeal  by  Implication — General  and  Special  Acts. 

5.  An  Act  special  in  character,  followed  by  one  of  a  general  nature, 
is  not  to  be  considered  as  repealed  by  implication. 

Same — Defective  Title — What  is  not. 

6.  A  misplaced  quotation  mark  in  the  title  of  an  Act  in  referring 
to  a  statute  to  be  repealed  is  not  sufficient  to  render  the  Act  invalid 
On  the  ground  of  a  defective  title. 

License  Tax — Occupation — Classification. 

7.  Occupation  may  be  made  ground  for  license  tax  daaaiilcation, 
whether  as  to  the  amount  imposed,  or  as  between  subjection  to  or 
immunity  from  taxation. 

Same — Insurance  Corporations — Discrimination. 

8.  Chapter  79,  Laws  of  1917,  held  not  unconstitutional  because  of 
alleged  discrimination  between  corporations  whose  business  is  and 

On  the  question  of  validity  of  license  tax  on  foreign  insurance  com- 
pinies,  see  note  in  24  L.  B.  A.  299. 
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tliose  whose  business  is  not  wholly  within  this  state,  such  discrimina- 
tion being  necessary  to  attain  reasonable  equality  of  burdens  between 
the  two. 

Foreign  Corporations — Advantages  Over  Domestic  Corporations. 

9.  Foreign  corporations  cannot  complain  that  they  are  not  given 
advantages  over  those  created  by  authority  of  this  state. 

Appeal  from  District  Court,  Letuis  and  Clark  County;  B,  Lee 
Word,  Judge. 

Action  by  the  Equitable  Life  Assurance  Society  of  the 
United  States,  a  corporation,  and  others,  against  H.  L.  Hart, 
State  Treasurer,  and  B.  Q.  Poland,  State  Auditor.  Judgment 
for  defendants,  and  plaintiffs  appeal.    AfiBrmed. 

Messrs.  W<ilsh,  Nolan  &  ScaUon,  for  Appellants,  submitted  a 
brief ;  Mr.  C.  B.  Nolan  and  Mr.  E.  C.  Day,  of  Counsel,  argued 
the  cause  orally. 

While  it  is  true  that  repeals  by  implication  are  not  favored, 
nevertheless  where  the  Acts  are  irreconcilable  and  are  conflict- 
ing and  where  the  later  Act  revises  the  whole  subject  matter 
covered  by  former  legislation,  then  a  repeal  is  effected.  {Johb 
Y.  Meagher  County,  20  Mont.  424,  51  Pac.  1034;  State  ex  rel. 
Wynne  v.  Quinn,  40  Merit.  472,  107  Pac.  506.)  Where  two 
statutes  are  passed  by  the  same  legislature,  the  presumption 
against  repeal  is  strong;  still,  where  the  whole  purpose  of  the 
prior  law  is  covered  by  the  subsequent  Act,  the  latter  will  con- 
trol. {Proctor  V.  Cascade  County,  20  Mont.  315,  50  Pac.  1017.) 
A  statute  passed  subsequent  to  another  Act,  which  is  incom- 
patible with  its  provisions,  repeiJs  by  implication  the  parts  of 
the  first  Act  that  are  inconsistent  with  it.  {United  Stages  v. 
196  Buffalo  Bobes,  1  Mont.  489 ;  State  ex  rel,  Danaher  v.  MU- 
ler,  52  Mont.  562,  160  Pac.  513.) 

Double  taxation  is,  at  best,  odious.  There  is  no  proposition 
better  settled  than  that  double  taxation  is  not  favored,  and 
unless  it  is  clearly  evident  that  the  double  tax  is  intended, 
courts  v^ill  60  construe  laws  that  such  result  will  be  avoided. 
{Tennessee  v.  Whitworth,  117  U.  S.  129,  29  L.  Ed.  830,  6  Sup. 
Ct.  Rep.  645.)     **The  presumption  of  law    •    •    •    is  against 
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doable  taxation,  and  •  •  •  statutes  will  be  construed  to 
avoid  such  a  result  if  possible."  (Qray's  Limitations  of  Tax- 
ing Power,  678;  Burroughs  on  Taxation,  178;  People  ex  reh 
New  York  etc.  By,  v.  Roberts,  32  N.  Y.  App.  Div.  113 ;  People 
V.  Home  Life  Ins.  Co.,  92  N.  Y.  328 ;  Georgia  B.  cfe  B.  Co.  v. 
Wright,  125  Qa.  589,  54  S.  E.  52 ;  First  Nat.  Bank  v.  Douglas 
Couniy,  124  Wis.  15,  4  Ann.  Cas.  34,  102  N.  W.  315 ;  South- 
western Telegraph.  &  Telephone  Co.  v.  Meerscheidt  (Tex.  Civ.), 
65  S.  W.  381 ;  City  of  Chicago  v.  Collins,  175  111.  445,  67  Am. 
St.  Rep.  224,  49  L.  R.  A.  408,  51  N.  E.  907;  Bice  County 
Commrs.  v.  Citizens^  Nat.  Bank,  ^3  Minn.  280;  OambUl  v. 
Erdrich  Bros.,  143  Ala.  506,  39  South.  297.)  And  this  court 
in  the  case  of  Anaconda  Copper  Min,  Co.  v.  BavaUi  County, 
52  Mont.  422,  158  Pac.  682,  placed  the  seal  of  its  condemnation 
upon  such  a  practice,  giving  expression  to  the  fundamental 
principle  contended  for  when  it  said  that  it  was  the  policy  of 
the  law  that  there  should  not  be  double  taxation  of  property. 

Mr.  8.  C.  Ford,  Attorney  General,  and  Mr.  Frank  Woody, 
Assistant  Attorney  General,  for  Respondents,  submitted  a 
brief;  Mr.  Woody  argued  the  cause  orally. 

The  title  of  the  Act  in  question  and  its  provisions  clearly 
indicate  that  it  was  the  intention  of  the  legislature  to  impose 
a  license  fee,  under  the  last  paragraph  of  section  1  of  Article 
XII  of  the  Constitution,  upon  all  corporations  doing  busiuess 
in  the  state,  and  for  the  purpose  of  determining  the  amount  of 
such  license  fees  to  be  paid  by  such  corporations  the  legisla- 
ture divided  corporations  into  two  classes,  placing  in  the  first 
class  all  corporations  doing  business  wholly  within  this  state, 
and  in  the  second  class  all  corporations  doing  business  partly 
within  and  partly  without  this  state.  That  the  legislature  has 
the  power  to  so  classify  corporations  for  such  purpose  there 
can  be  no  question.  (State  ex  rel.  Sam  Toi  v.  French,  17  Mont. 
54,  30  L.  R.  A.  415,  41  Pac.  1078 ;  State  v.  Camp  Sing,  18  Mont. 
128,  56  Am.  St.  Rep.  551,  32  L.  R.  A.  635,  44  Pac.  516 ;  Quong 
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Wing  V.  Kirkendall,  39  Mont.  64,  101  Pac.  250;  State  v.  Mc- 
Kinney,  29  Mont.  375,  1  Ann.  Cas.  579,  74  Pac.  1095.) 

A  corporation  engaged  in  the  insurance  business  is  possessed 
of  and  exercises  two  franchises  or  privileges.  One,  the  primary 
franchise  of  the  right  to  exist  as  a  corporation,  and  to  enjoy- 
continued  corporate  existence,  and,  two,  the  secondary  fran- 
chise of  the  right  to  engage  in,  transact  and  carry  on  a  par- 
ticular business.  (Joyce  on  Franchises,  sec.  8.)  A  tax  or  fee 
imposed  in  the  shape  of  an  annual  charge  or  excise  upon  the 
right  or  privilege  to  exist  as  a  corporation  or  to  exercise  con- 
tinued corporate  existence  in  the  state  is  not  a  property  tax 
but  is  a  privilege  or  license  tax.  (Qray's  Limitations  of  Tax- 
ing Power,  pp.  40,  41,  sees.  53-55 ;  Cooley  on  Taxation,  2d  ed., 
p.  573 ;  Northwestern  Mut.  Life  Ins.  Co.  v.  LevHs  cfe  Clarke  Co.,  ^ 
28  Mont.  484,  98  Am.  St.  Rep.  572,  57  L.  R.  A.  97. 

The  precise  question  here  involved,  whether  the  provisions 
of  section  4017,  as  amended,  and  the  provisions  of  Chapter  79, 
Acts  1917,  will  result  in  the  payment  of  a  double  license  for 
the  same  privilege,  has  been  before  the  courts  in  many  cases. 
(See  State  v.  Berry,  52  N.  J.  L.  308,  19  Atl.  665;  LumbervUle 
Delaxoare  Bridge  Co.  v.  State  Board  of  Assessors,  55  N.  J.  L. 
529,  25  L..R.  A.  134,  26  Atl.  711;  Troy  Fertilizer  v.  State,  134 
Ala.  333,  32  South.  617 ;  Spira  v.  State,  146  Ala.  177,  41  South. 
465 ;  Southern  Ry.  Co.  v.  Greene,  160  Ala.  396,  49  South.  404 ; 
Cohb  V.  Commissioners  of  Durham  Co.,  122  N.  C.  307,  30  S.  E. 
338 ;  Kaiser  Land  &  Fruit  Co.  v.  CxMrry,  155  Cal.  638,  103  Pac. 
341.)  The  question  presented  to  the  supreme  court  of  Oregon,  in 
the  case  of  State  v.  Pacific  States  Td.  &  Tel.  Co.,  53  Or.  162,  '99 
Pac.  427,  is  almost  identical  with  the  one  here  presented  to  this 
court.  There  the  corporation  paid  the  license  fee  required  to 
be  paid  by  all  corporations,  and  having  refused  to  pay  the 
license  of  two  per  cent  on  its  gross  receipts,  required  by  a  later 
Act,  the  state  instituted  suit  to  recover  the  same.  The  court 
held  that  the  defendant  was  required  to  pay  both  licenses. 

The  contention  that  the  construction  which  the  state  is  con- 
tending for  is  inimical  to  the  fourteenth  amendment  to  the 
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Constitution  of  the  United  States  is  disposed  of  by  the  follow- 
ing decisions:  New  York  v.  Roberts,  171  U.  S.  658,  43  L.  Ed. 
323, 19  Sup.  Ct.  Rep.  58 ;  Home  Ins.  Co.  v.  New  York,  134  U.  S. 
594,  33  L.  Ed.  1025,  10  Sup.  Ct.  Rep.  593 ;  Honi  SUver  Min.  Co. 
V.  New  York,  143  U.  S.  305,  36  L.  Ed.  164, 12  Sup.  Ct.  Rep.  403 ; 
Moline  Plow  Co.  v.  WUkinson,  105  Mich.  57,  62  N.  W.  1119 ; 
Scottish  TJmon  Ins,  Co.  v.  Herriott,  109  Iowa,  606,  77  Am.  St. 
Rep.  548,  80  N.  W.  665;  State  v.  Hammond  Pack.  Co.,  110 
La.  180,  98  Am.  St.  Rep.  459,  34  South.  368 ;  Southern  By.  Co. 
V.  Greene,  160  Ala.  396,  49  South.  404;  ClarksdcHe  Ins.  Agency 
V.  Cole,  87  Miss.  637,  40  South.  228 ;  People  v.  EqvJitaUe  Trust 
Co.,  96  N.  Y.  387 ;  Pembina  Co.  v.  Pennsylvania,  125  U.  S.  181, 
31  L.  Ed.  650,  8  Sup.  Ct.  Rep.  737;  Travelers'  Ins.  Co.  v. 
Fricke,  94  Wis.  258,  68  N.  W.  958. 

MR.  JUSTICE  S ANNER  delivered  the  opinion  of  the  court. 

The  appellants,  foreign  insurance  corporations  doing  busi- 
ness in  this  and  other  states  of  the  Union,  have  been  held  by 
the  judgment  below  for  payments  in  the  form  of  license  fees 
under  Code,  section  4017  (as  amended  by  Chapter  63,  Laws 
of  1915)  and  also  under  Chapter  79,  Laws  of  1917.  This  ap- 
peal is  from  that  judgment,  the  appellants  contending  (A) 
that  Chapter  79,  Laws  of  1917,  does  not  apply  to  them  or  to 
insurance  corporations  in  their  situation;  (B)  that  if  it  does 
apply,  it  repeals  section  4017,  so  that  they  are  not  liable  to  pay- 
ment under  both  laws;  and  (C)  that  if  it  does  apply  and  does 
not  repeal  section  4017,  then  it  is  unconstitutional  and  void. 

(A)  Chapter  79,  Laws  of  1917,  provides: 

**  Section  1.  Every  corporation  except  as  hereinafter  pro- 
vided •  •  •  and  engaged  in  business  in  the  state  of  Mon- 
tana, •  •  •  shall  annually  pay  for  the  exclusive  use  and 
benefit  of  the  state  of  Montana  a  license  fee  for  carrying  on  its 
business  in  the  state  of  Montana  of  one  per  centum  upon  the 
total  net  income  received  by  such  corporation  in  the  preceding 
fiscal  year  from  all  sources  within  the  state  of  Montana,  •  •  • 
provided,  however,  that  in  the  case  of  a  corporation  engaged 
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in  interstate  commerce  the  license  fee  shall  be  based  upon  the 
net  earnings  of  said  corporation  derived  from  its  intrastate 
business  in  the  state  of  Montana  only.  There  shall  not  be 
taxed  under  this  title  any  income  received  by  any  [here  follow 
sixteen  exceptions,  fifteen  embracing  corporations  of  a  federal 
or  of  a  mutual,  eleemosynary  or  other  nonprofit  earning  char- 
acter, and  the  sixteenth  as  follows]  corporation  engaged  in 
the  business  of  brewing  or  manufacturing  malt  liquors  or  dis- 
tilling, manufacturing  or  rectifying  spirituous  liquors  which 
pay  a  license  under  the  provisions  of  sections  2770  and  2771  of 
the  Revised  Codes.    •    •    • 

''Sec.  2.  In  the  case  of  a  corporation  engaged  in  business 
whoDy  within  the  state  of  Montana,  such  net  income  shall  be 
ascertained  by  deducting  from  the  gross  amount  of  its  income 
received  within  the  year  from  all  sources — First,  all  the  ordi- 
nary and  necessary  expenses;  •  •  •  second,  all  losses 
actually  sustained  and  charged  off  within  the  year  and  not  com- 
pensated by  insurance  or  otherwise;  •  •  •  third,  the 
amount  of  interest  paid  within  the  year  on  its  indebtedness; 
•  •  •  fourth,  taxes  and  license  fees  paid  within  the  year 
imposed  by  authority  of  the  United  States  or  its  territories  or 
possessions,  or  any  foreign  country,  or  under  the  authority  of 
this  state  or  any  county,  school  district  or  municipality  or  other 
taxing  subdivision  of  this  state,  not  including  those  assessed 
against  local  benefits;  fifth,  •  •  •  an  arbitrary  deduction 
of    •    •    •    $10,000. 

**Sec.  3.  In  the  case  of  a  corporation  engaged  partly  in  busi- 
ness within  the  state  of  Montana  and  partly  within  any  other 
state  or  territory  of  the  United  States  or  any  foreign  country, 
the  net  income  shall  be  ascertained  by  deducting  from  the  gross 
amount  of  its  income  received  within  the  year  from  all  sources 
within  the  state  of  Montana,  other  than  the  income  derived 
from  interstate  commerce :  First,  all  the  ordinary  and  necessary 
expenses ;  •  *  •  second,  all  losses  actually  sustained  within 
the  year;  •  •  •  third,  the  amount  of  interest  paid  within 
the  year   on  its  indebtedness  j    •    •    •    fourth,   taxes  paid 
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within  the  year  imposed  by  the  state  of  Montana  or  by  any 
county,  school  district  or  municipality  or  other  taxing  subdi- 
vision of  the  state  of  Montana,  not  including  those  assessed 
against  local  benefits;  fifth,  •  •  •  an  •  •  •  arbitrary 
deduction  of    •    •    •    $10,000.    •    •    • 

"Sec.  10.  That  section  2773  of  the  Revised  Codes  •  •  • 
and  sections  2774  and  2777  of  the  Revised  Codes  •  •  • 
and  all  Acts  and  parts  of  Acts  in  conflict  with  this  Act  are 
hereby  repealed." 

It  will  be  observed  that  nothing  in  the  language  or  subject 
[1]  matter  of  this  statute  justifies  the  view  that  insurance 
corporations  are  to  be  excluded  from  its  operation,  and  that 
they  are  not  to  be  seems  clearer  still  from  what  counsel  tell 
us  in  the  history  of  the  Act.  They  say:  **When  the  legislative 
assembly  met  in  January,  1917,  the  executive  department  found 
itself  confronted,  by  reason  of  the  growth  of  the  state,  with 
a  necessity  for  a  large  expenditure  which  could  not  be  met  by 
taxation  in  the  method  prescribed  by  the  Constitution  and  stat- 
utes relating  to  taxation  of  property  under  the  taxing  power 
of  the  state.  The  subject  was  referred  to  by  the  governor  in 
his  message  to  the  legislature.  The  legislature,  after  several 
plans  had  been  introduced  in  which  it  was  sought  to  impose  the 
additional  burden  of  taxation  upon  certain  selected  corpora- 
tions or  lines  of  business,  appointed  a  joint  committee  composed 
of  three  from  the  senate  and  five  from  the  house,  to  devise 
ways  and  means  for  meeting  the  emergency.  This  committee 
selected  two  attorneys  to  advise  it  as  to  the  power  of  the  legis- 
lature, viz.,  Mr.  H.  G.  Mclntire  by  the  senate,  and  Mr.  E.  C. 
Day,  one  of  the  attorneys  on  this  brief,  for  the  house.  Sessions 
of  the  committee  were  held  and  the  subject  discussed  in  all  its 
phases,  when  the  attorneys  recommended  to  the  joint  com- 
mittee the  adoption  of  the  principle  of  a  license  or  excise  tax 
as  that  power  of  the  state  and  of  the  United  States  had  been 
outlined  by  the  supreme  court  of  the  United  States  in  the  case 
of  Flint  V.  Stoiie  Tracy  Co.,  220  U.  S.  107,  Ann.  Cas.  1912B, 
1312,  55  L.  Ed.  389,  31  Sup.  Ct.  Rep.  342,  which  involved 
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the  discussion  of  the  corporate  franchise  tax  in  the  Tariff  Act 
of  1909.  The  committee  accepted  the  recommendation,  and  the 
Act  of  1917  was  drafted  from  the  Tariff  Act  of  1909." 

If  this  be  correct,  and  a  comparison  shows  that  the  language 
of  the  Tariff  Act  was  followed  almost  verbaiim,  then  the  fol- 
lowing interpretation  placed  upon  this  language  in  Flint  v. 
Stone  Tracy  Co,,  supra,  is  very  helpful:  ** Within  the  category 
of  indirect  taxation,  as  we  shall  have  further  occasion  to  show, 
is  embraced  a  tax  upon  business  done  in  a  corporate  capacity, 
which  is  the  subject  matter  of  the  tax  imposed  in  the  Act  under 
consideration.  *  *  *  In  the  present  case  the  tax  is  not 
payable  unless  there  be  a  carrying  on  or  doing  of  business  in 
the  designated  capacity,  and  this  is  made  the  occasion  for  the 
tax,  measured  by  the  standard  prescribed.  •  *  *  The  tax 
under  consideration,  as  we  have  construed  the  statute,  may  be 
described  as  an  excise  upon  the  particular  privilege  of  doing 
business  in  a  corporate  capacity,  i.  e.,  with  the  advantages 
which  arise  from  corporate  or  qttasi  corporate  organization. 
•  •  •  The  thing  taxed  is  not  the  mere  dealing  in  merchan- 
disc,  in  which  the  actual  transactions  may  be  the  same,  whether 
conducted  by  individuals  or  corporations,-  but  the  tax  is  laid 
upon  the  privileges  which  exist  in  conducting  business  with 
the  advantages  which  inhere  in  the  corporate  capacity  of  those 
taxed,  and  which  are  not  enjoyed  by  private  firms  or  individ- 
uals. These  advantages  are  obvious,  and  have  led  to  the  forma- 
tion of  such  companies  in  nearly  all  branches  of  trade.  The 
continuity  of  the  business,  without  interruption  by  death  or 
dissolution ;  the  transfer  of  property  interests  by  the  disposition 
of  shares  of  stock;  the  advantages  of  business  controlled  and 
managed  by  corporate  directors;  the  general  absence  of  in- 
dividual liability — these  and  other  things  inhere  in  the  ad- 
vantages of  business  thus  conducted,  which  do  not  exist  when 
the  same  business  is  conducted  by  private  individuals  or  part- 
nerships. It  is  this  distinctive  privilege  which  is  the  subject 
of  taxation,  not  the  mere  buying  or    •    •    •    handling  of 
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goods  which  may  be  the  same,  whether  done  by  corporationB  or 
individuals." 

Thus  the  conviction  obtains  that,  the  purpose  of  our  Chapter 
79,  Laws  of  1917,  being  the  imposition  of  an  excise  upon  the 
corporation  for  the  privilege  of  doing  business  as  such,  and 
without  regard  to  the  character  of  the  business,  insurance  cor- 
porations were  intended  to  foe  within  its  purview. 

Our  attention  is  called  to  the  facts  that  the  corporations  ex- 
cepted from  the  provisions  of  the  Act  in  section  1,  subsection 
16,  and  those  whose  ''rate  of  liceuse  was  to  be  changed  hy  the 
new  law  as  set  forth  in  section  10"  are  to  be  found  in  the 
Chapter  of  the  Political  Code  relating  to  the  classification  of 
licenses.  "The  reason  for  this,"  it  is  said,  **is  that  the  com- 
mittee was  dealing  with  the  exercise  of  the  licensing  power  of 
the  state,  and  the  fact  that  the  legislature  had  exercised  such 
power  with  reference  to  insurance  companies  •  •  •  was 
overlooked."  The  facts  are  as  stated,  and  the  explanation  sug- 
gested may  be  correct;  but  neither  the  facts  nor  the  explanation 
suffice  to  show  a  legislative  intent  to  except  insurance  corpora- 
tions from  the  Act.  Such  an  intent  could  be  asserted  only 
on  the  assumption  that  the  legislature  was  pursuing  a  general 
plan  to  exclude  all  corporations  subject  to  license  under  the 
Chapter  referred  to.  That  this  is  not  true  is  clear,  for,  though 
brewers  licensed  by  section  2770  are  excepted,  and  though  the 
provisions  (sections  2773,  2774,  2777)  licensing  telephone,  tele- 
graph, electric  light,  gas,  water  and  express  companies,  common 
carriers  and  street  railways  are  repealed,  the  pursuit  of  other 
lines  of  business  equally  open  to  corporations  and  licensed  by 
the  same  Chapter — such  as  retail  liquor  dealers,  theater  pro- 
prietors, imitation  butter  merchants,  tobacconists,  venders  of 
implements,  contracting  builders,  maltsters,  etc.  (Rev.  Codes, 
sees.  2758,  2759,  2763,  2766,  2778,  2779)— stands  unrelieved  by 
any  provision  of  Chapter  79,  Laws  of  1917.  Again,  if  the 
facts  referred  to  could  be  said  to  indicate  a  general  plan  to 
except  corporations  subjected  to  license  under  prior  laws,  the 
omission  from  such  a  plan  so  obviously  within  its  8coi>e  as  in- 
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snrance  companies,  to  say  nothing  of  the  other  occupations 
jnst  mentioned,  would  spell  a  purpose,  under  the  familiar  rule 
expressio  unius,  to  omit  that  case  from  the  operation  of  the 
plan.  iSpira  v.  State,  146  Ala.  177,  41  South.  465.)  As  to 
[2]  the  explanation  suggested,  it  is  unavailing,  because  it  can- 
not be  verified,  because  a  supposed  unexpressed  intention  can- 
not override  the  clear  import  of  the  language  employed,  and 
because  reasons  sufficient  may  have  appealed  to  the  legislature 
to  preserve  the  distinction  between  bodies  corporate  with  their 
privileges  and  bodies  not  corporate,  engaged  in  insurance  and 
the  other  occupations  above  mentioned,  while  ignoring  it  in  the 
case  of  brewers  and  public  utilities. 

(B)  The  proposition  that,  if  Chapter  79,  Laws  of  1917,  ap- 
[3]  plies  to  insurance  corporations,  it  repeals  section  4017  in- 
volves considerations  of  (a)  the  general  repealing  clause  con- 
tained in  the  Act  first  mentioned;  (b)  the  abhorrence  of  the 
law  for  double  taxation;  and  (c)  the  doctrine  of  implied 
repeal.  Section  4017  provides:  **A11  insurance  corporations, 
associations  and  societies  as  hereinbefore  specified  in  the  preced- 
ing section,  before  commencing  to  do  business  in  the  state  of 
Montana,  shall  be  required  to  secure  a  license,  authorizing  tliem 
to  transact  business  of  insurance  corporations,  associations  or 
societies,  and  shall  pay  to  the  state  auditor  for  such  license  the 
following  fees:  For  a  license  to  collect  in  any  one  year  pre- 
miums amounting  to  the  sum  of  five  thousand  dollars  or  less, 
one  hundred  and  twenty-five  dollars.  For  a  license  to  cgllect 
in  any  one  year  premiums  over  the  sum  of  five  thousand  dol- 
lars, the  sum  of  twenty  dollars  for  each  and  every  one  thou- 
sand dollars  to  be  so  collected.  •  •  *  "  The  history  of 
this  and  cognate  statutes  up  to  1903  will  be  found  reviewed  in 
Northwestern  Mutual  Life  Ins.  Co.  v.  Levns  &  Clarice  County, 
28  Mont.  484,  98  Am.  St.  Rep.  572,  72  Pac.  982.  From  this 
decision  and  subsequent  legislation  it  will  be  gathered  that 
the  legislature  did  not  always  deem  the  license  fee  exacted  by 
section  4017  entirely  adequate,  for  up  to  1911,  section  4073, 
Revised  Codes,  also  existed,  imposing  an  additional  tax  on  in- 
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surance  companies  based  upon  the  excess  of  premiums  col- 
lected over  losses  paid.  By  the  Act  approved  March  2,  1911 
(12th  Sess.  Laws,  p.  131),  Code  section  4073  was  repealed, 
leaving  the  companies  for  the  time  being  under  the  sole  burden 
imposed  by  section  4017 ;  but  in  the  case  just  cited  the  essential 
distinction  between  the  two  enactments  was  clearly  pointed  out. 
(a)  In  the  light  of  this  decision  we  are  enabled  to  say  that 
section  4017  and  Chapter  79,  Laws  of  1917,  are  not  coterminous, 
either  in  language  or  purpose.  The  range  of  the  former  is 
over  all  insurance  companies,  whether  corporate  or  not,  and  it 
is  confined  to  them ;  the  range  of  the  latter  is  over  all  corpora- 
tions save  those  excepted,  without  regard  to  the  business  pur- 
sued, and  it  does  not  apply  to  unincorporated  concerns.  One 
is  unconditional,  requiring  no  net  income,  imposing  a  license 
to  carry  on  a  particular  business  subject  to  control  by  a  specific 
department  of  the  state,  and  fifty  per  cent  of  all  licenses  col- 
lected from  fire  insurance  companies  under  it  must  be  paid  to 
the  treasuries  of  cities  for  the  benefit  of  the  firemen's  disa- 
bility fund  (Laws  1915,  Chap.  49) ;  the  other  is  conditional, 
requires  a  net  income,  imposes  an  excise  upon  the  valuable 
privilege  of  doing  business  as  a  corporation  measured  by  that 
income,  and  its  principal  purpose  is  the  raising  of  revenue  for 
the  exclusive  use  of  the  state.  There  is  therefore  no  manifest 
conflict  between  the  two  enactments ;  if  they  touch  at  any  point, 
it  is  not  in  a  way  to  interfere  with  the  operation  of  either; 
hence  the  general  repealing  clause  cannot  be  successfully 
invoked. 

r(b)  This  is  not  a  case  of  double  taxation  in  any  proper  ac- 
[4]  ceptance  of  that  term.  We  are  ready  to  concede  that  an 
intention  to  impose  double  license  burdens  is  not  to  be  pre- 
sumed, although  no  provision  of  the  Constitution  may  inhibit 
them.  This,  however,  refers  to  impositions  upon  the  same  per- 
son for  the  same  thing;  and  the  only  warrant  for  the  asser- 
tion that  such  is  the  effect  of  Chapter  79,  Laws  of  1917,  in  con- 
nection with  Code  section  4017,  is  in  the  fact  that  both  are  called 
licenses;  and,  where  the  insurance  company  is  a  corporation, 
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both  may  be  exacted.-^But  they  are  not  for  the  same  thing. 
Beverting  again  to  the  Tari£F  Act  of  1909,  from  which  it  is  said 
that  Chapter  79  was  taken,  it  may  be  noted  that  by  other  fed- 
eral statutes  brewers,  rectifiers  and  dealers  in  tobacco  were  re- 
quired to  pay  license  fees  for  engaging  m  those  pursuits,  yet 
it  never  was,  nor  in  the  light  of  Flint  v.  Stone  Tracy  Co.  could 
be,  contended  that  a  corporation  thus  engaged  was  relieved  of 
either  the  license  or  the  excise.  Are  we  to  suppose  that  in 
virtue  of  Chapter  79,  Laws  of  1917,  the  provisions  of  the  Code 
(sections  2758,  2759,  2763,  2766,  2778,  2779)  imposing  an  occu- 
pation license  upon  retail  liquor  dealers,  theater  proprietors, 
imitation  butter  merchants,  tobacconists,  venders  of  implements, 
contracting  builders,  maltsters,  etc,  are  repealed  where  the 
agency  is  corporate  and  in  force  where  it  is  not?  On  what 
basis  of  equality  could  an  unincorporated  malting  concern  be 
required  to  pay  an  occupation  license  while  its  incorporated 
rival  is  exempt!  The  question  is  a  fair  one,  because  the  fact 
that  the  corporation  may,  but  need  not,  be  taxed  as  such  is 
wholly  beside  the  matter  of  occupation  wherein  the  two  are  on 
a  level.  Indeed,  it  would  be  as  difficult  to  show,  and  would 
exhibit  a  strange  confusion  of  ideas  to  attempt  the  task,  why 
a  corporation  taxable  as  such  should  be  relieved  of  its  occupa- 
tion charge,  as  that  an  unincorporated  concern,  pursuing  a 
licensed  occupation,  but  not  enjoying  any  of  the  privileges  or 
immunities  of  corporate  capacity,  should  pay  a  corporate  ex- 
cise. The  things  are  separate  and  distinct;  if  a  concern  pre- 
sents either,  it  is  subject  to  pay  accordingly,  and  if  it  presents 
both,  it  must  pay  for  both.  (See  Northwestern  etc.  Ins.  Co. 
V.  Lewis  cfe  Clark  County,  supra.) 

(c)  As  there  is  not  any  conflict  or  crossing  of  purposes  be- 
tween the  two  statutes,  the  above  considerations  dispose  of  the 
[5]  contention  for  an  implied  repeal  as  well  as  of  the  sug- 
gestion following  Sutherland  (Statutory  Construction,  sec.  158) 
that:  "Unless  there  is  plain  indication  of  an  intent  that  the 
general  Act  shall  repeal  the  special,  the  latter  will  continue  to 
have  effect  and  the  general  words  with  which  it  conflicts  will 
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be  restrained  and  modified  accordingly."  We  may  add  that  if 
section  4017  be  viewed  as  special  in  character,  while  Chapter 
79,  Laws  of  1917,  is  looked  upon  as  of  a  general  nature — ^which 
distinction  we  do  not  clearly  see — then  the  rule  is  that  the 
former  is  not  to  be  considered  as  repealed  by  implication. 
(36  Cyc.  1087.) 

(C)  It  is  argued,  however,  that  if  Chapter  79,  Laws  of  1917, 
does  apply  and  does  not  repeal  section  4017  then  it  is  invalid, 
because  its  title  is  defective,  because  it  violates  the  state  Con- 
stitution (sec.  27,  Art.  Ill;  sec.  26,  Art.  V),  and  because  it 
is  inimical  to  the  Fourteenth  Amendment  to  the  federal 
Constitution. 

The  title  is  not  open  to  any  objection.  It  is  comprehensive 
[6]  and  not  misleading ;  it  states  the  purpose  of  the  Act  with 
precision,  and  the  only  thing  the  matter  with  its  reference  to 
the  statutes  to  be  repealed  is  a  misplaced  quotation  mark ;  this 
is  not  enough  to  bring  it  within  the  case  of  State  v.  MitcheU, 
17  Mont.  67,  42  Pac.  100,  cited  to  condemn  it. 

The  constitutional  objections  are  twofold,  viz.,  that  no  basis 
exists  for  the  distinction  whereby  insurance  corporations  are 
required  to  pay  a  double  license  while  other  corporations  cov- 
ered by  the  Act  are  not,  and  that  the  discrimination  between 
corporations  engaged  in  business  wholly  within  this  state  and 
those  engaged  in  business  partly  within  and  partly  without  the 
state  is  indefensible. 

Assuming,  for  argument's  sake,  that  insurance  corporations 
are  required  to  pay  a  double  license,  while  other  corporations 
[7]  covered  by  the  Act  are  not,  the  objection,  if  valid,  would 
go  to  the  statute  making  the  distinction,  which  in  this  instance 
^would  be  4017,  not  Chapter  79,  Laws  of  1917,  and  the  same 
complaint  would  be  open  to  corporations  engaged  in  malting, 
running  a  theater,  construction,  etc.  The  objection,  however, 
is  not  valid.  As  between  insurance  corporations  and  other  cor- 
porations covered  by  the  Act,  there  is  no  distinction  in  virtue 
of  the  Act;  the  distinction  arises  under  authority  of  section 
4017,  out  of  the  occupation  pursued^  and  occupation  has  al- 
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ways  famished  ground  for  license  classification,  whether  aa  to 
the  amount  imposed  or  as  between  subjection  to  and  immunity 
from  imposition.  {State  v.  Hammond  Packing  Co.,  45  Mont. 
343,  123  Pac.  407.) 

Prom  the  portions  of  sections  2  and  3  of  the  Act  above 
[8]  quoted,  it  will  be  gathered  tbat  a  distinction  is  made  be- 
tween corporations  whose  business  is  and  those  whose  business 
is  not  wholly  within  this  state,  in  that  the  formed  are  and  the 
latter  are  not  authorized  in  ascertaining  net  income  to  deduct 
taxes  and  license  fees  imposed  by  authority  of  the  United 
States  or  any  foreign  country.  At  first  blush  this  seems  an  in- 
vidious and  baseless  discrimination,  but  upon  more  careful 
scrutiny  we  can  see  that  the  discrimination  was  not  only  just, 
but  necessary,  if  anything  like  an  equality  of  burdens  was  to 
be  attained.  A  corporation  whose  business  is  wholly  within 
this  state  presents  a  case  where  the  basis  of  every  public  de- 
mand, state,  national  or  foreign,  is  here;  that  business  consti- 
tutes its  only  resource  available  to  answer  such  demands,  and  a 
balance  struck  between  that  business  and  those  demands  in 
connection  with  the  other  deductions  allowed  is  a  true  measure 
of  its  net  income.  Essentially  different  is  the  situation  pre- 
sented by  a  corporation  of  the  other  class ;  its  business  may  be 
partly  local,  partly  interstate,  partly  within  some  other  state, 
and  it  would  be  very  remarkable  adjustment  of  burdens  which 
should  shift  to  the  business  done  within  this  state,  and  thus 
relieve  aU  its  other  business,  the  load  created  by  authority  with- 
out the  state  and  properly  chargeable  to  its  interstate  business, 
or,  as  the  case  may  be,  to  its  business  conducted  wholly  within 
another  state ;  for  such  a  corporation  a  true  measure  of  its  net 
income  taxable  by  this  state  is,  as  the  statute  has  it,  the  dif- 
ference between  its  business  here  and  the  burdens  here  imposed 
in  connection  with  the  other  deductions  allowed,  leaving  to  its 
business  elsewhere  the  burdens  imposed  by  authority  elsewhere. 
This  arrangement  leaves  the  two  classes  upon  a  substantial 
equality ;  any  other  would  give  to  the  corporation  whose  business 
is    not    wholly    within,   this    state    a    considerable    advantage. 
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[9]  Foreign  corporations,  assuming  the  apparent  distinction 
here  involved  to  be  as  between  them  and  domestic  corporations, 
which  it  is  not,  cannot  complain  that  they  are  not  given  ad- 
vantages over  those  created  by  authority  of  the  state.  {South- 
em  By.  Co.  V.  Oreene,  216  U.  S.  400,  54  L.  Ed.  536,  17  Ann. 
Cas.  1247,  30  Sup.  Ct.  Rep.  287.) 

We  think  the  statute  is  squarely  within  all  the  rules  touching 
reasonable  classification  for  the  purpose  of  responding  to  public 
charges. 

The  judgment  is  therefore  affirmed. 

^Affirmed. 

Mb.  Chief  Justice  Bbantlt  and  Mr.  Justice  H014LOWAT 
concur. 

Behearing  denied  July  11,  1918. 


TRUMPER  BT  AL.,   Respondents,   v.   SCHOOL  DISTRICT 

No.  55,  ET  Aii.,  Appellants. 

(No.    4,209.) 
(Submitted  June  13,  1918.    Decided  June  20,  1918.)  w 

[173  Pac.  946.] 

Public  Schools — Teachers'  Pensions — Statutes — Constitution. 

Teachers'  Pensions — Statute — ^Constitutionality. 

1.  Held,  that  Chapter  95,  Laws  of  1916,  providing  for  teachers' 
pensions,  is  not  invalid  as  in  contravention  of  sections  3  and  23 
of  Article  III;  section  26,  Article  V,  and  section  11,  Article  XII, 
of  the  state  Constitution,  nor  as  offending  against  the  clauses  of 
the  federal  Constitution  prohibiting  the  taking  of  property  with- 
out due  process  of  law  and  denying  the  equal  protection  of  the 
laws  (Fifth  and  Fourteenth  Amendments,  U.  S.  Const.) 

Statutes— ''Special,"  "Private"  and  "Local"  Acts. 

2.  A  "special"  or  "private"  Act  is  one  operating  only  on  particu- 
lar persons  and  private  concerns;  a  "local"  Act  is  one  applicable 
only  to  a  particular  part  of  the  legislative  jurisdiction. 

[As  to  what  are  local  or  private  Acts,  see  notes  in  23  Am.  Dee. 
543;  1  Am.  St.  Sep.  903.] 

For  authorities  discussing  the  question  of  constitutionality  of  teach- 
ers' pension  law,  see  note  in  L.  R.  A.  1918A,  526. 
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Teachers'  Pensioiis — ^Validity — ^Legislative  Questions. 

3.  With  economic  defects  and  objections  having  to  do  with  mat- 
ters of  detail  in  the  scheme  of  teachers'  pensions  provided  by 
Chapter  95,  Laws  of  1915,  courts  are  not  concerned,  such  considera- 
tions being  for  the  legislature. 

Appeal  from  District  Court,  Musselshell  County;  A.  C. 
Spencer,  JudgB. 

AonoN  by  May  Trumper,  Superintendent  of  Public  Instruc- 
tion, and  others,  constituting  the  Public  School  Teachers'  Re- 
tirement Salary  Fund  Board,  against  School  District  No.  55  of 
Musselshell  County,  Montana,  and  0.  R.  McVay,  Clerk.  Judg- 
ment for  plaintiffs,  and  defendants  appeal.    Affirmed. 

Mr.  W,  M.  Mercer,  for  Appellants,  submitted  a  brief. 

Citing:  State  v.  Rogers,  87  Minn.  130,  58  L.  R.  A.  663,  91 
N.  W.  430;  Hibhard  v.  State,  65  Ohio  St.  574,  58  L.  R.  A.  654, 
64  N.  E.  109 ;  35  Cyc.  1108 ;  People  v.  Baynes,  198  N.  Y.  539,  92 
N.  E.  1097 ;  15  Cyc.  578 ;  BiUings  Sugar  Co.  v.  Fish,  40  Mont. 
256,  20  Ann.  Cas.  264,  26  L.  R.  A.  (n.  s.)  973,  106  Pac.  565; 
Cunningham  v.  Northwestern  Imp.  Co.,  44  Mont.  180,  203,  119 
Pac.  554,  1  N.  C.  C.  A.  720;  Colvill  v.  Fox,  51  Mont.  72,  79,  149 
Pac.  496;  State  v.  Policemen's  Pension  Fund,  121  Wis.  44,  98 
N.  W.  954;  12  C.  J.  1020  j  People  v.  Coler,  173  N.  Y.  103,  65 
N.  E.  956. 

Mr.  S.  C.  Ford,  Attorney  General,  and  Mr.  B.  L.  Mitchell, 
Assistant  Attorney  General,  for  Respondents. 

MR.  JUSTICE  SANNER  delivered  the  opinion  of  the  court. 

This  appeal  assails  the  validity  of  Chapter  95,  Session  Laws 
of  1915 — particularly  sections  1,  4,  5,  13,  14,  15,  16,  17  and  18 
— known  as  the  ** Teachers'  Pension  Law,''  held  by  the  judg- 
ment below  to  be  valid  and  enforceable.  In  substance,  these 
provisions  are:  Section  1,  creating  the  public  school  teachers' 
retirement  salary  fund  and  the  public  school  teachers'  per- 
manent fund,  the  latter  made. up  of  '^contributions  made  by 
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teachers  as  hereinafter  provided,"  income  and  interest,  dona- 
tions, legacies,  gifts  or  bequests  and  ''appropriations  made  by 
the  state  legislature  from  time  to  time  to  carry  into  effect  the 
purposes  of  this  Act."  Section  2.  The  retirement  salary  fund 
bhall  be  made  up  of  moneys  transferred  from  the  permanent 
fund.  •  Section  4.  **  There  shall  be  deducted  from  the  salary  of 
every  teacher,"  subject  to  the  provisions  of  the  Act,  one  dollar 
from  each  month's  compensation,  to  be  placed  in  said  per- 
manent fund.  Section  5.  *'No  person  shall  be  eligible  to  re- 
ceive the  benefits  of  this  Act  who  shall  not  have  paid  •  •  • 
an  amount  equal  to  twelve  dollars  for  each  year  of  service,  up  to 
and  including  twenty-five  years."  Section  13.  Every  teacher  of 
twenty-five  years'  service,  the  last  ten  of  which  shall  be  in  this 
state,  is  entitled  to  retirement  and  to  receive  during  life  an  an- 
nual retirement  salary  of  $600,  in  quarterly  installments.  Sec- 
tion 14.  Any  teacher  who  shall  have  served  as  such  or  as  a  school 
officer  for  fifteen  years,  and  who  by  infirmity  shall  become  in- 
capacitated, may  be  retired  or  may  by  proper  authority  be  com- 
pelled to  retire  and  shall  receive  an  annual  retirement  salary  in 
proportion  to  length  of  service.  Section  15.  The  authorities 
shall  determine  what  constitutes  a  school  year.  Section  16.  The 
Act  is  binding  on  such  teachers  employed  in  the  public  schools 
of  this  state  at  the  time  of  the  approval  of  the  Act,  as  shall  on 
or  before  January  1,  1916,  signify  their  agreement  accordingly, 
and  (section  17)  upon  all  teachers  elected  or  appointed  after 
the  approval  of  the  Act.  Section  18.  If  any  retired  teacher 
shall  be  re-employed  in  the  schools,  the  retirement  salary  shall 
be  suspended  during  such  period  of  re-employment,  and  any 
teacher  retired  for  disability  or  on  less  than  twenty-five  years 
of  service  who  returns  to  service  and  later  qualifies  for  retire- 
ment, the  retirement  salary  on  such  second  retirement  shall  be 
reduced  so  as  to  cover  the  amounts  paid  on  the  first  retirement. 
The  objections  urged  to  this  legislation,  so  far  as  they  are 
[1]  cognizable  by  this  court,  are  constitutional  in  character. 
They  are  not  very  clearly  stated,  but  from  the  argument  of  the 
appellants'  brief  we  infer  the  contentions  to  be  that  it  violates 
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the  state  Constitution  (sees.  3  and  27,  Art.  Ill;  see.  26,  Art.  V, 
and  sec.  11,  Art.  XII)  as  well  as  the  Fifth  and  Fourteenth 
Amendments  to  the  national  Constitution.  In  substance,  the 
provisions  thus  invoked  are:  The  declaration  that  all  persons 
possess  the  inalienable  right  of  acquiring,  possessing  and  pro- 
tecting property;  the  guaranties  that  no  person  shall  be  de- 
prived of  life,  liberty  or  property  without  due  process  of ( law, 
or  be  denied  the  equal  protection  of  the  laws;  the  prohibition 
against  the  passage  of  local  or  special  laws  for  the  management 
of  the  common  schools;  the  requirement  that  taxes  shall  be 
uniform  and  laid  by  general  laws  for  public  purposes.  The 
most  cursory  examination  of  the  statute  thus  assailed  will  dis- 
close that  the  constitutional  propositions  insisted  upon  are  in- 
applicable. 

There  is  no  question  of  taxation  involved.  The  legal  relation 
of  the  state  through  its  several  boards  of  school  trustees  with 
the  teachers  employed  by  it  is  one  of  contract.  It  has  the  right 
to  say  upon  what  terms  it  will  hire  or  authorize  the  hiring  of 
persons  to  teach  in  its  schools.  It  may,  if  it  sees  fit  to  do  so, 
discriminate  in  the  terms  of  its  contracts  upon  any  basis  it 
chooses  to  adopt  or  upon  no  basis  at  all.  Here  it  has  said  to  all 
teachers  employed  after  the  approval  of  the  Act:  **Your  con- 
tract shall  have  read  into  it  the  provisions  of  this  Act;  the 
salary  you  receive  shall  in  all  cases  be  one  dollar  per  month  less 
than  the  amount  expressed  in  your  contract,  that  dollar  to  go 
into  the  teachers'  pension  fund  for  your  benefit  when  you  be- 
come entitled  to  it;  you  may  engage  or  not  upon  these  terms, 
just  as  you  like."  When  the  teacher  engages,  it  is  an  acceptance 
of  the  terms,  and  all  discussion  based  upon  the  theory  of  taxa- 
tion, having  in  mind  that  taxes  are  in  inviium,  is  irrelevant. 
{AUen  V.  Board  of  Education,  81  N.  J.  L.  135,  79  Atl.  101.) 

Neither,  assuming  the  appellants  can  raise  the  question,  is 
there  any  taking  of  property  from  the  teachers,  with  or  without 
due  process  of  law,  or  any  invasion  of  their  right  to  acquire, 
possess,  and  protect  property.  The  eflPect  of  the  Act  being  as 
above  stated,  it  results  that  the  salary  to  be  paid  is  a  net 
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amount  after  the  *' contributions"  or  "deductions''  prescribed. 
It  is  not  a  gross  amount,  and  thus  in  fact  there  is  no  taking. 
As  declared  by  the  supreme  court  of  Wisconsin  on  a  slightly 
different  but  essentially  similar  occasion:  ** Though  called  part 
of  the  oflScer's  compensation,  he  never  received  it  or  controlled 
it ;  nor  could  he  prevent  its  appropriation  to  the  fund  in  ques- 
tion. He  had  no  such  power  •  •  •  over  it  as  always  ac- 
companies ownership  of  property.  Being  a  fund  raised  in  that 
way,  it  was  entirely  at  the  disposal  of  the  government,  until, 
by  the  happening  of  one  of  the  events  stated,  •  •  •  the 
right  to  the  specific  sum  promised  became  vested  in  the  ofScer 
or  his  representative."  {State  v.  Police  Pension  Fund,  121 
Wis.  44,  98  N.  W.  954.) 

The  Act  is  said  to  involve  a  denial  of  the  equal  protection  of 
the  laws,  '*in  that  payment  is  made  by  consent  with  some  teach- 
ers and  is  compulsory  with  others."  This  is  not  correct.  The 
deductions  are  by  consent  or  contract  in  all  cases,  the  mode  of 
assent  only  being  different  as  between  teachers  having  contracts 
when  the  Act  went  into  effect,  and  those  who  contract  after  the 
approval  of  the  Act  and  in  contemplation  of  its  terms.  This 
distinction  is  as  it  should  be.  It  certainly  affords  no  ground  of 
complaint  by  these  appellants. 

The  prohibition  against  local  or  special  laws  cannot  be  in- 
[2]  voked.  A  ** special"  or  ** private"  Act  is  a  statute  operat- 
ing only  on  particular  persons  and  private  concerns;  a  "local 
Act"  is  an  Act  applicable  only  to  a  particular  part  of  the  legis- 
lative jurisdiction.  The  law  in  question  here  operates  through- 
out the  state  and  uniformly  upon  all  who  are  subject  to  its 
provisions.  It  is  thus  not  local  or  special,  but  a  general  law. 
(36  Cyc.  986;  Hersey  v.  NeUson,  47  Mont.  132,  Ann.  Cas.  1914C, 
963,  131  Pac.  30 ;  State  ex  rel.  Bray  v.  Long,  21  Mont.  26,  52 
Pac.  645.) 

Counsel  for  appellants  cites  several  authorities  to  support  his 
views,  but  none  are  in  point  except  Hibbard  v.  State,  65  Ohio 
St.  574,  58  L.  R.  A.  654,  64  N.  E.  109,  and  with  that  decision 
[3]    we  cannot  agree.    Some  criticism  is  also  voiced  touching 
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the  details  of  the  scheme  created  hy  the  Act  in  question  and  its 
alleged  economic  defects,  but  such  considerations  are  for  the 
legislature. 
The  judgment  is  affirmed. 

A0frfn£d. 

Mb.  Chief  Jxtstige  BBANTiiT  and  Mb.  Justice  Holloway 
concur. 


STATE,  Respondent,  v.  MULLINS,  Appellant.^ 

(No.  4,174.) 
(Submitted  June  14,  1918.    Decided  June  21,  1918.) 

[173  Pac.  788.] 

CHminal  Law — Orand  Larceny — Possession  of  Stolen  Property 
— Evidence — Circumstantial  Evidence — Insufficiency, 

Grand  Larceny — Possession  of  Stolen  Property — ^Evidence. 

1.  Possession  of  property  recently  stolen  is  only  a  strong  cireum- 
stance  indicating  guilt,  not  alone  sufficient  to  warrant  conviction 
of  the  offense  of  larceny. 

Same — Circumstantial  Evidence — When  Sufficient. 

2.  When  a  conviction  is  sought  upon  circumstantial  evidence,  the 
proof  must  be  such  as  not  only  to  authorize  a  belief  in  the  guilt 
of  the  accused,  but  also  to  exclude  ev«ry  other  reasonable 
hypothesis. 

[As  to  circumstantial  evidence,  see  notes  in  62  Am,  Bep.  179; 
97  Am.  St.  Bep.  771.] 

Same — Conviction — Quantum  of  Evidence  Bequired. 

3.  One  charged  with  crime  may  be  convicted  only  upon  evidence 
establishing  his  guilt  beyond  a  reasonable  doubt,  t.  «.,  upon  proof 
such  as  to  logically  compel  the  conclusion  that  the  charge  is  true. 

Same — Evidence — ^Insufficiency. 

4.  Evidence  held  insufficient  to  warrant  conviction  of  the  crime  of 
grand  larceny. 

Appeal  from  District  Court,  Beaverhead  County;  Jos.  C. 
Smith,  Judge, 


Authorities  discussing  the  question  as  to  whether  possession  of 
recently  stolen  property  is  evidence  of  burglary  and  larceny  are  col- 
lated in  a  note  in  12  L.  B.  A.  (n.  s.)  199. 
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Benjaihn  Mullins  was  convicted  of  grand  larceny,  and 
from  the  judgment  and  an  order  denying  his  motion  for  new 
trial,  he  appeals.    Beversed  and  remanded. 

Mr.  John  Collins,  for  Appellant,  submitted  a  brief  and  ar- 
gued the  cause  orally. 

The  evidence  tended  to  show  wrongful  conduct  of  defendant 
after  the  theft,  rather  than  participation  in  the  theft.  This 
presented  a  new  phase  which  required  a  proper  instruction,  so 
that  the  jury  might  not,  in  their  confusion,  convict  the  defend- 
ant of  a  theft  of  which  they  might  not  think  him  guilty,  even 
though  they  believed  him  guilty  of^n  offense  subsequent  to  the 
taking.  {State  v.  OUmer,  97  N.  C.  429,  1  S.  E.  491;  Smith  v. 
State,  7  Tex.  App.  414;  Noland  v.  State,  3  Tex.  App.  598; 
Eiojas  V.  State,  8  Tex.  App.  49;  Davis  v.  State,  10  Tex.  App. 
31.) 

The  court  gave  abstract  principles  of  the  law  of  larceny 
which,  perhaps,  illustrated  the  theory  of  the  state,  but  no  in- 
struction by  which  the  jury  might  be  advised  as  to  the  liability 
to  or  immunity  from  punishment  of  a  person  charged  with  lar- 
ceny, and  whom  the  jury  might  reasonably  believe  to  be  guilty, 
merely  as  an  accessory  after  the  fact.  The  jury  was  left  to 
apply  the  principles  as  best  they  could.  {State  v.  Trosper,  41 
Mont.  442,  109  Pac.  858;  Wasson  v.  State,  3  Tex.  App.  474.) 
The  giving  of  statutory  definitions  will  not  suflSce.  {Heath  v. 
State,  7  Tex.  App.  464;  Rutherford  v.  State,  15  Tex.  App.  236; 
Jones  V.  State,  33  Tex.  Cr.  492,  47  Am.  St.  Rep.  46,  26  S.  W. 
1082.) 

Ur.  S.  C.  Ford,  Attorney  General,  and  Mr.  Frank  Woody, 
Assistant  Attorney  General,  for  the  State,  submitted  a  brief; 
Mr.  Woody  argued  the  cause  orally. 

MR.  JUSTICE  SANNER  delivered  the  opinion  of  the  court. 

By  an  information  filed  in  the  district  court  of  Beaverhead 
county  G.  H.  MoUer  and  Benjamin  MuUins  were  jointly 
charged  with  the  crime  of  grand  larceny,  in  that  on  or  about 
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the  13th  of  July,  1917,  they  did  steal,  take  and  carry  away  1,000 
pounds  of  wool  of  the  value  of  $500,  the  property  of  P.  A. 
Dansie.  Both  the  accused  were  apprehended,  but  pending  trial 
MoUer  died.  Mullins  was  arraigned,  pleaded  not  guilty,  and 
upon  his  trial  was  convicted.  From  the. judgment  as  well  as 
from  an  order  denying  his  motion  for  new  trial  he  appeals, 
and  the  grounds  upon  which  a  reversal  is  sought  are  the  re- 
fusal of  two  offered  instructions  and  that  the  evidence  is  in- 
sufficient to  justify  the  verdict. 

The  salient  material  features  as  presented  by  the  state 
are:  P.  A.  Dansie,  a  wool-grower  residing  near  Daly's  Spur, 
about  fourteen  mUes  south  of  Dillon,  was  in  the  fore  part  of 
July  engaged  in  hauling  his  wool  and  loading  it  on  cars  at 
Daly's  Spur.  He  needed  men,  and  through  his  brother  at  Dil- 
lon hired  Mullins  and  one  other  man  whose  name  is  not  given. 
Mullins  had  arrived  in  Dillon  a  day  or  two  before  and  was  seen 
with  MoUer,  who  introduced  him  to  Opp  as  an  old  acquaint- 
ance. Mullins  appeared  at  Dansie 's  on  Tuesday,  July  10, 
working  there  the  afternoon  of  that  day  and  the  whole  of  the 
following  two  days,  quitting  on  Friday,  the  13th.  On  Wed- 
nesday, the  11th,  he  borrowed  a  horse  from  Dansie  to  go  to 
the  public  telephone  station  at  Henneberry's,  Dansie  having 
no  telephone.  Henneberry's  is  a  short  distance  away,  and 
Mullins  said  as  he  left,  ''I  am  wanted  at  Helena  as  a  wit- 
ness," or  that  he  had  to  phone  to  Helena  because  he  was  wanted 
as  a  witness  there.  Arriving  at  the  station,  he  had  Henne- 
berry  call  up  Moller,  who  was  working  for  Sullivan's  bam  at 
Dillon.  He  spoke  a  few  sentences  to  Moller  which  Henneberry 
did  not  hear,  except  the  last  phrase,  which  was,  ''at  Daly's 
Spur,"  or  "I  am  at  Daly's  Spur."  Shortly  after  Mullins  be- 
gan to  work  one  of  the  wagons  broke  a  tongue,  and  Dansie  sent 
to  Dillon  for  another  tongue  and  a  reach,  expecting  them  to 
arrive  on  the  local  freight  Thursday  evening,  July  12.  He 
mentioned  the  matter  at  supper,  and  Mullins  offered  to  go  to 
the  station  to  see  if  they  had  come.  Mullins  went,  and  had  not 
returned  to  the  ranch  at  10 :30  that  evening.    On  the  same  or 
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the  next  evening  Dan  Sullivan  went  to  his  bam  at  11 :30,  ex- 
pecting to  find  Moller,  who  had  charge  at  night.  MoUer  was 
not  there,  but  was  out  with  the  mule  team,  as  Sullivan  was 
told,  and  had  left  the  barn  in  charge  of  one  Naylor.  On  Friday 
morning  Moller  paid  Opp,  the  day  man  at  the  bam,  $10  for  a 
drive  which  Moller  said  he  had  made  with  the  mule  team  the 
night  before.  MuUins  quit  Dansie's  Friday  morning,  taking 
a  check  for  $9,  the  wages  due,  him,  but  before  he  left  he  was 
heard  to  ask  a  fellow-employee  for  a  loan  of  fifty  cents  to  pay 
his  fare  to  Dillon.  Saturday  morning  at  6:30  or  7  o'clock 
Moller,  accompanied  by  Mullins,  came  to  the  house  of  Bassett, 
a  dealer  in  hides,  pelts  and  wool,  driving  the  Sullivan  mule  team 
and  a  wagon  loaded  with  619  pounds  of  wool  in  small  sacks. 
Moller  reported  to  Bassett  that  the  wool  had  been  shorn  from 
a  stray  band  and  sold  it  to  Bassett  for  $309.50.  Bassett  gave 
his  check,  which  Moller  cashed.  Mullins  took  no  part  in  these 
transactions  except  to  hold  the  team  which  seemed  to  be  bad. 
Later  in  the  day  Bryan  saw  Mullins  at  a  saloon  in  Dillon  buy- 
ing drinks,  and  Mullins  showed  a  roll  of  money  containing  at 
least  five  $20  bills.  The  Dansie  wool  arrived  at  Dillon  on  Mon- 
day the  16th,  when  it  was  ascertained  that  three  sacks  of  it 
were  gone.  The  wool  sold  to  Bassett  was  identified  as  Dansie 's. 
The  sacks  in  which  it  had  been  first  packed  were  found  behind 
Sullivan's  bam.  There  was  also  evidence  in  the  loft  of  Sulli- 
van's bam  that  wool  had  been  handled  there. 

That  this  evidence  suffices  to  establish  Moller 's  guilt  need  not 
be  doubted.  That  one  may  conjecture  circumstances  which 
,will  show  an  opportunity  in  Mullins  to  take  part  in  the  stealing 
and  which,  together  with  the  proven  facts,  would  justify  a 
strong  suspicion  against  him  cannot  be  questioned.  But  how, 
as  it  stands,  shall  this  evidence  be  said  to  command  the  infer- 
ence, so  that  one  may  say  beyond  reasonable  doubt  that  Mullins 
took  part  in  the  stealing,  or,  being  present,  aided  and  abetted 
therein,  or,  not  being  present,  had  advised  or  encouraged  the 
samet  The  only  positive  fact  implicating  Mullins  is  that  he 
and  Moller  drove  to  Bassett 's,  where  he  held  the  team  while 
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MoIIer  sold  the  wool;  and,  assuming  Holler's  possession  to  be 
[1]  that  of  MuUins,  still  possession  of  property  recently 
stolen  is  only  a  strong  circumstance,  not  alone  sufficient  to  war- 
rant conviction  (State  v.  Trosper,  41  Mont.  442,  109  Pac.  858) ; 
[2]  for,  when  a  conviction  is  sought  upon  circumstantial  evi- 
dence, the  proof  must  be  such  as  not  only  to  authorize  a  belief 
in  the  guilt  of  the  accused,  but  also  to  exclude  every  other  rea- 
sonable hypothesis  {State  v.  Postal  Tel.  Co.,  53  Mont.  104,  161 
Pac.  953).  Is  it  unthinkable  that  the  wool  may  have  been 
stolen  at  some  other  time  than  Thursday  evening ;  that  Mullins 
may  not  have  been  present  at  the  time ;  that  Mullins  may  have 
known  nothing  of  the  stealing;  that  he  may  have  believed  the 
wool  to  be  MoUer's;  that  his  aid  in  transporting  it  to  Bassett's 
may  have  been  innocent,  or  at  Jeast  without  guilty  knowledge; 
that  the  money  he  exhibited  on  Saturday  may  have  come  from 
some  other  source  f  Grant  that  the  conjectures,  the  suspicions, 
[3]  the  probabilities  are  all  the  other  way,  a  defendaut  may 
not  be  convicted  on  conjectures,  however  shrewd,  on  suspicions, 
however  justified,  on  probabilities,  however  strong,  but  only 
upon  evidence  which  establishes  guilt  beyond  reasonable  doubt, 
that  is,  upon  proof  such  as  to  logically  compel  the  conviction 
that  the  charge  is  true.  (State  v.  Taylor,  51  Mont.  387,  153 
Pac.  275;  State  v.  Postal  Tel.  Co,,  stipra,) 

The  case  made  by  Mullins,  so  far  from  aiding,  tends  rather 
[4]  to  shake,  the  tentative  suspicions  aroused  by  that  of  the 
state.  These  are  the  important  circumstances  against  him:  (a) 
His  message  to  MoUer  on  Wednesday ;  (b)  his  absence  from  the 
ranch  on  Thursday  evening;  (c)  Moller's  absence  from  the 
barn  on  Thursday  evening;  (d)  Mullins'  quitting  Dansie's  on 
Friday;  (e)  Mullins'  presence  with  Moller  at  Bassett's  on 
Saturday  morning;  (f)  Mullins  having  funds  on  Saturday 
afternoon;  and  upon  them  he  sheds  considerable  light,  (a) 
As  to  the  message  he  expresses  surprise  that  Henneberry  did 
not  hear  it  all;  he  was  wanted  as  a  witness  in  a  case  which 
he  understood  had  been  transferred  to  Helena;  he  expected 
mail  concerning  it  to  come  to  him  at  Dillon;  he  called  Moller 
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to  instruct  that  his  mail  should  be  held  there,  as  he  intended  to 
quit  Dansie's,  and  his  last  sentence  was  to  say  that  he  was  then 
at  Daly's  Spur.  Some  confirmation  of  this  lies  in  the  fact  that 
he  says — and  is  not  contradicted — ^that  he  exhibited  to  the 
county  attorney  a  subpoena  calling  him  in  the  case  to  which 
he  referred,  (b)  Whether  Mullins  was  absent  from  the  ranch 
on  Thursday  depends  altogether  on  when  the  new  tongue  and 
reach  arrived,  for  that,  according  to  Dansie,  was  the  occasion 
of  his  going  to  the  station.  Dansie  says  they  were  to  come  by 
local  freight.  The  records  of  the  Dillon  Implement  Company 
show  that  the  order  for  them  was  filled,  and  they  were  turned 
over  to  the  express  company  at  Dillon  for  shipment  on  Tues- 
day, the  10th.  As  Daly's  Spur  is  only  fourteen  miles  from 
Dillon,  the  likelihood  is  they  arrived  on  the  same  or  the  next 
day.  Mullins  says  they  arrived  on  Tuesday  the  10th  and  he 
got  them  that  night.  If  so,  his  absence  to  go  for  the  tongue 
and  reach,  which  was  his  only  absence,  save  for  the  short  jour- 
ney to  the  telephone,  does  not  at  all  fit  the  case  of  the  state  on 
any  theory  of  co-operation  with  MoUer  in  the  theft*  (c) 
Whether  Holler's  absence  from  the  bam  was  on  Thursday  or 
on  Wednesday  is  left  somewhat  in  doubt.  In  either  case,  how- 
ever, it  had  no  such  relation  as  the  state  assumes  to  Mullins' 
absence  from  the  ranch  when  he  went  after  the  tongue  and 
reach,  if  that  event  occurred  on  Tuesday,  (d)  Mullins  explains 
his  quitting  on  Friday  by  saying  that  his  working  mate  was  lazy 
and  did  not  do  his  share,  and  he  got  tired  of  working  for  two. 
This  is  confirmed  to  some  extent  by  Dansie  himself,  who  testi- 
fied of  complaints  or  rumors  about  Mullins'  working* mate;  only 
Dansie  thought  the  man  was  sick,  (e)  Mullins  had  known  Mol- 
ler  prior  to  coming  to  Dillon,  had  stopped  with  him  on  first 
arriving  at  Dillon,  and  his  stopping  with  MoUer  on  Friday 
night  was  not  of  itself  unnatural.  Being  MoUer's  guest,  he 
might  properly,  as  he  says  he  did,  assist  MoUer  to  load  some 
wool  from  the  bam  loft  to  the  wagon,  and  might,  as  he  says  he 
did,  have  accepted  Moller's  assurance  that  the  wool  was  his  and 
had  come  from  stray  sheep.    If  the  wool  was  in  small  sacks 
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when  MuUins  first  saw  it,  as  he  says  it  was,  he  could  not  know 
that  it  belonged  to  Dansie  and  would  have  no  reason  for  refus^ 
ing  to  hold  the  team  while  MoUer  sold  and  unloaded  it.  So  far 
as  the  record  shows,  the  transaction  was  not  so  covert  as  to 
compel  either  suspicion  or  caution  on  the  part  of  Mullins 
toward  the  man  who  had  harbored  him.  Moreover,  Mrs.  Bas- 
sett  testified  that  after  this  MoUer  appeared  again  with  another 
person  and  a  load  of  wool  which  he  sold  to  Bassett.  (f)  The 
episode  of  the  money  occurred  in  a  saloon.  There  was  drink- 
ing, Bryan  says  four  or  five  rounds,  and  at  what  stage  of  the 
festivities  Bryan  saw  the  money  does  not  appear.  Mullins  says 
he  had  several  bills,  only  one  of  which  was  a  twenty,  the  others 
being  **l's,"  not  to  exceed  $26  in  all,  part  of  which  he  had  left 
at  Dillon  on  his  way  down  to  Dansie 'b  and  recovered  on  his 
return. 

We  may  not,  of  course,  usurp  the  functions  of  the  jury  in 
this  case,  who  were  best  able  to  judge  of  the  candor,  and  thus 
the  credibility,  of  the  witnesses;  but  we  must  say  that  the  writ- 
ten record  of  defendant's  testimony  creates  a  favorable  im- 
pression and  persuades  one  to  the  belief  that  his  conviction  is 
largely  due  to  the  facts  that  Mullins  and  MoUer  were  friendsj 
that  Mullins  was  with  MoUer  when  the  wool  was  sold,  and  that 
Mullins  ought  to  have  known,  and  therefore  did  know,  that 
MoUer  was  seUing  stolen  wool.  And  it  was  against  just  this 
contingency  that  the  appellant  was  struggling  in  the  instruc- 
tions offered.  No.  1,  we  think,  was  properly  refused  as  too  ab- 
stract and  as  covered.  Nor  can  we  impute  fault  to  the  trial 
court  for  refusing  No.  3,  because  the  last  sentence  of  it  was 
vague  and  misleading;  but  MuUins  was,  we  think,  entitled  to 
have  the  substance  of  it  given  more  definitely  than  appears  in 
the  instructions  as  read  to  the  jury,  and  this  wiU  doubtless  be 
done  on  a  retrial  of  the  case. 

There  is  no  prejudicial  error  among  the  assignments  pre- 
sented to  us,  save  the  refusal  of  a  new  trial  for  insufficiency  of 
the  evidence. 
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For  this  the  judgment  is  reversed  and  the  cause  remanded  for 
new  trial. 

Reversed  and  remanded. 

Mb.  Chiep  Justigb  Bbantly  and  Mb.  Justics  Holloway 
concur. 


STATE  BX  BEL.  CITY  OP  BILLINGS,  Appellant,  v.  BILL- 

^    INGS  GAS  CO.,  Respondent. 

(No.  4,033.) 
(Submitted  June  13,  1918.     Decided  June  24,  1918.) 

[173   Pac.   799.] 

Cities  and  Toums — Pmvers — Chis  Franchise — Rates — Regulation 
— Public  Utilities  Commission — Statutory  Construction — Con- 
stitution. 

Cities  and  Towns — (>a» — **Franchise." 

1.  The  right  granted  to  &  company  under  ordinance  to  use  streets 
for  laying  mains  and  supplying  inhabitants  with  gas  is  a  '^fran- 
chise." 

Same — Acceptance  of  Franchise — ^Effect. 

2.  Acceptance  of  a  franchise  which  contains  terms  constitutes  a 
contract  between  a  city  and  a  gas  company  if  the  city  had  authority 
to  make  such  contract. 

Same— Public  UtOity  Bates— Right  to  Fix. 

3.  There  is  a  well-defined  distinction  between  authority  of  a  city 
to  regulate  public  utility  rates  from  time  to  time,  and  authority 
to  fix  rates  by  contract  for  a  definite  period. 

Same— Public  Utility  Rates— Eight  to  Alter. 

4.  Where  a  city  has  entered  into  a  binding  contract  with  a  public 
utility,  fixing  rates  for  a  definite  period,  it  surrenders  for  the 
duration  of  the  contract  its  governmental  function  of  rate  regula- 
tion so  far  as  altering  contract  rates  is  concerned. 

On  power  of  municipality  to  fix  gas  rates  as  an  incident  of  its  power 
to  authorize  the  laving  of  gas-mains,  see  note  in  18  L.  S.  A.  (n.  B.) 
1197. 

For  authorities  discussing  the  question  of  power  of  municipality  apart 
from  contract  to  regulate  the  rates  to  be  charged  by  public  service  cor- 
porations, see  notes  in  33  L.  B.  A.  (n.  s.)  759  and  43  Ii.  S.  A.  (n.  8.) 
995. 
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Same-— Powers — ^How  Determined. 

5.  A  city  has  only  such  authority  as  is  conferred  upon  it  by  ex- 
press legislative  declaration,  or  by  necessary  implication,  and  any 
doubt  as  to  the  existence  of  a  particular  power  will  be  resolved 
against  a  city,  and  right  to  exercise  such  power  denied. 

Same — ^Powers — ^Burden  of    Proof. 

6.  Since  a  city  exercises  only  limited  delegated  authority,  anyone 
claiming  the  benefit  of  a  city's  act  has  the  burden  of  showing  that 
it  acted  within  the  scope  of  its  authority. 

Same — Gas — Granting  Franchise-— Approval  of  Electors. 

7.  A  city  cannot  grant  a  franchise  for  supplying  inhabitants  with 
illuminating  gas  until  the  application  for  it  has  first  been  submitted 
to  and  approved  by  its  qualified  electors. 

Same— Franchise  Contract — ^Unreasonable  Terms — Effect. 

8.  A  city  cannot  bind  its  inhabitants  by  a  contract  unreasonable 
in  its  terms. 

Same — Public  Utility  Rates — ^Regulation — ^Presumptions. 

9.  Bate  regulation  of  public  utilities  is  a  legislative  function  of 
the  state,  and  since  the  effect  of  a  grant  to  a  city  to  enter  into  a 
contract  with  a  public  utility  for  specific  rates  for  a  given  period 
is  to  extinguish  pro  tanto  a  governmental  power  of  first  import- 
ance, the  courts  will  not  indulge  the  presumption  that  such  a  sur- 
render of  power  has  been  made,  but  the  legislative  intention  must 
be  expressed  in  clear  and  unmistakable  language  or  necessi^rily  im* 
plied  from  the  powers  expressly  granted,  before  it  can  be  held 
that  the  state  has  precluded  itself  from  the  function  of  rate  regula* 
tion  and  control. 

Same — ^Public  Utility  Bates — State  Regulation. 

10.  Under  section  3,259,  subdivisions  63  and  73,  Revised  Codes, 
a  city  may  contract  for  rates  with  a  public  utility,  subject,  how- 
ever, to  the  paramount  authority  of  the  state  (see  par.  9  above) 
to  exercise  its  power  in  the  premises  whenever  it  chooses  to  do  so. 

Same — Regulation  of  Qkb  Bates — Constitution — Impairing  Obligation  of 
Contracts. 

11.  Inasmuch  as  a  franchise  contract  made  in  1912  between  a  city 
and  a  gas  company  must  be  presumed  to  have  been  entered  into 
with  knowledge  that  the  state  could  thereafter  enact  legislation 
toward  exercising  the  power  of  rate  regulation  reposed  in  it,  and 
thus  change  the  rates  fixed  by  the  contract  (see  paragraphs  9  and 
10  above).  Chapter  52,  Laws  of  1913,  creating  a  public  utility  com- 
mission with  power  to  regulate  rates,  etc,  is  not  open  to  attack  on 
the  ground  that  it  impairs  the  obligation  of  the  contract  made  the 
year  before. 

Same — Regulation  of  Rates — Statutory  Construction. 

12.  Held,  that  the  concluding  sentence  of  section  12  of  the  Act  of 
1913,  to-wit:  "This,  however  does  not  have  the  effect  of  suspending, 
rescinding,  invalidating  or  in  any  way  affecting  existing  contracts," 
refers  to  the  sentence  immediately  preceding — which  forbids  re- 
bates, concessions,  etc,  and  was  not  intended  to  except  from  th^ 
operation  of  the  Act  rate  contracts  made  between  cities  and  public 
utilities  prior  to  its  passage. 

Same — Gas  Rates — Filing  With  Utilities  Combiission — Effect. 

13.  The  rates  required  by  section  11  of  the  Act  establishing  the 
Public  Utilities  Commission  (Chap.  52,  Act  of  1913)  to  be  filed  by 
public  utilities  with  the  commission  as  in  force  at  the  time  of  filing, 
become  the  legal  rates  without  affirmative  action  by  the  commis- 
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sion,  and  remain  so  until  changed  in  the  manner  provided  by  the 

Act. 

« 

[Ab  to  the  Talidity  of  statute  conferring  upon  public  service  com- 
mission power  to  fix  rates  for  public  service  corporations,  see  note 
in  Am.  Oae.  1917C,  57.] 

Appeal  from  District  Court,  YeUowsione  County;  A.  C. 
Spencer,  Judge. 

Action  by  the  State,  on  the  relation  of  the  Gity  of  Billings, 
against  the  Billings  Gas  Gompany.  Judgment  for  defendant, 
and  the  city  appeals.    AfSrmed. 

Mr,  Thad.  8.  Smith  and  Mr,  J,  H,  Johnston,  for  Appellant, 
submitted  a  brief;  Mr,  Johnston  argued  the  cause  orally. 

The  Billings  Gas  Gompany,  under  its  own  theory  of  the  case, 
by  virtue  of  the  contract  with  the  city  of  Billings,  has  been 
accorded  valuable  rights,  concessions  and  privileges,  and  in 
consideration  thereof  but  one  obligation  or  duty  is  imposed  upon 
the  company,  namely,  to  furnish  gas  to  the  city  of  Billings  and 
its  inhabitants,  in  accordance  with  the  stipulations  of  the  con- 
tract. **  Where  a  municipality  grants  the  right  to  use  streets 
for  gas-pipes,  it  may  provide  that  the  charge  for  gas  furnished 
the  city  and  its  inhabitants  shall  not  exceed  certain  prices, 
without  regard  to  whether  the  municipality  has  the  power  to 
regulate  the  rates  of  the  company."  (McQuillin  on  Municipal 
Gorporations,  sees.  1644,  1738 ;  Helena  Light  dk  By.  Co,  v.  City 
of  Helena,  47  Mont.  18,  130  Pac.  446;  Vicksburg  v.  Vicksburg 
Water  Works,  206  U.  S.  496,  51  L.  Ed.  1155,  27  Sup.  Gt.  Bep. 
762;  12  B.  G.  L.  878.)  Mr.  Thompson  recognizes  the  principle 
for  which  we  contend,  and  concedes  that  the  public  utility  com- 
pany waives  its  right  to  object  to  an  ordinance  when  it  accepts 
the  same.  (3  Thomjwon  on  Gorporations,  p.  883;  12  R.  G.  L. 
sec.  38;  Illinois  Trust  &  Sav.  Bank  v.  Arkansas  City,  76  Fed. 
271,  34  L.  B.  A.  518,  22  G.  G.  A.  171 ;  State  v.  City  of  Great 
Falls,  19  Mont.  518,  49  Pac.  15;  Cleveland  v.  Cleveland  City 
jB.  B.  Co.,  194  U.  S.  517,  48  L.  Ed.  1102,  24  Sup.  Gt.  Rep.  756; 
Pond  on  Public  Utilities,  sec.  5.) 
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It  is  elementary  that  the  city  itself  would  be  estopped  to 
repudiate  the  terms  of  this  contract.  (28  Cyc.  1044.)  So  the 
doctrine  of  estoppel  has  often  been  applied  when  the  question 
of  the  validity  of  an  ordinance  has  been  raised.  Thus,  a  rail- 
road corporation  which  accepts  the  benefit  of  an  ordinance  will 
be  estopped  from  thereafter  denying  its  validity.  (McQuillin 
on  Municipal  Corporations,  sec.  797;  St.  Mary's  v.  Hope  Nat- 
ural Gas  Co.,  71  W.  Va.  76,  43  L.  B.  A.  (n.  s.)  994,  76  S.  E. 
841.) 

Messrs.  Nichols  dk  Wilson,  for  Bespondent,  submitted  a  brief ; 
Mr.  Harry  Wilson  argued  the  cause  orally. 

Our  contenfion  is  that  the  state  of  Montana  having  expressly 
reserved  in  itself  the  right  to  jBx  rates  of  the  character  under 
discussion,  the  city  has  no  authority  to  fix,  control  or  regulate 
them  either  by  ordinance  or  contract.  Had  it  been  intended 
to  vest  in  cities  the  power  to  regulate  gas,  water  or  electric 
light  rates,  such  power  would  have  been  expressly  delegated. 
Not  having  been  so  delegated,  either  expressly  or  by  necessary 
implication,  it  follows  that  the  city  does  not  possess  this  power, 
and  certainly  a  power  which  it  does  not  possess  at  all  cannot 
be  exercised  by  contract  any  more  than  it  can  by  ordinance. 
(Smith  on  Municipal  Corporations,  sec.  726;  McQuillin  on 
Municipal  Corporations,  p.  3718;  Home  Tel.  dk  Tel.  Co.  v.  Los 
Angeles,  211  U.  S.  265,  53  L.  Ed.  176,  29  Sup.  Ct.  Eep.  50.) 
Counsel  ai^ue  that  even  if  the  authority  of  the  city  to  make  the 
contract  in  this  case  was  wanting  in  the  first  instance,  the  de- 
fendant company  is  now  precluded  from  raising  that  question 
after  having  accepted  the  franchise  and  enjoyed  the  benefits 
thereof.  This  argument  is  not  supported  either  by  reason  or 
authority.  If  it  was  without  the  power  of  the  city  to  make 
the  contract,  it  is  equally  without  its  power  to  enforce  it. 
{Central  Trans.  Co.  v.  Pullman's  Palace  Car  Co.,  139  U.  S. 
24,  35  L.  Ed.  55,  11  Sup.  Ct.  Rep.  478;  Board  of  Commrs.  v. 
Lafayette  etc.  B.  B.  Co.,  50  Ind.  85.), 
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The  exercise  of  the  police  power  of  a  state  cannot  be  limited 
by  contract  for  reasons  of  public  policy,  and  it  is  immaterial 
upon  what  consideration  the  contract  rests,  as  it  is  beyond  the 
power  of  the  state  or  the  municipality  to  abrogate  this  power 
so  necessary  to  the  public  welfare.  {NortJiem  Pac.  Ry.  Co.  v. 
Minnesota,  208  U.  S.  583,  52  L.  Ed.  630,  28  Sup.  Ct.  Rep.  341 ; 
C.  B.  &  Q.  By.  Co.  v.  Nebraska,  170  U.  S.  57,  42  L.  Ed.  948,  18 
Sup.  Ct.  Rep.  513 ;  Boston  Beer  Co.  v.  Massachusetts,  97  U.  S. 
25,  24  L.  Ed.  989 ;  Northwestern  Fertilizing  Co.  v.  Hyde  Park, 
97  U.  S,  659,  24  L.  Ed.  1136 ;  New  Orleans  Gas  Light  Co.  v. 
Louisiana  L.  &  H.  P.  Co.,  115  U.  S.  650,  29  L.  Ed.  516,  6  Sup. 
Ct.  Rep.  252 ;  Mugler  v.  Kansas,  123  U.  S.  623,  31  L.  Ed.  205, 
8  Sup.  Ct.  Rep.  273 ;  Budd  v.  New  York,  143  U.  S.  517,  36 
L.  Ed.  247,  12  Sup.  Ct.  Rep.  4690  No  unconstitutional  im- 
pairment of  contract  results  so  far  as  the  city  is  concerned  from 
a  change  by  the  state  of  rates  fixed  by  a  franchise  granted  by 
the  municipality  to  a  telephone  company,  if  the  municipal  char- 
ter is  subject  to  the  general  laws  of  the  state.  {State  ex  rel. 
Webster  v.  Superior  Court,  67  Wash.  37,  Ann.  Cas.  1913D,  78, 
L.  R.  A.  1915C,  287,  120  Pac.  861.) 

The  power  of  rate  regulation,  being  retained  by  the  state, 
cannot  be  contracted  away  or  interfered  with  by  the  city. 
(State  V.  Sheboygan,  111  Wis.  23,  86  N.  W.  657;  Old  Colony 
Trust  Co.  V.  Atlanta,  83  Fed.  43 ;  Portland  Ry.,  L.  &  P.  Co.  v. 
Railroad  Commission,  56  Or.  468,  105  Pac.  709,  109  Pac.  273; 
Eeefe  v.  Lexington  etc.  R.  Co.,  185  Mass.  183,  70  N.  E.  37.) 

MR.  JUSTICE  HOLLOWAY  delivered  the  opinion  of  the 
court. 

In  1912  the  city  of  Billings,  by  ordinance  granted  to  W.  B. 
Snyder,  his  successors  and  assigns,  the  right  to  lay  gas  mains 
and  pipes  in  the  streets,  avenues  and  alleys  and  supply  the  in- 
habitants with  illuminating  gas.  The  ordinance  fixed  a  maxi- 
mum rate  to  be  charged  during  the  first  two  years,  and  pro- 
vided that  thereafter  such  rate  should  be  reduced  from  time 
to  time  as  the  total  annual  consumption  of  gas  increased  to 
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certain  stated  amounts.  The  terms  of  the  ordinance  were  ac- 
cepted, and  the  gas  company,  succeeding  to  Snyder's  interests, 
installed  the  plant  and  commenced  operations  in  November, 
1912. 

In  March,  1913,  the  legislature  passed  an  Act,  creating  the 
Public  Utilities  Commission  and  defining  its  duties  and  powers. 
(Laws  1913,  Chap.  52.)  Immediately  thereafter  the  gas  com- 
pany filed  with  the  commission  its  schedule  of  rates  then  in 
force,  and  this  schedule  was  approved.  The  company  has  like- 
wise complied  with  the  other  provisions  of  the  Act.  In  1915 
the  total  amount  of  gas  sold  by  the  company  reached  30,000,000 
cubic  feet,  and  by  the  terms  of  the  ordinance  it  was  required 
to  reduce  its  rate  from  $1.80  per  1,000  cubic  feet,  to  $1.50  per 
1,000  cubic  feet,  but  it  refused  to  make  the  reduction,  and  this 
action  resulted.  The  city  has  appealed  from  a  judgment  in 
favor  of  the  company,  and  presents  for  our  determination  the 
question :  Can  the  company  be  comi)elled  to  reduce  its  rates  in 
conformity  with  the  terms  of  the  ordinance,  or  is  the  subject 
of  rate  regulation  and  control  now  within  the  exclusive  juris- 
diction of  the  Public  Utilities  Commission  t 

It  is  conceded  that  this  company  is  a  public  utility  and  sub- 
ject to  the  provisions  of  the  statute  above.  That  statute  pro- 
vides that  the  commission  shall  have  full  power  of  supervision, 
regulation  and  control  of  the  public  utilities  enumerated,  '' sub- 
ject to  the  provisions  of  this  Act  and  to  the  exclusion  of  the 
jurisdiction,  regulation  and  control  of  such  utilities  by  any 
municipality,  town  or  village."  (Section  3.)  It  provides, 
further,  that  the  charges  for  heat,  light,  etc.,  shall  be  reasonable 
(section  5) ;  that  every  public  utility  shall  file  with  the  com- 
mission schedules  of  rates  then  in  force;  that  no  advance  or 
reduction  in  rates  shall  be  made  thereafter  without  the  approval 
of  the  commission  (section  11) ;  that  any  municipality  or  in- 
dividual interested  may  complain  to  the  commission  of  any 
existing  rate  (section  17),  and,  after  a  hearing,  the  commis- 
sion may  order  into  effect  a  different  rate  and  enforce  its  order 
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by  appropriate  proceedings  (section  31).    Adequate  penalties 
are  prescribed  for  violations  of  the  Act. 

There  are  certain  principles  incidentally  involved  herein 
which  may  be  stated  by  way  of  preface. 

1.  The  right  granted  to  the  company  to  use  the  streets  for 
[1]  laying  its  mains  is  a  franchise.  (Pond  on  Public  Utili- 
ties, sec.  398.) 

2.  The  acceptance  of  the  franchise,  which  contained  terms, 
[2]  constituted  a  contract  between  the  city  and  the  company, 
if  the  city  had  authority  to  make  such  contract. 

3.  There  is  a  well-defined  distinction  between  the  authority 
[3]  of  a  city  to  regulate  public  utility  rates  from  time  to  time 
and  the  authority  to  fix  rates  by  contract  for  a  definite  i)eriod. 
(4  McQuillin  on  Municipal  Corporations,  sec.  1733.) 

4.  When  the  city  has  entered  into  a  binding  contract  with  a 
[4]  public  utility,  fixing  rates  for  a  definite  period,  it  sur- 
renders for  the  duration  of  the  contract  its  governmental  func- 
tion of  rate  regulation,  so  far  as  altering  the  contract  rates  is 
concerned.  (Detroit  v.  Detroit  Citizens'  8t.  R.  Co.,  184  U.  S. 
368,  46  L.  Ed.  592,  22  Sup.  Ct.  Rep.  410.) 

5.  A  city  of  this  state  has  only  such  authority  as  is  conferred 
[5]  upon  it  by  express  legislative  declaration  or  by  necessary 
implication  (Helena  L.  ds  By.  Co.  v.  City  of  Helena,  47  Mont. 
18,  130  Pac.  446),  and  any  doubt  as  to  the  existence  of  a  par- 
ticular power  will  be  resolved  against  the  city,  and  the  right  to 
exercise  the  power  denied.  (State  ex  rel.  Qvintin  v.  Edwards, 
40  Mont.  287,  20  Ann.  Cas.  239,  106  Pac.  695.) 

6.  Since  a  city  exercises  only  limited,  delegated  authority, 
[6]  anyone  claiming  the  benefit  of  the  city's  act  has  the  bur- 
den of  showing  that  it  acted  within  the  scope  of  its  authority. 

7.  A  city  is  prohibited  by  section  3291,  Revised  Codes,  from 
[7]  granting  a  franchise  of  the  character  of  the  one  now  un- 
der consideration,  until  the  application  for  it  has  first  been 
submitted  to  and  approved  by  the  qualified  electors,  and  this 
statute  was  in  force  at  the  time  the  franchise  in  question  was 
granted. 
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8.  A  city  cannot  bind  its  inhabitants  by  a  contract  nnreason- 
[8]  able  in  its  terms.  {Davenport  v.  KleinschmAdiy  6  Mont. 
502,  13  Pac.  249.) 

This  case  was  submitted  to  the  trial  court  upon  an  agreed 
statement  of  facts,  which  fails  to  disclose  the  term  of  years 
for  which  the  franchise  was  granted,  and  likewise  fails  to  show 
that  the  application  for  the  franchise  was  first  approved  by  a 
vote  of  the  qualified  electors.  For  either  or  both  of  these  rea- 
sons the  judgment  should  be  affirmed,  but  counsel  have  ignored 
these  defects,  and  have  submitted  the  appeal  upon  the  assump- 
tion that  the  franchise  was  granted  properly,  and  that  a  valid 
contract  resulted  from  its  acceptance,  if  the  city  had  the  author- 
ity to  contract  for  specific  rates  for  any  period.  The  city  has 
not  assumed  to  exercise  a  governmental  function  of  rate  regu- 
lation, but  it  does  insist  that  it  was  clothed  with  authority  to 
contract  for  maximum  rates,  and  that  the  obligation  of  the 
contract  which  it  has  with  the  gas  company  cannot  be  impaired 
by  the  legislature. 

If  the  dty  was  authorized  to  enter  into  a  contract  of  this 
character  and  there  was  no  reservation  in  the  contract  of  the 
city's  right  to  regulate  the  rates,  then  it  may  be  conceded  that 
the  contract  is  inviolable,  and  that  the  city  is  entitled  to  have 
the  rate  provision  enforced.  {Cleveland  v.  Cleveland  City  R, 
Co.,  194  U.  S.  517,  48  L.  Ed.  1102,  24  Sup.  Ct.  Rep.  756.)  As 
evidence  of  its  authority  to  make  this  particular  contract,  the 
city  relies  upon  the  provisions  of  paragraphs  63  and  73,  section 
3259,  Revised  Codes.  With  the  introductory  clause,  those  para- 
graphs provide: 

'*Ajcity  or  town  council  has  power:    •    •    • 

'*63.  To  make  any  and  all  contracts  necessary  to  carry  into 
effect  the  powers  granted  by  this  title,  and  to  provide  for  the 
manner  of  executing  the  same.    •    •    • 

**73.  To  permit  the  use  of  the  streets  and  alleys  of  the  city 
or  town  for  the  purpose  of  laying  down  gas,  water  and  other 
mains/'  etc 
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As  heretofore  observed,  rate  regulation  of  public  utilities  is 
[9]  distinctively  a  legislative  function  of  the  state,  and, 
though  the  state  may  confer  upon  a  city  authority  to  enter  into 
a  contract  for  specific  rates  for  a  given  period,  since  the  effect 
of  such  a  grant  is  to  extinguish  pro  tanto  a  governmental 
power  of  first  importance,  the  courts  will  not  indulge  the  pre- 
sumption that  such  a  surrender  of  power  has  been  made,  unless 
the  legislative  intention  is  expressed' in  clear  and  unmistakable 
language  or  is  necessarily  implied  from  the  powers  expressly 
granted,  and  all  doubts  will  be  resolved  in  favor  of  the  continu- 
ance of  the  jwwer.  {Home  Tel.  Co.  v.  Los  Angeles,  211  U.  S. 
265,  53  L.  Ed.  176,  29  Sup.  Ct.  Rep.  50;  Pond  on  Public  Utili- 
ties, sees.  498,  502.)  Neither  paragraph  63  nor  73  in  express 
[10]  terms  confers  upon  a  city  authority  to  fix  rates.  Can 
it  be  said  that  such  authority  is  necessarily  implied  from  the 
language  usedf 

Provisions  somewhat  similar  to  the  terms  of  these  paragraphs 
are  found  in  the  statutes  of  many  states,  and,  though  they  have 
been  a  fruitful  source  of  litigation,  the  decisions  are  not  har- 
monious, but  in  a  general  way  it  may  be  said  that  they  form 
three  distinct  groups.  The  cases  composing  the  first  group  hold 
that  statutes  of  this  character  do  not  confer  any  rate-making 
power  whatever.  Typical  cases  are  Pioneer  T.  &  T,  Co.  v. 
State,  33  Okl.  724,  127  Pac.  1073;  Si.  Louis  v.  BeU  Tel  Co., 
96  Mo.  623,  9  Am.  St.  Rep.  370,  2  L.  R.  A.  278,  10  S.  W.  197, 
and  Mills  v.  Chicago  (C.  C),  127  Fed.  731.  Cases  of  the  second 
group  hold  that  such  statutes  by  necessary  implication  confer 
the  power  to  fix  rates  for  a  definite  period,  not  unreasonable  in 
extent.  (Boerth  v.  Detroit  Qas  Co.,  152  Mich.  654,  18  L.  R.  A. 
(n.  s.)  1197,  116  N.  W.  628.  See,  also,  Pond  on  Public  Utili- 
ties, sec.  420.)  In  the  third  group  are  cases  which  hold  that, 
though  statutes  of  this  character  do  not  confer  directly  any 
rate-making  authorily,  they  do  amount  to  a  sort  of  tacit  recog- 
nition by  the  state  of  the  city's  right  to  contract  for  rates,  sub- 
ject, however,  to  the  paramount  authority  of  the  state  when- 
ever it  chooses  to  exercise  its  sovereign  power  of  rate  regulation 
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and  control.  (MUimv^ee  EUc.  By.  dk  L.  Co.  v.  Wiscoimn  R.  B. 
Com,,  153  Wis.  592,  Ann.  Cas.  1915A,  911,  L.  R.  A.  1915F,  744, 
142  N.  W.  491,  59  L.  Ed.  1254,  238  U.  S.  174,  35  Sup.  Ct.  Rep. 
820;  City  of  Dawson  v.  Dawson  Tel.  Co.,  137  Ga.  62,  72  S.  B. 
508.)  The  principle  enunciated  by  this  third  group  of  cases 
has  been  recognized  and  acted  upon  in  this  jurisdiction  for 
many  years,  and  is  in  harmony  with  the  general  spirit  and  pur- 
pose of  our  laws. 

If  the  state  has  clearly  authorized  the  municipality  to  con- 
tract for  the  service  of  a  municipal  public  utility  and  to  fix 
the  rates  for  a  definite  period,  a  contract  made  in  pursuance  of 
such  authority  cannot  be  set  aside  by  the  state,  but  it  is  only 
in  those  cases  where  the  authority  delegated  to  the  municipality 
clearly  confers  upon  it  the  power  to  agree  upon  rates  for  a 
definite  period,  and  a  contract  has  been  made  pursuant  to  such 
authority,  that  the  state  precludes  itself  from  exercising  its 
undoubted  governmental  function  of  rate  regulation  and  con- 
trol.    (Pond  on  Public  Utilities,  sec.  503.) 

We  do  not  believe  that  it  was  the  purpose  of  the  legislature 
[11]  by  the  very  general  language  in  the  paragraphs  cited  to 
surrender  fully  the  distinctively  governmental  function  to 
regulate  rates,  but  rather  to  permit  municipalities  to  protect 
themselves  and  their  inhabitants  against  extortionate  rates  un- 
til the  state  itself  should  act  in  the  premises.  Under  this  view 
it  cannot  foe  said  that  the  Act  of  1913  impairs  the  obligation  of 
the  franchise  contract  (assuming  that  the  city  can  raise  the 
question) ,  for  both  parties  to  that  agreement  must  have  entered 
into  it  with  full  knowledge  that  in  the  state  itself  reposed  the 
sovereign  power  of  rate  regulation.  {Manitowoc  v.  Manitowoc 
<fe  N.  T.  Co.,  145  Wis.  13,  140  Am.  St.  Rep.  1056,  129  N.  W. 
925 ;  Benwood  v.  Pvilic  Service  Com.,  75  W.  Va.  127,  83  S.  B. 
295.) 

But  it  is  insisted  on  behalf  of  the  city  that  the  Act  creating 
[12]  the  Public  Utilities  Commission  intended  to  recognize  all 
outstanding  contracts  of  this  character,  and  reference  is  made 
to  the  concluding  sentence  of  section  12  of  the  Act.    That  sec- 
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tion  first  declares  that  it  shall  be  unlawful  for  any  public  utility 
to  collect  a  different  rate  from  that  contained  in  the  schedules 
approved  by  the  commission.  It  likewise  forbids  rebates,  con- 
cessions or  special  privileges  to  any  consumer  which  affects  the 
rates,  tolls  or  charges  for  the  services  furnished,  and  fixes  the 
penalty  for  any  violation  and  then  concludes:  **This,  however 
does  not  have  the  effect  of  suspending,  rescinding,  invalidating 
or  in  any  way  affecting  existing  contracts."  It  is  very  clear 
that  this  sentence  refers  to  the  preceding  sentence  of  the  sec- 
tion exclusively,  and  not  to  the  terms  of  the  Act  in  its  entirety. 

A  consideration  of  the  statute  leads  to  the  conclusion  that 
in  its  enactment  the  legislature  intended  to  provide  a  compre- 
hensive and  uniform  system  of  regulation  and  control  of  public 
utilities,  by  a  specially  created  tribunal,  through  which  the 
state  itself  exercises  its  sovereign  power. 

Our  conclusion  is  that  since  1913  the  Public  Service  Gommis^ 
sion  has  had  exclusive  jurisdiction  over  the  subject  of  rate 
regulation  of  this  company,  that  the  provisions  of  the  franchise 
contract  fixing  rates  were  superseded  by  the  rates  approved  by 
the  commission,  and  that  the  remedy  of  the  city  is  by  complaint 
to  the  commission  if  the  rates  now  in  effect  are  excessive. 

Finally,  it  is  insisted  that  the  commission  has  never  estab- 
[13]  lished  rates  for  this  company,  and  until  it  does  so,  the 
rates  fixed  by  the  franchise  contract  should  be  enforced;  but, 
under  section  11  of  the  Act  of  1913,  existing  utilities  were  re- 
quired to  file  schedules  of  their  rates  with  the  commission,  and 
thereafter  no  change  in  rates  could  be  made  without  the  con- 
onrrence  of  the  commission.  In  other  words,  when  the  tariffs 
were  filed,  the  designated  rates  became  the  legal  rates  until 
changed  in  the  manner  provided  by  the  Act,  and  superseded 
the  rates  designated  in  the  franchise  contract. 

The  judgment  is  affirmed. 

'Affirmed^ 

Mr.  Chief  Justice  BaANiiiY  and  Mr.  Justice  Sanner 
concur. 
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EBY,  BBSPON0BNT,  V.  CITY  OP  LEWISTOWN,  Appellant. 

(No.  3,914.) 
(Submitted  May  4,  1918.    Decided  June  25,  1918.) 

[173  Pac.  1163.] 

Ciiies  and  Towns — Special  Improvements — Eminent  Dommn — 
Change  of  Street  Grade — Compensation — Statute — Notice  of 
Dam/ige — Constitution — Evidence — Appeal  cmd  Error — Offer 
of  Proof. 

Appeal — Becord — Sufficiency. 

1.  Where  the  record  on  appeal  contains  certified  copies  of  the 
papers  making  up  the  judgment-roll,  the  fact  that  it  does  not  con- 
tain a  copy  of  such  roll  made  up  and  certified  as  such  does  not 
demand  a  dismissal  of  the  appeal. 

Cities  and  Towns — Special  Improvements — Statute — Constitution. 

2.  Held,  that  section  13,  Laws  of  1913,  which  casts  upon  the  owner 
of  city  or  town  realty  embraced  within  the  limits  of  a  proposed 
special  improvement  ^district  the  burden  of  ascertaining  the  amount 
of  damage  likely  to  ensue  to  the  property  by  reason  of  its  creation, 
and  making  claim  for  the  amount  within  a  specified  time  or  be  de- 
barred thereafter  from  doing  so,  is  violative  of  section  14,  Article 
m.  Constitution,  which  forbids  the  taking  or  injuring  of  private 
property  for  a  public  use  until  compensation  is  iirst  made  or 
tendered. 

Statutes  of  Limitation — Nature  and  Purpose. 

3.  Statutes  of  limitation  are  statutes  of  repose,  their  object  being 
to  suppress  stale  and  fraudulent  claims  after  the  evidence  of  their 
payment  has  been  lost,  or  the  facts  concerning  them  have  become 
obscure  from  lapse  of  time  or  the  defective  memory,  or  death  or 
removal  of  witnesses. 

[As  to  the  effect  of  the  bar  of  the  statute  of  limitations,  see  note 
in  95  Am.  St.  Bep.  656.] 

Cities  and  Towns — Changing  Street  Grade — ^Measure  of  Damages — ^Evi- 
dence. 

4.  Evidence  to  show  the  cost  of  filling  plaintiff's  lots  and  raising 
his  buildings  to  grade,  and  the  market  value  of  the  property  before 
and  after  making  the  improvement,  was  competent  and  material 
in  an  action  to  recover  damages  occasioned  by  the  change. 

Same — Pleading — Evidence— Admissibility. 

5.  Under  allegations  of  the  complaint  that  plaintiff's  property  had 
been  permanently  injured  by  change  in  street  grade,  rendered  in- 
accessible and  undesirable  for  the  purposes  for  which  used,  necessi- 
tating large  expenditures  in  filling  and  adjusting  the  lots  to  grade, 
eiCj  and  defendant's  denial  of  any  damage  whatever,  the  latter 
was  entitled  to  introduce  evidence  tending  to  show  that  the  prop- 
On  liability  of  municipal  corporation  for  injury  to  abutting  property 

from   changing  the  grade  of  a  street  under  a  constitutional  provision 
against  "damaging"  private  property   for  pubUe  use  without  oompenja* 
tion,  see  notes  in  36  L.  R.  A.  (n.  8.)  1194;  L.  B.  A.  1915A,  382. 
66  Mont.— « 
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erty  had  not  been  injnred  or  that  the  damage  was  less  than  claimed 
by  plaintiff. 

Appeal  and  Error — Offer  of  Proof — When  Unnecessary. 

6.  The  rule  requiring  an  offer  of  proof  by  the  party  who  desires 
to  preserve  for  review  a  ruling  sustaining  an  objection  to  a  ques- 
tion put  to  a  witness  does  not  apply  when  the  question  indicates 
the  evidence  sought,  or  where  the  effect  of  the  ruling  is  to  exclude 
all  evidence  on  a  given  subject  under  a  mistaken  notion  that  it  is 
not  within  the  issues. 

Appeal  from  District  Court,  Fergus  County;  Roy  E.  Ayers, 
Judge. 

Action  by  J.  M.  Eby  against  the  City  of  Lewistown.  Judg- 
ment for  plaintiff,  and  defendant  appeals.  Beversed  and 
remanded. 

Messrs.  I.  B.  Kirkland  and  Mr,  Chas,  J.  Marshall,  for  Appel- 
lant, submitted  a  brief;  Mr.  Marshall  and  Mr,  Oscar  0.  Mud- 
ler,  of  Counsel,  argued  the  the  cause  orally. 

Compensatory  damages  in  a  case  like  this  mean  the  difference 
in  the  fair  market  value  of  the  property  before  and  after  the 
change  in  grade,  unless  such  difference  is  more  than  it  would 
cost  to  place  the  property  back  in  the  same  relative  position 
with  respect  to  the  new  grade  that  it  occupied  with  respect  to 
the  grade  as  it  existed  just  prior  to  the  change.  No  proof  of  the 
diminished  value  of  the  property  was  offered  by  the  plaintiff. 
The  evidence  offered  by  the  defendant  that  the  property  had 
not  been  diminished  in  value  by  reason  of  the  change  of  grade 
and  improvement  of  Janeaux  Street,  in  front  of  plaintiff's 
property,  was  rejected  by  the  court.  Under  the  rulings  of  the 
leading  courts  of  the  country,  in  fact  every  state  which  this 
court  would  feel  itself  justified  in  following,  the  defendant  is 
entitled  to  have  the  judgment  in  this  case  set  aside  and  a  new 
trial  granted  to  it.  The  cases  are  taken  from  the  courts  of 
last  resort  of  states  where  the  constitutional  provision  regard- 
ing the  taking  of  private  property  for  public  use,  without  com- 
pensation first  being  made  therefor,  is  the  same  or  similar  to 
the  constitutional .  provision  of  the  state  of  Montana  on  that 
subject.     (See  ErUd  cfe  A.  By.  Co.  v.  Wiley,  14  Okl.  310,  78 
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Pac.  96;  Pedelty  v.  Wiscori^in  Zinc  Co.,  148  Wis.  245,  134 
N.  W.  356;  Smith  v.  Kansas  City  (Mo.),  30  S.  W.  314;  Stroker 
V.  City  of  St.  Joseph,  117  Mo.  App.  350,  93  S.  W.  860;  City 
of  Rawlins  v.  Murphy,  19  Wyo.  238,  115  Pac.  436 ;  Somers  v. 
Metropolitan  Elevated  Ry.  Co.  and  Bohm  v.  Metropolitan  Ele- 
vated Ry.  Co.,  129  N.  Y.  576,  14  L.  B,  A.  344,  29  N.  B.  802; 
Blair  v.  City  of  Charleston,  43  W.  Va.  62,  64  Am.  St.  Rep. 
837,  85  L.  R.  A.  852,  26  S.  B.  341;  Swift  &  Co.  v.  Newport 
News,  105  Va.  108,  3  L.  R.  A.  (n.  s.)  404,  52  S.  B.  821.)  In 
Spnnger  v.  City  of  Chicago,  135  111.  552,  12  L.  R.  A.  609,  26 
N.  E.  514,  the  court  says:  "If  the  fair  market  value  of  the 
property  is  as  much  immediately  after  the  improvement  as  it 
was  before  the  improvement  was  made,  no  damage  has  been 
sustained,  and  no  recovery  can  b^  had."  For  cases  from  other  . 
jurisdictions  than  those  quoted  and  cited  from  in  this  brief, 
laying  down  the  same  rule  for  measure  of  damages,  see  Century 
Digest,  title  ''Municipal  Corporations,"  section  395,  and  cases 
cited  in  notes. 

California  and  Minnesota  have  constitutional  provisions  iden- 
tical with  our  own.  Furthermore,  section  6068  of  the  Civil 
Code  of  Montana  was  taken,  verbatim,  from  section  3333  of  the 
Civil  Code  of  California.  Therefore,  a  determination  of  the 
highest  court  of  the  latter  state  upon  this  question  should  be 
conclusive.  (See  Eachus  v.  Los  Angeles  Consolidated  E.  Ry. 
Co.,  103  Cal.  614,  42  Am.  St.  Rep.  149,  37  Pac.  750;  Nelson 
V.  YiUage  of  West  Dvlvih,  55  Minn.  497,  57  N.  W.  149 ;  SaK- 
den  V.  City  of  Little  Falls,  102  Minn.  358,  120  Am.  St.  R^. 
635,  13  L.  R.  A,  (n.  s.)  790,  113  N.  W.  884.) 

Messrs.  Belden  &  De  Kalb,  for  Respondent,  submitted  a 
brief ;  Mr.  0.  W.  Belden  argued  the  cause  orally. 

The  measure  of  damages  adopted  in  this  case  has  been  held 
proper  in  a  number  of  cases.  {City  of  Seattle  v.  Methodist 
Protestant  Church,  138  Fed.  307,  70  C.  C.  A.  597;  City  of 
Chicago  v.  Jackson,  196  lU.  496,  63  N.  B.  1013-1135 ;  Stroker  v. 
St.  Joseph,  117  Mo.  App.  350,  93  S.  W.  860;  Qraessle  v.  Car- 
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penter,  70  Iowa,  166,  30  N.  W.  392;  Lentz  v.  Carnegie,  145 
Pa.  612,  27  Am.  St.  Rep.  717,  23  Atl.  219;  2  Abbott  on  Munici- 
pal Corporations,  p.  1936,  sec.  814.)     For  a  full  and  complete 

* 

analysis  of  the  rights  and  remedies  of  an  injured  party  in 
cases  of  this  kind  where  compensation  was  not  first  made,  we 
refer  the  court  to  the  case  of  Blackwell,  E,  dk  8,  W.  By.  Co.  v. 
Bebout,  19  Okl.  63,  14  Ann.  Cas.  1145,  91  Pac,  877,  and  the 
note  on  the  subject  appended  to  the  last  citation.  We  contend 
that  a  recognition  of  the  rule  claimed  by  appellant  to  govern 
in  cases  of  this  kind  needs  very  careful  revision  at  the  hands 
of  the  courts.  It  is  unscientific  in  the  extreme.  It  has  been 
quite  universally  held  in  other  classes  of  cases  that  a  wrong- 
doer shall  not  be  permitted  to  profit  by  the  wrong  done.  Theo- 
retically, because  the  grading  of  a  street  results  in  the  saving 
to  the  property  owner  whose  property  abuts  thereon  of  the  cost 
of  digging  a  basement  does  not,  we  contend,  entitle  the  wrong- 
doer to  offset  that  saving.  That  would  be  thrusting  upon  him  a 
benefit  which,  perhaps,  he  did  not  desire.  This  alleged  right 
has  been  denied  in  the  following  cases,  and  we  think  clearly  on 
principle:  Pinney  v.  Winsted,  83  Conn.  411,  76  Atl.  994  (in 
which  it  was  said:  ''He  cannot  thrust  benefits  upon  the  land 
owner  and  then  set  up  the  benefits  in  reduction  of  the  damage 
caused  by  these  acts'');  Turner  v.  Bising  Sun  etc.  Turnpike 
Co.,  71  Ind.  547;  Baillio  v.  Bumey,  3  Rob.  (La.)  317  (clearing 
of  land) ;  Loomis  v.  Chreen,  7  Me.  386  (improvement  of  an  es- 
tate from  the  cutting  of  trees) ;  Leigh  v.  Oarysburg  Mfg.  Co,, 
132  N.  C.  167,  43  S.  E.  632  (benefit  to  plaintiff's  tenants  not 
admissible  in  mitigation  of  an  injury  to  his  freehold) ;  Hurley 
V.  Jones,  165  Pa.  St.  34,  30  Atl.  499  (improvement  of  a  lot 
from  filling  it  in). 

MR.  CHIEF  JUSTICE  BRANTLY  delivered  the  opinion  of 
the  court. 

On  May  11,  1914,  the  council  of  the  city  of  Lewistown,  Fer- 
gus county,  under  the  provisions  of  the  Act  of  the  l^islature 
entitled  ''An  Act  relating  to  special  improvement  districts  in 
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cities  and  towns,*'  etc.,  approved  March  14,  1913  (Laws  1913, 
Chap.  89),  passed  a  resolution  of  intention  to  create  a  special 
improvement  district  for  the  purpose  of  excavating,  filling  and 
grading  Janeaux  Street,  one  of  the  principal  streets  of  the  city, 
and  the  intersections  thereof  (excluding  the  intersection  of 
First  Avenue  and  Janeaux  Street),  between  the  southwesterly 
boundary  line  of  Sixth  Avenue  and  the  northeasterly  boundary 
line  of  Dawes  Street.  After  notice  had  been  given  as  required 
by  the  Act,  such  proceedings  were  had  that  the  district  was 
created  by  resolution  passed  on  June  8;  it  being  designated  as 
special  improvement  paving  district  No.  17.  On  July  1  a 
contract  was  let  by  the  mayor  and  the  city  clerk,  under  the 
direction  of  the  city  council,  to  J.  C.  Maguire  for  the  doing  of 
the  work  in  accordance  with  plans  and  specifications  which  had 
been  prepared  by  the  council,  to  conform  to  the  grade  as  estab- 
lished by  ordinance  designated  as  Ordinance  No.  293,  enacted 
on  June  14.  The  work  was  at  once  begun,  and  continued  to 
completion  on  September  15.  The  plaintiff  is  the  owner  of  lots 
4,  5  and  6,  and  fractional  lot  7,  in  block  N-16,  of  the  original 
town  site  of  Lewistown,  and  fractional  lot  3  of  the  Morase  Ad- 
dition thereto.  Fractional  lots  7  and  3  together  constitute  a 
lot  of  the  same  area  as  the  other  three.  For  present  purposes, 
the  three  lots  and  the  two  fractional  lots  may  be  considered  as 
four  lots.  They  are  each  50  feet  in  width  by  90  feet  in  depth, 
and  constitute  a  quadrangular  area  with  a  frontage  on  Janeaux 
Street  of  200  feet,  extending  back  to  an  alley  running  parallel 
with  it  through  the  block.  The  quadrangle  is  bounded  on  the 
northeasterly  side  by  Fifth  Avenue.  Plaintiff's  lots  therefore 
lie  between  Fifth  and  Sixth  Avenues.  On  the  front  of  lot  4, 
facing  Janeaux  Street,  is  a  brick  building  used  as  a  plumber's 
shop.  This  extends  several  feet  over  on  lot  5.  On  the  rear  of 
lot  4  there  is  a  small  residence  which  fronts  on  Fifth  Avenue. 
On  lot  6  there  is  also  a  small  residence.  There  are  no  improve- 
ments on  lot  7.  Prior  to  the  passage  of  the  ordinance  estab- 
lishing the  grade,  Janeaux  Street  had  followed  the  contour  of 
the  natural  surface,  except  that  in  front  of  lot  7,  and  lots  be- 
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tween  it  and  Sixth  Avenue,  a  narrow  fill  had  been  made  by 
dumping  waste  material  therein,  in  order  to  render  more  con- 
venient the  approach  to  Sixth  Avenue  to  the  southwest,  the 
general  level  of  which  was  about  ten  feet  above  that  of  all  the 
plaintiff's  lots.  The  change  of  grade  effected  by  the  ordinance, 
except  Bs  noted,  was  from  the  natural  contour  to  a  uniform 
grade  from  the  intersection  of  Janeaux  Street  and  Fifth 
Avenue,  along  the  front  of  the  entire  block,  to  the  intersection 
of  the  former  with  Sixth  Avenue. 

This  action  was  brought  to  recover  damages  for  injury 
claimed  to  have  been  caused  to  plaintiff's  lots  by  the  change 
of  grade.    It  is  alleged  in  the  complaint: 

**  V.  That  between  the  eleventh  day  of  May,  A.  D.  1914,  and 
the  fifth  day  of  October,  A.  D.  1914,  the  defendant  wrongfully 
and  unlawfully,  and  without  plaintiff's  consent,  and  against  his 
will,  and  without  taking  any  steps  whatsoever  to  have  ap- 
praised, or  to  pay,  the  damages  done  to  plaintiff's  said  prop- 
erty and  accruing  to  plaintiff,  and  without  any  offer  to  pay 
plaintiff  therefor,  defendant  caused  the  grade  of  Janeaux 
Street,  upon  which  said  lots  fronted  as  aforesaid,  to  be  greatly 
raised,  changed,  and  altered,  thereby  placing  the  said  property 
and  the  said  buildings  and  permanent  structures  thereon  far 
below  the  surface  grade  of  said  Janeaux  Street,  whereby  plain- 
tiff's property  and  said  buildings  and  structures  were  and  are 
permanently  injured,  damaged,  rendered  inaccessible,  incon- 
venient, and  undesirable  for  the  purposes  for  which  they  were 
and  are  designed,  and  necessitating  upon  the  part  of  the  plain- 
tiff a  large  expenditure  of  money  and  loss  of  time  in  placing 
the  said  buildings  on  the  grade  of  said  street  and  filling  and 
adjusting  the  said  lots  to  such  grade,  to  plaintiff's  damage  in 
the  sum  of  $5,000." 

In  its  answer  the  defendant  admits  that  it  caused  the  grade 
of  Janeaux  Street  to  be  raised,  changed  and  altered  as  alleged, 
but  denies  that  plaintiff's  property  was  thereby  damaged  in 
any  amount  whatever.  As  a  special  defense  in  bar  of  the  ac- 
tion, the  answer  then  sets  forth  all  the  proceedings  resulting 
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in  the  creation  of  special  improvement  paving  district  No.  17. 
It  then  alleges,  in  substance,  that  the  work  was  done  under  a 
contract  let  by  the  city  to  Maguire ;  that  it  was  done  strictly  in 
accordance  with  the  contract,  to  conform  to  the  grade  estab- 
lished by  the  ordinance;  that  the  plaintiff  wholly  failed  and 
neglected,  during  sixty  days  after  the  contract  was  let,  to  file 
a  written  claim  for  damages  which  would  be  caused  to  his  said 
lots,  as  provided  by  section  13  of  Chapter  89  of  the  Act  re- 
ferred to  above ;  that  by  failure  to  file  his  claim  within  the  time 
limited  by  the  Act  for  that  purpose  he  waived  his  right  to 
claim  damages;  and  that  therefore  his  right  to  maintain  the 
action  is  barred  by  the  provisions  of  said  section.  On  motion 
of  plaintiff  the  court  struck  out  all  that  portion  of  the  special 
defense  alleging  waiver,  leaving  to  be  tried  only  the  issues  as  to 
the  fact  of  injury  and  the  amount  of  damages  to  which  plain- 
tiff might  be  entitled.  The  plaintiff  had  verdict  and  judgment 
for  $2,500.     The  defendant  has  appealed  from  the  judgment. 

In  their  brief,  counsel  for  plaintiff  object  to  the  consideration 
[1]  of  the  appeal  on  the  merits,  and  move  for  a  dismissal  of 
it  on  the  ground  that  the  record  does  not  contain  a  copy  of  the 
judgment-roll,  made  up  and  certified  as  such.  The  record  is 
substantially  in  the  same  form  as  was  that  before  us  in  Stokes 
V.  Long,  52  Mont.  470,  159  Pac.  28.  In  disposing  of  the  second 
ground  of  the  motion  to  dismiss  the  appeal  in  that  case,  we 
held  that  the  record  was  sufficient  to  meet  all  the  requirements 
of  section  6799  of  the  Revisied  Codes.  The  motion  is  therefore 
denied. 

The  contention  is  made  that  the  court  erred  in  striking  out 
[2]  the  latter  portion  of  defendant's  special  defense.  Section 
13  of  the  Act  is  as  follows:  **At  any  time  within  sixty  days 
from  the  date  of  the  award  of  contract  any  owner  or  other  per- 
son, having  any  interest  in  any  lot  or  land  liable  to  assessment, 
who  claims  that  any  of  the  previous  acts  or  proceedings,  relat- 
ing to  said  improvements,  are  irregular,  defective,  erroneous, 
or  faulty,  or  that  his  property  will  be  damaged  by  the  making 
of  any  of  the  improvements  in  the  manner  contemplated,  may 
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file  with  the  city  clerk  a  written  notice,  specifying  in  what  re- 
spect said  acts  or  proceedings  are  irregular,  defective,  erro- 
neous, or  faulty,  or  in  what  manner  and  to  what  extent  his 
property  will  be  damaged  by  the  making  of  said  improvements. 
Said  notice  shall  state  that  it  is  made  in  pursuance  of  this  sec- 
tion. All  objections  to  any  act  or  proceeding  or  in  relation 
to  the  making  of  said  improvements,  not  made  in  writing,  and 
in  the  manner  and  at  the  time  aforesaid,  and  all  claims  for 
damages  therefor,  shall  be  waived  by  such  property  owner: 
Provided,  the  notice  of  the  passage  of  the  resolution  of  inten- 
tion has  been  actually  published  and  the  notices  of  improve- 
ments posted,  as  provided  in  this  Act." 

By  a  reading  of  this  Act,  giving  special  attention  to  section 
19,  it  becomes  apparent  that,  so  far  as  it  relates  to  damages 
claimed  by  a  property  owner  in  an  improvement  district  for 
injury  to  his  property  by  a  change  of  grade,  the  legislature  had 
in  view  two  purposes:  (1)  To  debar  such  owner  from  any  claim 
for  compensation  for  damage  to  his  property  which  he  antici- 
pates will  be  wrought  by  a  proposed  improvement,  if  he  fails 
to  ascertain  the  amount  and  extent  of  it,  and  to  give  notice  in 
writing  thereof  to  the  council  within  the  specified  time;  and 
(2)  if  notice  is  given,  and  he  is  awarded  damages,  to  enable  the 
council  to  add  the  amount  of  them  to  the  cost  of  making  the 
improvement  when  it  comes  to  spread  the  assessment  upon 
the  property  included  in  the  district.  It  is  not  disclosed  by 
anything  in  the  record  upon  what  theory  the  trial  court  struck 
out  the  portion  of  the  special  defense.  Counsel  for  the  plain- 
tiff insist  that  its  action  can  be  upheld,  either  on  the  ground 
that  section  13  is  void  as  being  repugnant  to  section  14  of 
Article  III  of  the  state  Constitution,  or  that  it  is  void,  be- 
cause violative  of  section  29  of  the  same  Article  of  that  in- 
strument. The  first  of  these  provisions  is:  *' Private  property 
shall  not  be  taken  or  damaged  for  public  use  without  just 
compensation  having  been  first  made  to  or  paid  into  court  for 
the  owner."  To  uphold  the  court's  action  on  this  ground, 
counsel  argue  that  this  provision  of  the  Constitution  imposes 


55  Mont.]  Eby  v.  City  op  Lbwistown.  121 

upon  the  agency  of  the  state,  which  may  be  clothed  with  author- 
ity to  take  or  damage  private  property  for  public  use,  the  duty 
(a)  to  ascertain  upon  its  own  initiative  what  will  be  just  com- 
pensation for  the  property  to  be  taken  or  damaged  in  order 
that  a  particular  public  purpose  may  be  served,  and  (b)'  to 
pay  such  compensation  to  the  owner  or  tender  it  to  him,  before 
the  taking  or  damaging  occurs,  and  that  section  13,  supra^  is 
clearly  repugnant  to  it  in  imposing  upon  the  owner  who  antici- 
pates that  his  property  will  be  damaged,  the  obligation  to 
ascertain  the  amount  of  damages  he  will  suffer  and  to  make 
claim  for  it  within  the  specified  time  at  the  peril  of  being  alto- 
gether debarred  from  thereafter  making  any  claim.  Counsel 
for  defendant  contend  that  section  13  is  merely  a  statute  of 
limitations,  and  that,  since  it  is  within  the  power  of  the  legis- 
lature to  fix  a  limit  within  which  an  action  may  be  brought 
upon  any  kind  of  claim,  the  section  is  not  obnoxious  to  the 
objection  made  to  it. 

It  must  be  conceded  that  the  legislature  is  free  to  enact  stat- 
utes of  limitations  because  the  Constitution  does  not  deny  it 
the  power  to  do  so.  Such  enactments  may  even  be  made  to 
apply  to  causes  of  action  already  existing,  provided  only  a  rea- 
sonable time  is  fixed  by  the  legislature  in  which  parties  may 
commence  actions  upon  them  before  the  statutory  bar  may  be 
pleaded.  {Ouiterman  v.  Wishon,  21  Mont  458,  54  Pac.  566.) 
If,  however,  we  keep  in  mind  the  nature  and  object  of  statutes 
of  limitation,  it  is  apparent  that  the  provision  in  question  can- 
[3]  not  be  classed  as  such.  The  principle  upon  which  stat- 
utes of  limitation  are  based  is  that  they  are  statutes  of  repose ; 
their  object  being  to  suppress  stale  and  fraudulent  claims  after 
the  evidence  of  their  payment  has  been  lost,  or  the  facts  con- 
cerning them  have  become  obscure  from  lapse  of  time  or  the 
defective  memory,  or  death,  or  removal  of  witnesses.  (25  Cyc. 
983 ;  Anaconda  Min.  Co.  v.  Sa/Ue,  16  Mont.  8,  50  Am.  St.  Rep. 
472,  39  Pac.  909.)  Section  13,  supra,  does  not  fix  a  limit  within 
which  the  property  owner  may  bring  his  action,  but  merely 
raises  a  conclusive  presumption  that  he  has  elected  to  waive  any 
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damage  he  will  suffer  by  the  change  of  grade,  if  he  fails  to 
ascertain  and  notify  the  city  authorities  of  the  manner  and 
extent  of  it.  In  this  it  is  distinguishable  from  a  statute  of 
limitations,  application  of  which  depends  upon  whether  the 
time  within  which  a  particular  claim  may  be  enforced  by  ac- 
tion has  expired.  It  falls  rather  within  the  class  of  provisions 
similar  to  section  3289  of  the  Revised  Codes.  The  purpose  of 
this  provision  is  to  enable  the  city  to  examine  the  place  where 
an  injury  occurs  "by  reason  of  any  defect  in  any  bridge,  street, 
road,"  etc,  to  consult  those  who  may  be  witnesses,  and  to  have 
the  opportunity  to  adjust  and  settle  the  claim  and  avoid  litiga- 
tion, if  investigation  discloses  liability  to  make  compensation. 
{Tonn  V.  City  of  Helena,  42  Mont.  127,  36  L.  E.  A.  (n.  s.) 
1136,  111  Pac.  715.) 

By  many  of  the  courts  these  provisions  are  classed  as  special 
statutes  of  limitation,  in  that  the  giving  of  the  required  notice 
is  a  preliminary  step  necessary  to  be  taken  to  enforce  the  claim. 
{Schmidt  v.  Fremont,  76  Neb.  577,  97  N.  W.  830;  Belkin  v. 
lou^  Falls,  122  Iowa,  430,  98  N.  W.  296 ;  Vcm  Auken  v.  City 
of  Adrian,  135  Mich.  534,  98  N.  W.  15.)  In  our  opinion,  the 
better  view  is  that  the  giving  of  the  notice  is  of  the  essence 
of  the  right  of  action  itself,  without  allegation  and  proof  of 
which  no  recovery  can  be  had.  {Dolenty  v.  Broadwater 
County,  45  Mont.  261,  122  Pac.  919.)  These  remarks,  how- 
ever, are  a  digression  remotely  germane,  if  germane  at  all,  to 
the  real  question  at  issue.  The  rule  of  construction  applicable 
to  the  provision  of  the  Constitution  invoked  is  declared  by  the 
instrument  itself.  (Sec.  27,  Art.  III.)  Expressed  in  terms 
clearly  prohibitory,  without  words  in  itself  or  elsewhere  in  the 
Constitution  expressly  declaring  it  to  be  otherwise,  it  is  a  limi- 
tation denying  to  the  legislature  the  power  to  authorize  the 
taking  or  damaging  of  the  property  of  the  citizen  without  a 
fulfillment  of  the  condition  expressly  imposed  by  it,  viz.: 
**  Without  just  compensation  having  been  first  made  to  or  paid 
into  court  for  the  owner."  (Art.  Ill,  sec.  14.)  By  adopting 
it  the  convention  modified  the  rule  of  the  common  law,  which 
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denied  to  the  owner  compensation  for  infringements  upon  his 
right  of  free  access  to  his  property  by  changes  in  the  grade 
of  the  street  upon  which  it  abuts  {Less  v.  City  of  Butte,  28 
Mont.  27,  98  Am.  St.  Rep.  545,  61  L.  B.  A.  601,  72  Pac.  140), 
and  secured  to  him  the  possession  and  enjoyment  of  it  free  from 
interference  with  it  by  any  means  for  any  public  purpose,  until 
just  compensation  has  been  ascertained  and  made  or  tendered 
to  him;  The  making  or  tendering  of  compensation  is  thus 
made  a  condition  precedent.  On  this  subject  this  court  said  in 
Flynn  v.  Beaverhead  County,  49  Mont.  347,  141  Pac.  673 :'  *  By 
force  of  this  provision  private  property  cannot  be  taken  for 
a  public  use  in  invitum,  except  upon  compensation  first  being 
made  to  the  owner.  In  other  words,  the  payment  or  tender  of 
compensation,  the  amount  of  which  has  been  ascertained  in  the 
manner  provided  by  law,  is  made  a  condition  precedent  to  the 
acquisition  of  any  right  by  the  public  •  •  •  Possession 
taken  from  the  owner  without  compliance  with  this  condition  is 
wrongful,  and  ejectment  will  lie  in  favor  of  the  owner  to  re- 
cover it.  The  fact  that  the  wrongdoer  is  a  municipal  corpora- 
tion does  not  affect  the  right  to  maintain  the  action."  If  the 
making  of  just  compensation  is  a  condition  precedent,  then 
it  is  beyond  the  power  of  the  legislature  to  require  the  owner 
to  do  any  act  in  order  to  secure  what  is  guaranteed  to  him  by 
the  fundamental  law. 

When  we  come  to  examine  the  decisions  of  the  courts  of  those 
states  whose  Constitutions  contain  provisions  couched  in  the 
same  or  substantially  the  same  terms  as  our  own,  we  find  them 
in  hopeless  conflict.  For  illustration :  The  courts  of  Ohio,  Mis- 
souri and  California  uphold  provisions  of  statute  or  city  char- 
ters having  the  same  purpose  and  effect  as  section  13,  supra, 
{Wabash  R.  R.  Co.  v.  City  of  Defiance,  52  Ohio  St.  262,  40 
N.  K  89 ;  Kansas  City  v.  Duncan,  135  Mo.  571,  37  S.  W.  513 ; 
Potter  V.  Ames,  43  Cal.  75 ;  Sola  v.  Pasadena,  162  Cal.  714,  124 
Pac.  539.)  The  courts  of  other  states  interpreting  the  Consti- 
tution as  imposing  upon  the  agency  of  the  state  the  obligation 
to  first  make  compensation  to  the  private  owner,  with  much 
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more  reason  declare  that  the  owner  cannot  be  compenfiated  by 
an  opportunity  afforded  him  to  litigate  for  it,  however  long 
the  time  allowed  him  for  that  purpose.  {Levee  Commrs.  v. 
Dancy,  65  Miss.  335,  3  South.  568 ;  Kincaid  v.  City  of  Seattle, 
74  Wash.  617,  134  Pac.  504,  135  Pac.  820 ;  Kime  v.  Cass  County, 
71  Neb.  677,  8  Ann.  Cas.  853,  99  N.  W.  546,  101  N.  W.  2.) 

In  Levee  Commrs.  v.  Dancy,  supra,  the  court  said:  ''Obtain- 
ing by  grant  from  the  owner,  or  by  adverse  possession,  long 
enough  to  bar  his  claim  to  the  property,  or  condemning  and 
paying  for  it,  are  the  only  modes  of  obtaining  private  property 
for  public  use  in  this  state;  and  no  Act  which  devolves  on  the 
owner  the  duty  of  initiating  proceedings  for  compensation  for 
his  property,  as  the  condition  of  his  obtaining  it,  is  allowable. 
He  cannot  be  required  to  become  an  actor  under  the  penalty 
of  losing  his  property  and  *due  compensation'  for  it,  if  he  shall 
not.  He  may  enjoy  his  own,  secure  under  constitutional  guar- 
anty, until  an  inquest  by  public  authority  determines  that  it  is 
required  for  public  use,  and  fixes  the  price  to  be  paid  him  for 
the  sale  tt  it,  and  this  price  must  be  paid  or  tendered  before 
his  right  can  be  divested,  and  a  right  to  ask  for  compensation  in 
tliree  months  or  three  years  is  not  a  valid  substitute  for  the 
constitutional  right  to  'due  compensation  first  being  made.' 
The  objection  that  the  claim  for  compensation  was  not  made  in 
time  is  therefore  not  maintainable.'* 

In  Kime  v.  Cass  County,  supra,  the  court  on  this  subject 
made  use  of  the  following  very  terse  language:  "If  the  legis- 
lature could  rightly  require  of  the  land  owner  one  afiirmative 
and  initiatory  act  as  a  condition  precedent  to  obtaining  dam- 
ages, they  might  require  of  him  any  other,  or  a  series  of  acts 
which  might  be  difficult  or  onerous,  or  in  some  circumstances 
impossible  of  performance,  and  so  the  constitutional  guaranty 
might  thus  be  seriously  impaired,  or  wholly  frittered  away. 
We  are  of  opinion  that  the  spirit,  if  not  the  letter,  of  the  Con- 
stitution, requires  that  the  public,  seeking  to  appropriate  private 
property  to  its  use,  should,  unless  damages  have  been  waived 
by  some  affirmative  and  unequivocal  act,  take  steps  of  its  own 
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motion  to  ascertain  their  amount  and  secare  their  payment,  and 
that  mere  passive  acquiescence  by  an  individual  in  the  appro- 
priation of  property,  unaccompanied  by  any  conduct  indicative 
of  affirmative  assent  thereto,  should  not,  unless  continued  for 
the  statutory  period  of  limitations,  be  regarded  as  a  waiver  of 
his  rights." 

Mr.  Lewis,  in  his  work  on  Eminent  Domain  (third  edition, 
section  676),  states  his  views  thus:  ''These  [constitutional]  pro- 
visions are  imperative,  and  any  law  which  violates  them  is  in- 
capable of  enforcement.  •  •  •  The  same  rule  applies  to  a 
taking  by  municipal  corporation^  as  to  others.'' 

The  foregoing  cases,  except  Kincaid  v.  CUy  of  Seattle,  had 
imder  consideration  the  taking  of  property  for  public  use,  and 
not  consequential  injury  caused  by  the  change  of  gprade  in  a 
street  by  order  of  the  municipality.  Yet,  as  pointed  out  in  that 
case,  they  logically  hold  that  a  statute  which  requires  the 
owner,  whether  his  property  is  about  to  be  taken  or  damaged, 
to  initiate  his  right  to  compensation  by  afi&rmative  act,  is  violar 
tive  of  the  guaranty  declared  by  the  section  of  the  Constitution, 
81/tpra.  We  agree  with  this  view,  and  therefore  hold  that  the 
court  properly  struck  out  the  part  of  the  pleading  setting  up 
the  bar  of  the  statute. 

Since  this  conclusion  disposes  of  this  branch  of  the  case,  we 
shall  not  examine  the  question  whether  the  section  of  the  statute 
in  question  is  also  violative  of  the  other  provision  of  the  Con- 
stitution which  guarantees  due  process  of  law. 

At  the  trial  plaintiff  introduced  evidence  to  show  what  it 
[4]  would  cost  to  fill  the  lots  and  raise  the  buildings  to  the 
grade  of  Janeaux  Street  as  established  by  the  ordinance,  in- 
cluding the  construction  of  retaining  walls  along  the  alley  in 
the  rear  and  along  the  boundary  line  between  lot  7  and  the  one 
adjoining  it  toward  Sixth  Avenue,  and  then  rested.  Counsel 
for  defendant  interposed  an  objection  that  it  was  incompetent 
and  immaterial,  because  it  did  not  tend  to  establish  the  correct 
measure  of  damages,  because  it  did  not  tend  to  show  that  the 
market  value  of  the  property  was  diminished  by  the  change 
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of  grade,  and  because  it  was  not  accompanied  by  other  evidence 
tending  to  show  that  the  filling  of  the  lots  and  raising  of  the 
buildings  would  restore  them  to  the  same  relative  position  with 
respect  to  the  present  grade  of  Janeaux  Street  as  they  occupied 
with  respect  to  the  grade  of  that  street  before  the  change  was 
made.  The  court  overruled  the  objection.  Counsel  for  defend- 
ant entertained  the  view  that  the  correct  standard  of  damages 
is  the  difference  between  the  fair  market  value  of  the  property 
before  and  after  the  change  in  the  grade  had  been  effected,  less 
the  amount  of  benefits  accruing  to  it  by  reason  of  the  improve- 
ments. They  called  witnesses  and  offered  to  show  by  them  that 
according  to  this  standard  of  measurement  plaintiff's  property 
had  not  been  damaged  to  any  extent.  The  court  held  that  the 
evidence  sought  was  incompetent  and  immaterial,  and  refused 
to  permit  counsel  to  examine  the  witnesses.  The  real  inquiry 
presented  by  the  contentions  of  counsel,  therefore,  is  whether 
the  court  heard  and  submitted  the  case  to  the  jury  upon  the 
correct  theory  of  damages. 

The  general  rule  by  which  damages  to  real  estate  are  to  be 
measured  is  stated  by  Mr.  Sedgwick  as  follows:  *'The  general 
principle  upon  which  compensation  for  injuries  to  real  property 
is  given  is  that  the  plaintiff  should  be  reimbursed  to  the  extent  of 
the  injury  to  the  property.  The  injury  caused  by  the  defendant 
may  be  of  a  permanent  nature;  in  such  a  case  the  measure  of 
damages  is  the  diminution  in  the  market  value  of  the  property. 
•  •  •  If  the  injury  is  easily  reparable,  the  cost  of  repairing 
may  be  recovered.  But  it  must  be  shown  that  the  repairs  were 
reasonable ;  and  if  the  cost  of  repairing  the  injury  is  greater  than 
the  diminution  in  market  value  of  the  land,  the  latter  is  always 
the  true  measure  of  damages.  Strictly  speaking,  therefore,  the 
cost  of  repairs  is  not  the  measure  of  damages,  but  only  evidence 
of  the  amount  of  damages.''  (3  Sedgwick  on  Damages,  sec. 
932.) 

In  38  Cyc,,  at  pages  1126  and  1127,  the  rule  is  stated  thus: 
"The  difference  in  the  value  of  land  before  and  after  the  tres- 
pass is  the  general  rule  as  to  the  measure  of  damages  for  an 
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injury  to  the  land  itself,  and  this  means  the  difference  in  value 
of  the  entire  tract,  not  merely  the  ground  at  the  exact  place  of 
injury.  But  where  the  land  can  be  restored  to  its  former  con- 
dition at  a  cost  less  than  the  diminution  in  value,  if  it  is  not 
restored,  the  cost  of  restoration,  plus  compensation  for  loss  of 
time,  is  frequently  laid  down  as  the  measure  of  damages. 
However,  the  application  of  this  principle  is  confined  to  cases 
where  the  cost  of  restoration  is  less  than  the  difference  in  the 
value  of  the  land  before  and  after  the  trespass,  and,  of  course, 
it  is  limited  to  cases  where  cost  of  restoring  the  specific  land 
is  less  than  the  value  of  the  land.  Evidence  of  cost  of  restorer 
tion  is  admissible  only  to  reduce,  not  to  increase,  the  damages 
above  the  diminution  in  value  of  the  land  resulting  from  the 
trespass." 

In  Volume  28  of  the  same  work,  at  pages  1074^1076,  we  find 
this  statement  of  the  measure  of  damages  for  changes  of  grade 
and  the  like:  ''The  general  rule  as  to  the  measure  of  damage, 
whether  for  a  change  of  grade,  street  opening,  or  other  im- 
provement, is  that  it  consists  of  the  difference  in  the  value  of 
the  property  affected  immediately  before  and  immediately  after 
the  making  of  the  improvement,  allowance  being  made  for  the 
particular  use  to  which  the  property  is  adapted,  and  for  direct 
benefit  it  has  received  by  reason  of  the  improvement.  •  •  • 
Where  the  rule  is  adopted  that  the  measure  of  damages  is  the 
change  in  market  value,  specific  items  of  injury  can  be  con- 
sidered only  in  determining  the  difference  in  market  value,  not 
as  the  basis  of  specific  awards  of  damages.  An  abutting  owner 
has  no  right  to  damages  for  a  change  of  grade,  where  the  prop- 
erty is  left  as  convenient  of  access  as  before  and  there  is  no 
depreciation  in  its  market  value,  or  in  case  the  market  value 
of  the  property,  including  the  use  to  which  it  may  be  devoted, 
will  be  enhanced."  Again,  on  pages  1079  and  1080:  '*If  the 
particular  property  is  benefited  as  much  as  damaged,  there  can 
be  no  recovery,  and  benefits  accruing  to  property  by  reason  of 
the  improvement  may  be  set  off  against  damages,  if  such  benefits 
are  special,  and  not  in  common  with  those  resulting  to  property 
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in  general;  but,  where  an  abutting  owner  is  assessed  for  the 
cost  of  the  improvement,  the  only  benefit  that  can  be  set  off  is 
that  which  is  in  excess  of  the  assessment  levied  against  him." 

In  their  work  on  Taxation  and  Assessment  (Volume  2,  section 
661),  Page  &  Jones  state  the  rule  in  this  language:  ''If,  by 
reason  of  a  public  improvement,  injury  is  caused  to  private 
property  for  which  the  public  corporation  constructing  the  im- 
provement is  liable  in  damages,  the  measure  of  damages  is  the 
difference  between  the  market  value  of  the  property  as  it  was 
before  the  alteration  and  as  it  was  immediately  afterwards,  sub- 
ject to  deduction  for  special  benefits  caused  by  such  improve- 
ments." 

In  McQuillin  on  Municipal  Corporations,  Volume  4,  section 
1991,  the  author  says:  ''The  measure  of  damages  resulting  to 
property  from  the  change  of  grade  of  a  street,  or  other  public 
improvement,  is  the  difference  between  the  fair  market  value 
of  the  property  just  before  the  work  was  done  and  such  value 
thereafter,  less  any  special  benefit  and  advantage  thereto  re- 
sulting from  the  improvement." 

The  rule  thus  stated  in  varying  terms  is  recognized  by  the 
courts  generally.  {Sweeney  v.  Montarui  C.  By.  Co.,  25  Mont 
543,  65  Pac.  912 ;  ErUd  &  A.  Ry.  Co,  v.  Wiley,  14  Okl.  310,  78 
Pac.  96 ;  Hartshorn  v.  Chaddock,  135  N.  T.  117,  17  L.  R.  A.  426, 
31  N.  E.  997;  Pedelty  v.  Wisconsin  Zinc  Co.,  148  Wis.  245, 
134  N.  W.  356 ;  Smith  v.  City  of  Kansas  City,  128  Mo.  23,  30 
S.  W.  314 ;  Stroker  v.  City  of  St.  Joseph,  117  Mo.  App.  350,  93 
S.  W.  860.)  Tested  by  the  rule  laid  down  in  these  authorities, 
the  evidence  showing  the  cost  of  restoration  was  competent  and 
material.  In  Hartshorn  v.  Chaddock,  supra,  the  New  York 
court  held  that,  in  the  absence  of  evidence  introduced  by  either 
party  showing  the  effect  of  the  injury  upon  the  market  value, 
evidence  showing  the  cost  of  restoration  was  sufiicient  to  sustain 
an  award  of  damages.  The  evidence  offered  by  the  defendant, 
tending  to  show  the  market  value  before  and  after  the  install- 
ment of  the  improvement,  was  also  competent,  and  in  excluding 
it  the  court  was  in  error.    Defendant  was  clearly  entitled  to 
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show  if  it  could,  that  the  value  of  plaintiff's  property  was  ac- 
tually enhanced  by  the  improvement,  and  that  he  was  not  en- 
titled to  recover  anytliing.  In  case  it  could  not  show  this,  it 
was  nevertheless  entitled  to  show  by  the  evidence,  so  far  as  it 
had  value  for  that  purpose,  that  the  diminution  in  value  was 
less  than  the  cost  of  restoration.  The  court  would  not  other- 
wise be  in  a  position  to  submit  the  case  to  the  jury  in  such  a 
way  as  to  enable  them  to  ascertain  and  declare  what  compensa- 
tion, if  any,  the  plaintiff  was  entitled  to.  For  this  error  the 
defendant  is  entitled  to  a  new  trial. 

Throughout  the  trial  counsel  for  the  plaintiff  assumed  the 
[5]  position  that  the  complaint  was  so  formulated  as  to  tender 
issue  solely  upon  the  cost  of  restoration  of  the  property,  and 
hence  that  the  evidence  of  the  market  value  of  the  property 
offered  by  defendant  was  incompetent,  because  it  was  without 
this  issue.  There  is  no  merit  in  .this  contention.  The  allega- 
tions of  the  paragraph  quoted  supra  may  be  criticised  on  the 
ground  of  indefiniteness,  but  they  are  broad  enough  to  permit 
the  introduction  of  evidence  on  any  theory  of  the  measure  of 
damages.  Hence  defendant,  under  the  denials  of  its  answer, 
was  entitled  to  introduce  any  evidence  that  would  tend  to  show 
that  plaintiff's  property  had  not  been  injured  or  that  the  dam- 
age was  less  than  claimed  by  him. 

Counsel  for  plaintiff  insist  that,  since  no  formal  offer  of  proof 
[6]  was  made  by  defendant  disclosing  what  the  witnesses  would 
have'  testified  respecting  the  difference  in  the  market  value  of 
the  property  before  and  after  the  change  in  the  grade  was 
made,  this  court  cannot  determine  wliether  the  trial  court 
erred  in  refusing  to  allow  counsel  for  defendant  to  question 
them.  It  is  the  general  rule  that  when  counsel  desires  to  pre- 
serve for  review  a  ruling  which  sustains  an  objection  to  a 
question  put  to  a  witness,  he  must  show  by  an  offer  of  proof 
what  the  answer  to  the  question  would  have  been.  {ZvaTwvich 
V.  Gagnon  Co,,  45  Mont.  180,  122  Pac.  272.)  This  rule  does 
not  apply,  however,  when  the  question  itself  indicates  what 
evidence  was  sought  to  be  brought  out  by  it ;  nor  does  it  apply 
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to  a  ruling  the  effect  of  which  is  to  exclude  all  evidence  on  a 
given  subject,  on  the  mistaken  notion  that  it  is  not  within  the 
issues  made  by  the  pleadings.  Under  such  circumstances,  an 
offer  of  proof  is  not  necessary. 

Contention  is  made  that  the  court  erred  in  refusing  to  submit 
certain  instructions  requested  by  the  defendant.  What  has  al- 
ready been  said  disposes  of  the  contentions  made  in  this  behalf, 
and  will  be  sufBcient  to  guide  the  court  on  another  trial. 

The  judgment  is  reversed,  and  the  cause  remanded  for  a  new 
trial. 

Reversed  and  remanded. 

Mb.  JusncB  Sanneb  and  Mb.  Justice  Hollowat  concur. 


STILLWELL,  Respondent,  v.  RANKIN,  Appellant. 

(No.  4,054.) 
(Submitted  June  14,  1918.    Decided  June  28,  1918.) 

[174  Pac.  186.] 

Contracts — Rescission — Camcellation  of  Instruments — Negotia- 
ble Promissory  Notes — Fraud — Complaint  —  Injunction  Pen- 
dente Lite — Evidence — Discretion. 

Contracts — Fraud — Damage — Complaint — Sufficiency. 

1.  To  state  a  cause  of  action  for  rescission  of  a  contract  for  fraud, 
plaintiff  need  not  allege  that  he  suffered  pecuniary  loss,  the  state- 
ment that  he  suffered  damage  or  injury  being  sufficient. 

Same. 

2.  Allegations  that  plaintiff  was  induced  by  defendant's  fraudu- 
lent representations  to  assume  obligations  which  otherwise  he  would 
not  have  assumed  and  to  purchase  property  he  would  not  have 
bought  but  for  such  representations,  were  sufficient  to  disclose  dam- 
age within  the  meaning  of  paragraph  1  above. 

Same — Fraud — Material  Facts. 

3.  To  constitute  actionable  fraud,  the  representations  relied  upon 
for  rescission  of  a  contract  must  relate  to  material  facts. 

Same — ^What  may  Constitute  "Material  Facts." 

4.  Bepresentations  made  to  a  stockholder  in  a  company  by  a 
broker  that  100  shares  of  its  capital  stock  had  been  turned  back 
into  its  treasury  by  a  subscriber  unable  to  pay  therefor  and  solicit- 
ing plaintiff  to  buy  it  "to  help  the  company  out,"  held  to  have 
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related  to  a  material  matter  within  the  meaning  of  section  4978, 
defining  fraud. 

Same  —  Promissory  Notes  —  Transfer  —  Injunction    Pendente  Lite — Evi- 
dence. 

5.  The  fact  that  defendant's  evidence  contradicted  the  allega- 
tions of  the  complaint,  which  was  verified  positively  and  thus  had 
the  effect  of  an  affidavit,  did  not  deprive  the  district  court  of  power 
to  grant  an  injunction  restraining  defendant  from  transferring 
promissory  notes  pending  suit  for  their  cancellation  for  fraud. 

Promissory  Notes — Transfer — Injunction  Pendente  Lite — Discretion. 

6.  Courts  of  equity  are  inclined  to  be  liberal  in  restraining 
pendente  lite  the  transfer  of  negotiable  promissory  notes  alleged 
to  have  been  procured  by  fraud,  when  such  transfer  will  defeat  the 
right  of  the  makers  to  interpose  their  defense  as  against  holders 
in  due  course. 

[As  to  stockholders'  subscriptions  as  affected  by  fraud,  see  note 
in  3  Am.  St.  Bep.  824.] 

Appeal  from  District  Court,  Cascade  Cotmty;  J.  B.  Leslie, 
Judge. 

Action  by  James  L.  Stillwdl  against  A.  L.  Rankin.  From 
an  order  granting  an  injunction  pendente  lite,  defendant  ap- 
peals.   Affirmed. 

Mr.  C.  A.  Spautding,  for  Appellant,  submitted  a  brief,  as 
well  as  one  in  reply  to  that  of  Respondent,  and  argued  the 
cause  orally. 

Unless  the  complaint  states  a  cause  of  action,  the  order  of 
the  court  below  enjoining  the  transfer  or  assignment  of  the 
notes  in  question  can  find  no  justification.  Injunction  is  only 
authorized,  under  our  statute,  upon  the  filing  of  a  complaint 
setting  forth  adequate  grounds  for  injunctive  relief.  There  is 
no  allegation  in  the  complaint  that  the  stock  to  be  delivered  is 
not  worth  the  full  amount  of  the  notes ;  hence,  even  if  the  notes 
were  negotiated  and  respondent  was  obliged  to  pay  them,  he 
does  not  show  that  he  would  suflfer  any  damage.  Without 
such  an  allegation  the  complaint  is  fatally  defective,  for  it  is 
elementary  that  equity  will  not  interpose  if  no  wrong  is  about 
to  be  perpetrated  or  damage  suffered.  Indeed,  so  far  as  that 
is  concerned,  there  can  be  no  actionable  fraud  unless  it  results 
in  damage  to  someone.  {Carpenter  Paper  Co.  v.  News  Pxib. 
Co.,  63  Neb.  59,  87  N.  W.  1050;  Power  &  Bro.  v.  Turner,  37 
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Mont.  521,  97  Pac.  950;  Butte  Hardware  Co.  v.  Knox,  28  Mont. 
Ill,  72  Pac.  301;  Sh/>udy  v.  Beeser,  48  Mont.  579,  142  Pac. 
205;  Taylor  v.  Quest,  58  N.  T.  262;  Pforzheimer  v.  Selkirk,  71 
Mich.  600,  40  N.  W.  12;  Southern  Development  Co.  v.  Silva, 
125  IT.  S.  247,  31  L.  Ed.  678,  8  Sup.  Ct.  Rep.  881;  Morrison 
V.  Lods,  39  Cal.  381 ;  Robertson  v.  Parks,  76  Md.  118,  24  Atl. 
411;  Gemer  v.  Tates,  61  Neb.  100,  84  N.  W.  596.) 

Where,  on  the  return  on  an  order  to  show  cause  why  an  in- 
junction pendente  lite  should  not  issue,  the  defendant  appears 
and  controverts  the  allegations  of  plaintiff's  complaint,  and 
plaintiff  offers  no  evidence  other  than  such  complaint,  as  was 
done  in  this  case,  the  injunction  must  be  denied.  (Rea  Broths 
ers  Sheep  Co,  v.  Rudi,  46  Mont.  149,  127  Pac.  85.) 

Regardless  of  the  foregoing,  and  upon  the  merits  as  disclosed 
upon  the  hearing  on  the  order  to  show  cause,  it  was  an  abuse 
of  discretion  for  the  court  below  to  continue  this  injunction 
pendente  lite.  Fundamental  rules  relating  to  the  law  of  in- 
junctions required  the  court  below  to  deny  the  application. 
(See  Campbell  v.  Flannery,  29  Mont.  246,  248,  74  Pac.  450.) 

But  if  the  complaint  did  allege  actionable  fraud,  respondent 
has  a  plain,  speedy  and  adequate  remedy  at  law  (Spelling  on 
Injunction,  sec.  13)  by  way  of  an  action  for  damages. 

Messrs.  Freeman  &  Thelen,  for  Respondent,  submitted  a 
brief;  Mr.  James  W.  Freeman  argued  the  cause  orally. 

The  cases  of  NewhaU  v.  Enterprise  Min.  Co.,  205  Mass.  585, 
137  Am.  St.  Rep.  461,  91  N.  E.  905;  Davis  v.  Foreman,  229  Mo. 
27, 129  S.  W.  213;  McDoel  v.  Ohio  etc.  Co.  (Ky.),  36  S.  W.  175; 
Ogden  Valley  T.  &  R.  Co.  v.  L&wis,  41  Utah,  183,  125  Pac.  687, 
hold  that,  when  a  vendor  of  stock  represents  to  the  vendee,  as 
an  inducement  to  enter  into  a  contract,  he  will  sell  him  stock 
of  a  certain  kind,  either  stock  that  belong  to  other  people  or 
stock  that  is  in  the  treasury  of  the  company,  the  purchaser  is 
entitled  to  receive  the  stock  represented  to  be  sold  and  not  com- 
pelled to  take  any  other;  and  that  if  the  vendor  then  offers  to 
deliver  stock  which  he  has  himself  or  which  is  not  treasury 
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stock,  and  which  is  not  in  the  possession  of  the  corporation,  the 
vendee  has  a  right  to  rescind  the  contract  on  the  grounds  of 
false  and  fraudulent  representation,  in  order  to  avoid  liability 
on  the  contract.  (See,  also,  Spreckels  v.  OorrUl,  152  Cal.  383, 
92  Pa<5.  1014 ;  Siern  v.  Kerby  Lumber  Co.,  134  Fed.  509 ;  Harlow 
V.  La  Brum,  151  N.  Y.  278,  45  N.  E.  859.) 

In  an  action  praying  for  an  injunction  pendente  lite,  the 
equitable  principles  applicable  to  an  injunction  pendente  lite 
and  to  mandatory  injunction  are  not  in  common,  and  the  courts 
are  more  liberal  in  granting  the  former  than  the  latter.  (Note 
in  38  L.  R.  A.  (n.  s.)  228.)  Under  Rea  Bros,  Sheep  Co.  v. 
Rudi,  46  Mont.  149,  159,  127  Pac.  85,  the  trial  court  has  the  dis- 
cretionary power  to  grant  an  injunction  pendente  lite,  when 
it  is  left  doubtful  whether  the  plaintiff  will  suffer  irreparable 
injury  before  his  rights  are  fully  determined  and  investigated. 
{Welton  V.  Dickson,  38  Neb.  767,  41  Am.  St  Rep.  771,  22 
L.  R.  A.  496,  57  N.  W.  559.) 

If  the  maker  of  a  note  has  good  grounds  for  avoiding  the 
note  as  against  the  payee,  and  which  he  is  taking  advantage  of 
by  his  legal  remedies,  but  which  are  of  such  a  nature  that  as 
against  a  subsequent  purchaser  for  value  before  maturity  they 
are  no  defense,  and  is  deprived  of  his  defenses  as  to  the  notes 
during  the  litigation  by  the  negotiation  of  them,  is  he  not  irrep- 
arably injured,  especially  when  there  are  some  doubts  as  to 
the  appellant's  solvency?  (Oliphant  v.  Richman,  67  N.  J.  Eq. 
280,  59  Atl.  241 ;  Cole  v.  Manners,  76  Neb.  454,  107  N.  W.  777.) 
In  the  case  of  Currie  v.  Jones,  138  N.  C.  189,  50  S.  E.  560,  it  was 
stated:  "In  a  suit  to  recover  shares  of  stock  in  a  corporation, 
injunctive  relief  against  the  defendant's  disposal  of  the  shares 
being  more  beneficial  and  complete  than  any  relief  available  at 
law,  is  more  readily  granted  than  in  the  case  of  ordinary  per- 
sonal property."  And  what  is  true  about  negotiable  stocks 
should  be  more  true  about  negotiable  notes.  {WUcox  v.  Ryals, 
110  Ga.  287,  34  S.  E.  575 ;  Atkinson  v.  Cain,  61  W.  Va.  355, 
123  Am.  St.  Rep.  984,  56  S.  E.  519 ;  Thurman  v.  Burt,  53  111. 
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129 ;  Bridges  y.  Robinson,  2  Tenn.  Ch.  720 ;  Johnson  v.  Powell, 
34  Tex.  528;  1  Spelling  on  Injunctions,  p.  86.) 

MB.  JUSTICE  HOLLO  WAY  delivered  the  opinion  of  the 
court. 

This  suit  was  brought  to  secure  the  rescission  of  a  contract 
for  the  purehase  of  certain  shares  of  stock  of  the  State  Life 
Insurance  Company  of  Great  Falls;  to  secure  the  cancellation 
of  three  promissory  notes  representing  the  purchase  price ,  and, 
by  way  of  ancillary  relief,  to  secure  an  injunction  restraining 
the  defendant  from  transferring  the  notes  pending  the  litiga- 
tion. After  a  hearing  upon  the  return  of  an  order  to  show 
cause,  an  injunction  penderUe  Ute  was  issued  and  defendant 
appealed  from  the  order.  Three  principal  questions  are 
presented : 

1.  It  is  urged  that  the  complaint  does  not  state  a  cause  of 
action  because  (a)  it  does  not  allege  that  plaintiff  has  suffered 
pecuniary  loss,  and  (b)  it  does  not  disclose  that  the  alleged 
misrepresentatioi^  concerned  material  facts. 

(a)  Is  it  essential  to  the  statement  of  a  cause  of  action  for 
[1]  rescission  of  a  contract  for  fraud  that  the  plaintiff  allege 
that  he  has  suffered  pecuniary  loss  t  Authorities  may  be  found 
which  answer  in  the  affirmative  and  most  emphatically,  but 
curiously  enough  do  not  insist  that  the,  amount  of  such  loss  is 
material,  if  it  is  at  all  appreciable.  In  2  Pomeroy's  Equity 
Jurisprudence,  section  898,  it  is' said:  ** Fraud  without  resulting 
pecuniary  loss  is  not  a  ground  for  the  exercise  of  remedial 
jurisdiction,  equitable  or  legal.  •  •  •  If  any  pecuniary 
loss  is  shown  to  have  resulted,  the  court  will  not  inquire  into  the 
extent  of  the  injury;  it  is  sufficient  if  the  party  misled  has 
been  very  slightly'  prejudiced,  if  the  amount  is  at  all  apprecia- 
ble."   We  do  not  feel  called  upon  to  follow  this  text. 

It  is  axiomatic  in  the  law  that,  if  it  is  necessary  to  allege  a 
particular  fact,  it  is  equally  necessary  to  prove  it,  if  the  allega- 
tion is  put  in  issue.  It  certainly  could  not  be  said  that  it  would 
be  sufficient  for  plaintiff  to  allege  that  as  a  result  of  the  fraud 
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he  suffered  damage  '*in  an  appreciable  amount"  or  suffered 
** material  damage"  or  "substantial  damage."  Any  one  of 
these  allegations  would  render  the  pleading  subject  to  demurrer 
under  section  6534  of  our  Codes.  If  it  is  necessary  to  allege 
pecuniary  loss,  it  is  necessary  to  allege  the  amount  of  such  loss; 
but  section  6532,  Bevised  Codes,  provides,  '*if  the  recovery  of 
money  or  damages  be  demanded,  the  amount  must  be  stated," 
and  this  provision  is  exclusive.  "Expressio  unites  est  exclusio 
alierius,'*  This  is  not  an  action  for  the  recovery  of  money  or 
damages,  and  therefore  it  is  not  necessary  to  allege  that  plain- 
tiff suffered  pecuniary  loss. 

Courts  of  equity,  like  courts  of  law,  however,  do  not  concern 
themselves  with  wrongs  which  do  not  produce  injury;  but  *4n- 
jury"  and  ** pecuniary  loss"  are  not  synonymous  terms.  In 
Shoudy  V.  Beeser,  48  Mont.  579,  142  Pac.  205,  this  court  stated 
the  rule  that,  to  make  out  a  case  of  actual  fraud,  it  is  necessary 
for  plaintiff  to  allege:  (1)  That  defendant  made  representations 
with  the  intent  that  they  should  be  relied  upon;  (2)  that  they 
were  false;  (3)  that  they  were  accepted  as  true  and  plaintiff 
was  induced  to  act  upon  them;  and  (4)  that  by  reason  of  the 
fraud  plaintiff  suffered  damage.  These  are  the  elements  recog- 
nized by  the  authorities  generally.  Most  of  the  courts  and 
text-writers  employ  the  term  ** damage"  in  the  sense  of  injury; 
a  few  restrict  its  meaning  to  financial  loss.  We  prefer  to  ad- 
here to  the  rule  which  gives  to  the  term  its  broader  significance, 
as  including  either  pecuniary  loss  or  the  alteration  of  one's 
position  to  his  prejudice.  Fraud  may  result  in  injury  which 
cannot  be  measured  in  dollars  and  cents.  Indeed,  if  the  rule 
for  which  appellant  contends  be  accepted,  then  insolvency  of 
the  defendant  alone  determines  the  jurisdictional  question,  for 
it  is  inconceivable  that  any  injury  which  can  be  measured  by  a 
money  standard  cannot  be  redressed  by  an  action  at  law  if  the 
guilty  party  is  financially  responsible.  But  insolvency  is  not 
the  sole  determining  factor  in  suits  of  this  character,  and  upon 
this  the  authorities  are  generally  agreed 
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If  the  allegations  of  this  complaint  are  true,  plaintiff  was  in- 
[2]  duced  by  fraudulent  representations  to  assume  obligations 
which  otherwise  he  would  not  have  assumed  and  to  purchase 
property  which  otherwise  he  would  not  have  purchased.  We 
deem  the  allegations  sufficient  to  disclose  damage  within  the 
meaning  of  that  term  which  we  adopt. 

(b)  It  is  elementary  that,  to  constitute  actionable  fraud,  the 
[3,  4]  representations  must  relate  to  material  facts,  and  this 
upon  the  theory  that  "the  law  disregards  trifles/'  (Sec.  6201, 
Rev.  Codes.).  It  is  alleged  that  in  August,  1916,  defendant  and 
H.  L.  Moore,  knowing  that  plaintiff  was  a  stockholder  in  the 
State  Life  Insurance  Company  of  Great  Falls,  and  representing 
that  defendant  was  "the  head  man"  of  the  company,  stated  to 
plaintiff  that  100  shares  of  the  stock  had  been  turned  back  to 
the  company  by  a  subscriber  who  was  unable  to  pay  for  it,  and 
solicited  plaintiff  to  purchase  the  stock  "to  help  the  said  com- 
pany out,"  knowing  that  plaintiff  understood  that  he  was  asked 
to  purchase  treasury  stock ;  that  these  representations  were  false 
and  known  by  defendant  to  be  false;  that  they  were  made  with 
the  purpose  of  defrauding  plaintiff ;  that  they  were  relied  upon 
by  him ;  that  in  reliance  thereon  he  agreed  to  purchase  the  stock 
(which  otherwise  he  would  not  have  purchased)  and  gave  the 
notes  in  controversy.  Do  these  representations  refer  to  mate- 
rial facts  within  the  meaning  of  section  4978,  Revised  Codes, 
defining  fraud?  There  is  no  hard-and-fast  rule  for  determin- 
ing this  question.  Every  case  must  be  decided  upon  its  own 
peculiar  facts  and  circumstances.  It  is  conceivable  that  a 
stranger  to  the  company  who  had  ready  money  seeking  invest- 
ment would  decline  to  purchase  its  stock  even  though  it  might 
appear  to  be  a  profitable  venture.  It  is  likewise  conceivable 
that  a  stockholder  in  the  company,  seeking  further  investments, 
would  refuse  to  purchase  more  stock  in  the  same  company,  even 
though  he  knew  it  was  prosperous  and  gave  promise  of  liberal 
returns  in  dividends.  He  might  reasonably  prefer  to  distribute 
his  investments.  We  think  it  equally  consonant  vrith  reason 
and  business  experience  that  a  stockholder  might  assume  bur- 
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densome  obligations  to  purchafie  treasury  stock  of  his  company 
in  order  to  increase  its  working  capital,  promote  its  oppor- 
tunities for  extended  operations,  stabilize  the  value  of  his  own 
outstanding  stock,  or  enhance  the  chances  of  better  returns  by 
way  of  increased  dividends,  when  he  would  be  altogether  un- 
willing to  purchase  privately  owned  stock  at  the  same  price. 
He  might  be  willing  to  relieve  his  company  of  embarrassment 
or  himself  of  the  possibility  of  loss  upon  the  stock  already 
owned,  but  unwilling  to  relieve  a  stranger  from  the  embarrass- 
ment consequent  upon  his  having  contracted  for  stock  in  the 
same  company^  In  any  event,  a  man  is  entitled  to  receive  the 
property  he  contracts  to  purchase  and  cannot  be  required  to 
accept  in  lieu  thereof  something  else,  even  though  it  has  equal 
value.  {Newhdll  v.  Enterprise  Min,  Co,,  205  Mass.  585,  137 
Am.  St.  Rep.  461,  91  N.  B*.  905.)  We  think  these  representa- 
tions concern  material  facts  and  that,  if  made  and  if  the  other 
elements  of  fraud  are  present,  they  furnish  sufficient  basis  for 
rescission.  (1  Cook  on  Stock  and  Stockholders,  7th  ed.,  sec. 
145 ;  Ogden  VaUey  T,  &  B.  Co.  v.  Lewis,  41  Utah,  183,  125  Pac. 
687.) 

2.  Appellant  contends  that  every  material  allegation  of  the 
[5]  complaint  was  put  in  issue  by  defendant's  testimony,  and 
therefore  an  injunction  should  not  have  been  granted.  In  sup- 
port of  his  position,  he  invokes  the  rule  announced  in  22  Cyc. 
945,  946,  and  recognized  by  this  court  in  Rea  Bros.  Sheep  Co. 
V.  Budi,  46  Mx)nt.  149,  127  Pac.  85,  to  the  effect  that  if,  in  re- 
sponse to  an  order  to  show  cause,  the  defendant  puts  in  issue 
all  the  material  allegations  of  the  complaint  and  plaintiff  faik 
to  offer  evidence  in  support,  the  court  will  generally  deny  the 
injunction.  But  that  rule  is  not  an  absolute  one.  The  same 
authority  proceeds:  '*But  notwithstanding  positive  denials  un- 
der oath  in  the  answer,  the  court  has  discretion  to  grant  a  pre- 
liminary injunction  and  it  will  not  be  denied  as  of  course.*' 

The  complaint  in  this  instance  was  verified  positively  and  not 
upon  information  and  belief.  It  was  offered  in  evidence  upon 
the  hearing  and  had  the  effect  of  an  affidavit.     (22  Cyc.  941.) 
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In  so  far  as  the  evidence  tendered  by  defendant  contradicted 
the  allegations  of  the  complaint,  it  raised  an  issue  as  to  the 
credibility  of  the  plaintiff  on  the  one  hand  and  defendant  on 
the  other;  for  the  only  evidence  produced  by  defendant  mate- 
rial to  this  inquiry  was  furnished  by  his  own  testimony.  He 
introduced  the  testimony  of  Jas.  B.  Walsh,  F.  E.  Beatty,  and 
himself.  The  testimony  of  Walsh  and  Beatty  tended  to  show 
that  Walsh  had  subscribed  for  100  shares  of  the  capital  stock 
of  this  company  at  $15  per  share,  had  given  his  notes  to  repre- 
sent the  purchase  price,  and  had  not  paid  the  notes  nor  the 
interest  on  them ;  that  all  the  capital  stock  of  the  company  had 
been  sold  in  1913,  and  none  of  it  had  ever  been  turned  back  to 
the  company;  that  defendant,  acting  in  the  capacity  of  a 
broker,  was  seeking  to  resell  Walsh's  stock  for  commission  in 
amount  equal  to  the  difference  between  what  Walsh  owed  the 
company  (about  $2,200)  and  whatever  he  could  realize  on  a 
resale  (in  this  instance  $3,000) ;  and  that  the  company  was  not 
interested  in  the  resale  of  this  stock.  The  defendant  testified 
that  it  was  the  Walsh  stock  which  he  intended  to  deliver  to 
plaintiff  and  which  he  had  in  mind  when  the  contract  with 
plaintiff  was  executed.  He  denied  that  he  represented  that  he 
was  offering  for  sale  treasury  stock  or  solicited  plaintiff  to 
help  out  the  company.  We  refrain  from  commenting  upon  the 
remainder  of  his  testimony.  The  trial  court  occupied  the  more 
advantageous  position,  in  that  the  witness  was  present  in  per- 
son, and  his  demeanor  on  the  stand,  his  apparent  candor  or  lack 
of  it,  and  all  the  other  elements  which  enter  into  the  determina- 
tion of  his  credibility,  were  open  to  scrutiny. 

3.  It  is  contended  that,  in  any  event,  the  court  abused  its 
[6]  discretion  in  granting  the  injunction;  but  with  this  we 
are  unable  to  agree.  Courts  of  equity  are  inclined  to  be  liberal 
in  restraining  pendente  lite  the  transfer  of  negotiable  promis- 
sory notes  alleged  to  have  been  procured  by  fraud,  when  such 
transfer  will  defeat  the  right  of  the  makers  to  interpose  their 
defense  as  against  holders  in  due  course.  (2  High  on  Injunc- 
tions, sec.  1126;  Bispham's  Principles  of  Equity,  sec.  459  j  Os- 
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bom  V.  United  States,  9  Wheat.  738,  6  L.  Ed.  204;  22  Oyc.  840.) 

The  order  is  affirmed. 

Afftrmed. 

V 

Mb.    Chibp   Justice   Brantly    and    Mb.    Justice   Sanneb 
concur. 

Motion  for  rehearing  denied  October  21,  1918. 


aiARKINOVICH,    Respondent,    v.    NORTHERN    PACIFIC 

RT.  CO.  ET  AL.,  Appellants. 

(No.  3,919.) 
(Submitted  June  17,  1918.    Decided  July  1,  1918.) 

[174   Pac.    183.] 

Personal  Injuries — Master  amd  Servant — Insufficient  Number 
of  Employees — Burden  of  Proof — Proximate  Cause — Failure 
of  Proof — Erroneous  Instruction, 

Personal    Injuriea — Master   and   Servant — Insufficient   Number    of   Em- 
ployees— ^Burden  of   Proof. 

1.  Im  an  action  by  a  laborer  against  his  employer  for  negligent 
failure  to  detail  a  sufficient  number  of  men  to  move  a  heavy  plate, 
resulting  in  its  fall  and  plaintiff's  injury,  the  burden  was  upon 
the  latter  to  show  that  the  negligence  alleged  was  the  proximate 
cause   of   his   injury. 

[As  to  proximate  and  remote  causes  of  injury  from  negligence, 
see  notes  in  50  Am.  Bep.  569;  36  Am.  St.  Bep.  807.] 

Same — Proximate  Cause-^Failure  of  Proof. 

2.  Plaintiff,  a  laborer,  with  four  others,  was  directed  to  move  a 
steel  plate  weighing  600  pounds,  three  beine  in  front  with  their 
backs  to  it  and  plaintiff  and  another  behind,  facing  it;  in  going 
up  a  slight  incline,  the  men  behind  failed  to  push  it  forward;  the 
plate  slipped  out  of  the  hands  of  the  men  in  front  and  injured 
plaintiff.  The  evidence  showed  that  the  plate  was  not  too  heavy 
for'  five  men  to  carry.  Held,  that  the  proximate  cause  of  the  in- 
jury was  not  the  excessive  weight  of  the  plate — as  charged  by 
plaintiff — but  the  clumsy  method  in  handling  it  employed  by  him 
and  his  coemployees. 

As  to  duty  of  master  to  provide  sufficient  help,  see  notes  in  48 
L.  B.  A.  392;  17  L.  B.  A.  (n.  8.)  773;  40  L.  B.  A.  (n.  B.)  913. 

On  liability  of  master  for  failure  of  foreman  to  designate  enough 
hands  to  perform  work,  see  note  in  40  L.  B.  A   (n.  8.)  919. 
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Same — ^Manner  of  Doing  Work — ^Master's  Liability. 

3.  The  master  is  not  responsible  for  injuries  to  hii  lervants  wbicH 
result  proximately  from  the  manner  in  which  they  perform  a  task 
allotted  to  them,  this  being  a  matter  of  detail  which  he  may 
rightly  leave  to  their  judgment  and  discretion. 

Same — Master  not  Insurer — Erroneous  Instruction. 

4.  An  unqualified  instruction  that  it  was  the  duty  of  defendant  to 
provide  sufficient  number  of  men  to  perform  the  task  in  hand  was 
erroneous,  as  constituting  the  master  an  absolute  insurer  of  the 
safety  of  his  servant. 

Appeal  from  District  Covrt,  Silver  Bow  County;  J.  J. 
Lynch,  Judge. 

Action  by  Robert  Markinovicli  against  the  Northern  Pacific 
Railway  Company,  a  corporation,  and  J.  L.  Wester.  Prom  a 
judgment  for  plaintiff,  and  an  order  denying  their  motion  for 
new  trialy  defendants  appeal.  Reversed,  and  cause  remanded 
with  directions  to  enter  judgment  for  defendants. 

Messrs,  Chinn,  Easch  &  HaU  and  Messrs.  Walker  &  Walker , 
for  Appellants,  submitted  a  brief;  Mr.  Carl  Bosch  argued  the 
cause  orally. 

It  stands  admitted  and  conceded  upon  the  record  that  ah 
ample  force  had  been  provided  for  the  doing  of  the  work  and 
of  every  detail  -thereof,  and  if  by  inadvertence  or  mistake  of 
judgment  the  foreman  in  this  instance  failed  to  assign  a  suffi> 
cient  number  of  men  to  carry  the  plate,  it  was  not  negligence 
for  which  the  defendant  company  could  be  held  responsible. 
(4  Labatt  on  Master  &  Servant,  par.  1528;  Dair  v.  New  York 
etc.  Steamship  Co.,  204  N.  Y.  341,  40  L.  R.  A.  (n.  s.)  918,  97 
N.  E.  711 ;  Worlds  v.  Georgia  B.  Co.,  99  Ga.  283,  25  S.  E.  646 ; 
Hilton  V.  Fitchburg  B.  Co.,  73  N.  H.  116,  68  L.  R.  A.  428,  59 
Atl.  625;  Dill  V.  Marmon,  164  Ind.  507,  69  L.  R.  A.  163,  73 
N.  E.  67.)  If  the  plate  was,  as  a  matter  of  fact,  too  heavy  for 
safe  handling  by  the  men  assigned,  and  the  plaintiff  was  in- 
jured by  reason  of  that  fact,  responsibility  for  his  misfortune 
cannot  be  imputed  to  the  employer.  All  the  cases  so  hold  prac- 
tically without  a  dissent.  (Stenvog  v.  Minnesota  Transfer  By. 
Co.,  108  Minn.  199,  17  Ann.  Cas.  240,  25  L.  R.  A.  (n.  s.)  362, 
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• 
121  N.  W.  903;  Intemaiional  etc.  By.  Co.  v.  Figwres,  40  Tex 

Civ.  255,  89  S.  W.  780;  HavUand  v.  Kansas  City  etc.  B.  Co., 
172  Mo.  106,  72  S.  W.  515 ;  Haywood  v.  Galveston  etc.  By.  Co., 
38  Tex.  Civ.  101,  85  S.  W.  433 ;  Walsh  v.  8t.  Paul  etc.  By.  Co., 
27  Minn.  367,  8  N.  W.  145 ;  Sainis  v.  N.  P.  By.  Co.,  87  Wash. 
18,  151  Pac.  93.) 

The  lecr&l  duty  of  the  defendants  did  not  impose  upon  them 
the  obligation  to  exercise  any  higher  degree  of  care  for  the 
safety  of  the  plaintiff  and  his  coworkers  under  the  circum- 
stances than  the  plaintiff  and  his  associates  were  using  them- 
selves. As  it  was  the  duty  of  the  plaintiff  to  take  appropriate 
care  of  himself  for  his  own  safety,  and  not  to  expose  himself 
to  unnecessary  risk  or  danger,  the  defendants  had  a  right  to 
assume  that  he  would  do  so,  and  they  were  justified  to  act  on 
that  assumption.  {Dufdap  v.  Bc^naby  Mfg.  Co.,  148  Mass.  51, 
18  N.  E.  599;  Way  v.  Chicago  etc.  By.  Co.,  76  Iowa,  393,  41 
N.  W.  51 ;  White  V.  Owosso  Sugar  Co.,  149  Mich.  473,  112  N.  W. 
1125;  Turner  v.  Missouri  etc.  B.  Co.,  45  Tex.  Civ.  650,  119 
S.  W.  719.) 

Messrs.  WUUam  and  Harry  Meyer,  for  Respondent,  sub- 
mitted a  brief ;  the  former  argued  the  cause  orally. 

The  question  whether  or  not  a  sufficient  number  of  men  had 
been  employed  and  were  adequate  for  the  work  to  be  per- 
formed, and  whether  or  not  the  plaintiff,  under  the  circum- 
stances as  shown  in  this  case,  was  guilty  of  contributory  negli- 
gence or  assumed  the  risk,  was  for  the  jury.  {Cou{ihlan  v. 
Philadelphia,  B.  &  W.  By.  Co.,  6  Penne.  (Del.)  242,  67  Atl. 
149;  Louisville  &  N.  B.  Co.  v.  Shelhurne  (Ky.),  117  S.  W. 
303;  Bokamp  v.  C.  &  A.  By.  Co.,  123  Mo.  App.  270,  100  S.  W. 
689 ;  Peterson  v.  American  Oras$  Twine  Co.,  90  Minn.  343,  96 
N.  W.  913;  Sulzberger  &  Sons  v.  Hoover  (Okl),  149  Pac.  887 
Suniga  v.  Atchison  etc.  By.  Co.,  94  Ean.  201,  146  Pac.  364 
Central  etc.  Gas.  Co.  v.  Salyer,  164  Ky.  718,  176  S.  W.  183 
Texas  Power  &  Light  Co.  y.  Burger  (Tex.  Civ.),  166  S.  W 
680;  James  8.  Kub  &  Co.  v.  Jajko,  224  111.  338,  79  N.  E.  577 
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Graham  v.  Billon  {Fitter  v.  Iowa  Tel.  Co,),  144  Iowa,  82,  121 
N.  W.  48;  8t,  Louis  etc.  Co.  v.  Oenmngs,  114  Ark.  574,  170 
S.  W.  90;  Titus  V.  Anaconda  C.  M.  Co.,  47  Mont.  583,  133  Pac. 
677;  Pascoe  v.  Nelson  &  Peterson,  52  Mont.  405,  158  Pac.  317.) 

MR.  JUSTICE  HOLLOWAY  delivered  the  opinion  of  the 
court. 

In  October,  1914,  the  Northern  Pacific  Railway  Company  was 
engaged  in  constructing  a  passageway  under  its  tracks  in  the 
yard  at  Glendive.  In  the  course  of  the  work  it  became  neces- 
sary to  move  an  iron  or  steel  plate  a  distance  estimated  at  from 
100  to  200  feet,  and  to  place  it  in  position  for  use.  The  plate 
was  about  forty-four  inches  square,  something  more  than  an 
inch  in  thickness,  and  weighed  600  pounds,  or  thereabouts. 
Wester,  the  foreman  in  charge,  detailed  five  men,  including 
plaintiff,  to  do  the  work.  After  the  plate  had  been  carried 
about  fifty  feet,  the  men  in  front  let  their  end  fall,  with  the 
result  that  plaintiff — one  of  the  two  men  carrying  the  rear  end 
— ^received  a  blow  in  the  abdomen  which  caused  the  injury  of 
which  he  complains.  He  brought  this  action  to  recover  damages 
from  the  railway  company  and  the  foreman,  and  charged  them 
with  negligence  in  failing  to  detail  a  sufficient  number  of  men 
to  perform  the  task  properly.  He  prevailed  in  the  lower  court, 
and  defendants  appealed  from  the  judgment  and  from  an  order 
denying  their  motion  for  a  new  trial. 

1.  There  is  a  sharp  conflict  in  the  evidence  throughout,  but 
[1,  2]  for  present  purposes  we  have  adopted  plaintiff's  theory 
generally.  Our  labors  are  greatly  simplified  by  the  frank 
statement  of  plaintiff's  counsel,  in  their  brief,  to  the  effect  that 
the  evidence  offered  by  plaintiff  establishes  that  the  weight  was 
not  too  great  for  him,  that  he  could  have  sustained  it,  that  he 
did  not  know  at  the  time  he  received  the  injury  that  it  was 
too  heavy  for  the  five  men,  and  *'that  the  injury  was  caused  by 
the  weight  flipping  out  of  the  hands  of  two  or  three  of  the  men 
on  the  other  side  of  the  place,  and  was  due  to  their  fault  alone." 
These  conclusions  from  the  evidence,  except  the  last  one,  are  not 
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merely  justified,  but  are  commanded.  The  evidence  in  effect 
is  that,  when  the  five  men  reached  the  plate,  three  of  them 
seized  it  by  the  front  end,  with  their  backs  to  the  plate  and  their 
hands  behind  them,  the  edge  of  the  plate  resting  in  the  palms 
of  their  hands ;  that  plaintiff  and  Bosick  took  hold  of  the  edge 
of  the  rear  end,  their  faces  toward  it  and  their  hands  in  front 
of  them ;  that  in  this  manner  they  carried  the  plate  about  fifty 
feet,  until  they  started  up  a  slight  incline,  when,  the  two  men 
behind  failing  to  push  forward  on  the  plate,  it  slipped  out  of 
the  hands  of  the  three  in  front,  and  the  front  end  fell  to  the 
ground. 

Appellants  contend  that  upon  this  testimony  plaintiff  should 
be  held  to  have  assumed  the  risk.  If  it  were  necessary  to  dis- 
pose of  this  contention  in  order  to  determine  the  controversy, 
we  should  be  inclined  to  say  that  the  facts  of  this  case  bring 
it  within  the  general  rule  adverted  to  in  Sorenson  v.  Northern 
Pac,  By.  Co.,  53  Mont.  268,  163  Pac.  560,  and  not  within  the 
exception  applied  in  that  case;  but  our  view  of  the  evidence 
renders  it  unnecessary  to  consider  the  question  of  assumption 
of  risk. 

It  is  a  serious  question  whether  the  eWdence  is  sufiicient  to 
establish  negligence,  even  under  the  rule  of  absolute  liability, 
erroneously  adopted  by  the  trial  court.  There  is  not  a  sugges- 
tion in  the  record,  or  an  inference  that  can  be  drawn  from  it, 
that,  if  six  or  seven  men  had  been  engaged  upon  the  task,  the 
same  result  would  not  have  happened,  if  they  arranged  them- 
selves about  the  plate  in  the  same  general  manner  that  these 
five  men  did.  There  were  many  other  employees  of  the  com- 
pany present,  but  not  one  of  these  five  men  complained  that 
the  burden  was  too  great  for  the  number  of  men  assigned  to 
carry  it.  The  plate  was  moved  by  them  fifty  feet  or  more  with- 
out apparent  difficulty,  and  no  request  for  assistance  was  made. 
Plaintiff  and  one  other  man  carried  the  rear  end,  and  plaintiff 
did  not  know  that  the  burden  was  too  great.  But  if  we  assume 
that  in  point  of  fact  the  burden  was  too  great  for  the  number 
of  men  assigned  to  carry  it,  and  that  under  the  rule  announced 
by  the  court  the  defendants  were  negligent,  still  the  burden 
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was  npon  fhe  plaintiff  to  show  that  such  negligenee  was  the 
proximate  cause  of  his  injury,  and  in  this  respect  he  failed. 
His  injury  did  not  result  from  strain  or  overexertion,  but  from 
the  fact  that  the  three  men  in  front  allowed  their  end  of  the 
plate  to  fall.  It  is  apparent,  then,  that  whatever  caused  the 
fall  was  the  proximate  cause  of  the  injury ;  but  neither  plaintiff 
nor  any  one  of  hie  witnesses  testified  that  the  excessive  weight 
of  the  plate  caused  the  fall,  and  there  are  not  any  facts  dis- 
closed from  which  such  an  inference  can  be  drawn.  There  is 
but  one  conclusion  deducible  from  the  plaintiff's  case,  vie,,  that 
the  great  weight  was  not  the  cause  of  the  fall,  but  that  the  plate 
fell  as  the  result  of  the  clumsy  method  employed  by  the  men 
in  handling  it  and  the  failure  of  plaintiff  and  Bosick  to  keep 
it  forward  sufficiently  to  prevent  it  slipping  from  the  hands  of 
the  three  men  in  front.  The  manner  in  which  the  men  should 
[3]  carry  the  plate — their  arrangement  of  themselves  about 
it — ^was  a  mere  detail  of  their  work  which  the  master  was  justi- 
fied in  leaving  to  their  own  judgment  and  discretion.  "^ 

It  is  elementary  that  the  master  is  not  responsible  for  an  in- 
jury to  his  servant  which  results  proximately  from  the  manner 
in  which  the  servants  do  their  work.  He  is  not  required  to 
supervise  the  disposition  of  his  working  force  in  carrying  out 
the  details  of  the  employment,  any  more  than  he  is  required  to 
direct  the  workmen  in  the  use  of  simple  tools  and  appliances. 
(4  Labatt  on  Master  &  Servant,  sec.  1528.)  The  trial  court 
should  have  directed  a  verdict  for  the  defendants,  as  it  was 
requested  to  do. 

2.  In  passing,  we  call  attention  to  instruction  No.  3,  given, 
[4]  as  follows:  ^'Tou  are  instructed  that  in  this  case  it  was 
the  duty  of  the  defendant  Northern  Pacific  Railway  Company 
to  provide  a  sufficient  number  of  servants  to  perform  the  work 
of  lifting  and  carrying  the  iron  plate  in  question  with  reason- 
able safety." 

The  rule  which  measures  the  master's  duly  has  been  stated 
and  restated  so  often  that  it  would  seem  impossible  that  any 
controversy  over  it  could  arise  at  this  late  date.  He  is  required 
to  exercise  reasonable  care  to  furnish  a  reasonably  safe  place 
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for  work,  reasonably  safe  appliances,  reasonably  competent  fel- 
low-servants, etc.  As  applied  to  the  facts  of  this  particular 
case,  the  utmost  that  the  law  exacted  of  these  defendants  was 
that  they  exercise  reasonable  care  to  provide  a  sufficient  number 
of  men  to  move  this  plate  with  reasonable  safety.  KeUey  v. 
Cable  Co.,  8  Mont.  440,  20  Pac.  669,  McCabe  v.  Montana  Cen- 
tral Ry.  Co.,  30  Mont.  323,  76  Pac.  701,  Kallio  v.  Northwestern 
Imp.  Co.,  47  Mont.  314,  Ann.  Cas.  1915A,  1228,  132  Pac.  419, 
and  MoreUi  v.  Twohy  Bros.,  54  Mont.  366,  170  Pac.  757,  are 
a  few  of  the  many  cases  decided  by  this  court  during  the  past 
thirty  years  in  which  the  rule  is  stated.  Not  only  has  this  court 
repeatedly  called  attention  to  the  fact  that  the  master  is  not 
an  insurer  of  the  safety  of  his  employee,  the  most  recent  case 
being  Barry  v.  Badger,  54  Mont.  224,  169  Pac.  34,  but  we  Have 
frequently'  directed  attention  to  instructions  couched  in  lan- 
guage like  the  one  under  review,  and  have  pointed  out  the  error 
— that  by  such  an  instruction  the  master  is  made  an  absolute 
insurer.  {Leonard  v.  City  of  Butte,  25  Mont.  410,  65  Pac. 
425 ;  Anderson  v.  Northern  Pac.  Ry.  Co.,  34  Mont.  181,  85  Pac. 
884;  Fearon  v.  MtUlins,  35  Mont.  232,  88  Pac.  794.)  Under 
instruction  3  the  railway  company  was  compelled  to  have  in  its 
service  a  foreman  infallible  in  his  judgment  and  in  the  exercise 
of  his  functions  as  vice-principal,  or  pay  the  penalty  in  dam- 
ages for  any  injury  to  its  employees.  It  is  true  that  courts 
and  text-writers,  in  referring  to  the  rule  by  way  of  argument, 
frequently  employ  inept  language;  but,  whenever  it  becomes 
necessary  to  state  it,  there  is  no  difference  of  opinion. 

A  decision  of  the  other  question  presented  by  appellants  is 
unnecessary,  and  we  decline  to  consider  it  at  this  time. 

The  judgment  and  order  are  reversed,  and  the  cause  is  re- 
manded, with  directions  to  enter  judgment  for  defendants. 

Reversed  and  remanded. 

Mr.    Chief   Justice   Brantlt    and    Mr.    Justice   Sanner 
concur. 

Motion  for  rehearing  denied  October  21,  1918. 

55  Mont.— 10 
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FIRST  STATE  BANK  OP  HILGER,  Respondent,  v.  LANG, 

Appellant. 

(No.  3,922.) 
(Sabmitted  Jane   18,^1918.    Decided  Jnl^  9,   1918.) 

[174  Pac.   597.] 

Negotiable  Insiruments — Accommodation  Makers — LiaiUity — 
Banks  and  Banking — Cashier  —  Ostensible  Authority — Re- 
leasing Security — Directors — Contracts — Ratification — Laches 
— Directing  Verdict. 

Negotiable  Instrnmenta — Accommodation  Maker — Liability. 

1.  Under  the  negotiable  instruments  law  (sees.  5844,  5877,  Bev. 
Codes),  an  accommodation  maker  of  a  promissory  note  is  primarily 
liable,  and  is  not  discharged  by  an  extension  of  time  given  his 
comaker;  the  fact  that  plaintiff — a  holder  for  value — knew  that 
defendant  was  an  accommodation  maker  did  not  change  the  rule. 

[Ab  to  rights  and  liabilities  of  makers  and  indorsers  of  accommo- 
dation pftper,  see  note  in  31  Am.  St.  Bep.  745.] 

Same — ^Payable  in  Money. 

2.  A  promissory  note  legally  imports  a  promise  to  pay  in  money 
only. 

Same — Benewal — ^Effect — ^Banks  and  Banking. 

3.  In  the  absence  of  an  agreement  to  the  contrary,  the  effect  of 
the  renewal  of  a  promissory  note  is  to  extend  the  time  of  payment, 
not  to  discharge  the  obligation,  the  act  of  the  cashier  of  the  payee 
bank  in  stamping  "paid"  upon  the  old  note  not  changing  the  rule. 

Same — Banks  and  Banking — Authority  of  Cashier. 

4.  The  cashier  of  a  bank,  being  its  agent,  cannot  accept  payment 
of  a  note  in  anything  but  money,  in  the  absence  of  special  authority 
to  that  effect. 

Same — Cashier  of  Bank — Ostensible  Authority. 

5.  Where  the  directors  of  a  bank  by  inattention  to  their  duties 
permit  its  cashier  to  conduct  its  affairs  in  a  certain  manner  for  a 
period  sufficiently  long  to  establish  a  settled  course  of  business,  his 
authority  to  do  anything  the  board  of  directors  might  have  author- 
ized him  to  do  will  be  implied  in  Tavor  of  an  innocent  third  party, 
even  though  the  bank  is  defrauded  by  his  acts. 

Same — ^Banks — Cashier — Ostensible  Authority — ^Who  cannot  Assert. 

6.  The  president  of  a  bank  who  himself,  as  one  of  the  board  of 
directors,  had  carelessly  permitted  its  cashier  to  conduct  its  affairs 
in  his  own  way,  was  in  no  position  to  assert  his  own  misconduct 
as  the  basis  of  ostensible  authority  in  the  cashier  to  release  him 
from  liability  on  a  note  on  which  his  name  appeared  as  one  of  the 
makers. 

Same — Banks — Ostensible  Authority — How  Conferred. 

7.  Ostensible  authority,  within  the  meaning  of  section  5432,  Re- 
vised CodeS|  in  an  agent  (a  bank  cashier)  to  do  an  otherwise  un- 
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authorized  act,  is  not  conferred  by  an  isolated  act  of  carelessness 
on  the  part  of  his  principal,  but  can  be  derived  only  from  a  long 
course  of  misconduct  indulged  in  by  the  latter. 
Same — ^Banks — Releasing  Security. 

8.  Without  authority  from  the  board  of  directors  of  a  bank, 
neither  the  president  nor  its  cashier  can  release  one  of  its  debtors 
from  liability  on  a  note,  and  where  such  power  is  asserted,  clear 
and  convincing  proof  is  required  to  show  that  the  board  intended 
to  confer  it.  I 

Same — ^Banks — Directors — Dealing  With  Corporation — ^B^irden  of  Proof. 

9.  Whenever  it  appears  that  a  director  has  been  dealing  with  his 
corporation,  the  burden  is  on  him  to  show  that  his  dealings  have 
been  fair  and  honest  and  that  it  has  not  suffered  from  his  acts. 

Same — Banks — Ratification  of  Act  of  Cashier. 

10.  Under  section  5429,  Revised  Codes,  it  is  essential  to  the  ratifi- 
cation of  an  unauthorized  act  of  an  agent,  that  the  principal  had 
full  knowledge  of  all  material  facts  relative  to  the  transaction  at 
the  time  of  the  alleged  ratification. 

Same — ^Banks — Ratification  of  Act  of  Cashier — Availability  of  Defense. 

11.  While  knowledge  of  the  affairs  of  a  bank  by  its  directors  will 
be  presumed  in  favor  of  an  innocent  third  party  where  ratification 
of  an  unauthorized  act  of  its  cashier  is  alleged^  no  such  presump- 
tion is  indulged  in  favor  of  its  president,  who  is  also  a  director 
and  who  seeks  to  profit  by  such'  act  by  way  of  his  release  from 
liability  on  a  promissory  note  signed  by  him  as  an  accommodation 
maker. 

Same. 

12.  Since  the  effect  of  an  action  against  the  maker  of  a  note  on 
which  defendant  bank  president  was  jointly  liable  was  to  lessen 
the  latter's  liability  by  recovering  what  could  be  recovered  from 
his  comaker,  defendant  was  not  in  position  to  assert  that  hv  bring- 
ing that  action  the  bank  had  ratified  the  unauthorized  conduct  of 
its  cashier  (par.  11,  above)  and  thus  discharged  him  from  further 
liability. 

Same — ^Laches. 

13.  Where  an  action  on  a  note  is  brought  within  the  period  of 
the  statute  of  limitations,  the  defence  of  laches  has  no  merit. 

Same — ^Banks  —  Authority    of    Cashier  —  Question    of    Law  —  Directing 
Verdict. 

14.  Where  the  evidence  touching  the  actual  and  ostensible  power 
of  a  bank  cashier  to  release  security  was  undisputed,  the  question 
of  his  authority  in  the  premises  was  one  of  law  and  the  trial  court 
could  properly  direct  a  verdict. 

Appeal  from  District  Court,  Fergiis  County;  Roy  E.  Ayers, 
Judge. 

m 

Action  by  the  First  State  Bank  of  Hilger  against  H.  H. 
Lang.  Judgment  for  plaintiflP,  and  from  an  order  denying  him 
a  new  trial,  defendant  appeals.    Affirmed. 
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Messrs.  Bdden  dk  De  KM,  for  Appellant,  snbmitted  a  brief 
and  one  in  reply  to  that  of  Respondent;  Ifr.  J7.  L.  De  Kalb 
argued  the  eanse  orally. 

The  eontentiona  of  appellant  are:  First.  That  the  note,  made 
the  baaia  of  thia  action,  waa  re^nd^rly  discharged.  Second. 
That  if  the  note  was  not  regularly  discharged  in  the  first 
instance,  the  action  of  the  cashier  was  ratified  by  long  acqui- 
escence and  by  the  bringing  of  suit  on  the  obligation.  Re- 
spondent contends  that  the  action  of  the  cashier  in  stamping 
the  note  ''paid"  and  surrendering  it  was  unauthorized  in  law 
in  that,  as  a  general  proposition,  an  obligation  ean  never  be 
said  to  be  paid  until  it  is  surrendered  for  a  sufficient  considera- 
tion. With  this  general  proposition  we  agree,  but  with  its 
application  to  the  facts  in  this  case  we  cannot  concur. 

The  management  and  control  of  the  affairs  of  the  bank  were 
turned  over  or  abandoned  to  Henderson,  the  cashier,  and  under 
such  considerations  the  cashier  has  all  the  power  of  the  bank. 
(1  Morse  on  Banks  &  Banking,  sees.  165,  343;  Martin  v.  Webb, 
110  U.  S.  7,  28  L.  Ed.  49,  3  Sup.  Ct.  Rep.  428;  Merchants'  Nat. 
Bank  v.  National  Bank,  10  Wall.  (U.  S.)  604,  19  L.  Ed.  1008; 
Armstrong  v.  Chemical  Nat,  Bank,  83  Fed.  556,  27  C.  C.  A.  601 ; 
L'Herbette  v.  Pittsfield  Nat,  Bank,  162  Mass.  137,  44  Am.  St. 
Rep.  354,  38  N.  B.  368 ;  Iowa  Nat,  Bank  v.  Sherman,  17  S.  D. 
396,  106  Am.  St.  Rep.  778,  97  N.  W.  12;  Carpey  v.  Dowdell, 
115  Cal.  677,  683,  47  Pac.  695 ;  Bank  v.  Shook,  100  Tenn.  436, 
45  S.  W.  338 ;  Indianapolis  Rolling  Mills  Co.  v.  St,  Louis  etc. 
By.  Co.,  120  U.  S.  256,  30  L.  Ed.  639,  7  Sup.  Ct.  Rep.  542; 
Washington  Sav,  Bank  v.  Butchers'  etc.  Bank,  107  Mo.  134,  28 
Am.  St.  Rep.  405,  17  S.  W.  644.)  The  above  rule  is  said  to 
obtain  even  though  the  action  be  in  direct  violation  of  a  by-law 
which  the  directors  negligently  allowed  to  fall  into  disuse.  (Cox 
v.  Robinson,  82  Fed.  277,  27  C.  C.  A.  120.) 

Where  the  principal  attempts  by  suit  to  enforce  the  payment 
of  notes  received  by  the  agent  without  authority,  he  thereby 
impliedly  ratifies  such  act  or  contract.  (Dicfc  v.  Flanagan,  122 
Ind.  277,  7  L.  R.  A.  590,  23  N.  E.  765 ;  Dickinson  v.  Wright, 
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56  Mich.  42,  22  N.  W.  312 ;  Ingraham  v.  Barher,  72  Ga.  158 ; 
Beidman  v.  Ooodell,  56  Iowa,  592,  9  N.  W.  900 ;  West  Boylston 
Mfg.  Co,  V.  Searle,  15  Pick.  (Mass.)  225;  Osbom  Co.  v.  Jor- 
dan, 52  Neb.  465,  72  N.  W.  479 ;  Corser  v.  Pavl,  41  N.  H.  24, 
77  Am.  Dec.  753;  Chamberlain  v.  Woodward,  22  Hun  (N.  Y.), 
440;  La  Grande  Nat,  Bank  v.  Blum,  27  Or.  215,  41  Pac.  659.) 

The  cashier  knew  the  relation  of  Lang  to  Smith  on  this 
paper.  He  was  an  accommodation  party,  hence  a  surety  for 
Smith.  His  knowledge  was  imputed  to  the  bank.  (Michie  on 
Banks  and  Banking,  sec.  827.)  An  accommodation  maker  is 
treated  as  a  surety  by  the  California  decisions  construing  sec- 
tion 2831  of  the  California  Civil  Code  adopted  by  us  as  sec- 
tion 5680,  Revised  Codes.  {Kellogg  v.  Lopez,  145  Cal.  497,  78 
Pac.  1056;  Eppinger  v.  Kendrick,  114  Cal.  620,  46  Pac.  613.) 

Messrs.  Ounn,  Rasch  dk  HM  and  Mr,  C.  J.  Marshall,  for 
Respondent,  submitted  a  brief;  Mr.  E.  M.  Hall  argued  the  cause 
orally. 

A  bank  cashier  or  treasurer,  as  such,  has  no  power  to  release 
a  maker,  drawer,  indorser  or  surety  of  a  bill  or  note.  {State 
Bank  of  Moore  v.  Forsyth,  41  Mont.  249,  28  L.  R.  A.  (n.  s.) 
501,  and  note,  108  Pac.  914;  Bank  of  Commerce  v.  Hart, 
37  Neb.  197,  40  Am.  St.  Rep.  479,  20  L.  R.  A.  780,  55  N.  W. 
631;  First  Nat.  Bank  v.  OunhiLs,  133  Iowa,  409,  9  L.  R.  A. 
(n.  s.)  471,  110  N.  W.  611;  Cochecho  Nat.  Bank  v.  Haskell, 
51  N.  H.  116,  12  Am.  Rep.  67;  Dedham  Institute  v.  Slack,  6 
Cush.  (Mass.)  408;  Hodge  v.  Natioiud  Bank,  22  Gratt.  (Va.) 
51;  Daviss  Co,  Assn.  v.  Sailor,  63  Mo.  24.) 

The  cashier's  act  was  never  ratified  by  the  directors  of  the 
bank,  the  fact  that  they  may  have  had  the  means  or  oppor- 
tunity to  have  acquired  knowledge  of  Lang's  transactions,  not 
being  sufficient  to  establish  knowledge  and  ratification  of  the 
cashier's  act  thereof.  {Sehrt-Patterson  Milling  Co.  v.  Hxighes, 
8  Kan.  App.  514,  56  Pac.  143;  First  Nat.  Bank  v.  Drake,  29 
Kan.  311,  44  Am.  Rep.  646;  Pacific  Vinegar  &  Pickle  Works 
v.  Smith,  152  Cal.  507,  93  Pac.  85.)     Furthermore,  in  order  to 
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ratify  the  act  of  the  cashier,  the  directors  must  act  as  a  board 
in  order  to  bind  the  bank.     (3  R.  C.  L.,  sec.  65.) 

The  act  of  Lang  in  getting  off  this  note  was  not  ratified  by 
the  bringing  of  an  action  fOr  the  purpose  of  trying  to  collect 
from  Smith,  even  if  the  directors  then  knew  that  Lang  had 
signed  the  first  note.  {Pacific  Vinegar  &  Pickle  Works  v. 
Smith,  supra;  Ooodyear  Dental  V.  Co.  v.  Caduc,  144  Mass.  85, 
10  N.  E.  483 ;  see,  also,  Triggs  v.  Jones,  46  Minn.  277,  48  N.  W. 
1113 ;  Sohn  V.  Morton,  92  Ind.  170 ;  Brown  v.  Fouler,  133  Ala. 
310,  32  South.  584;  Gardner  v.  Pitcher,  109  App.  Div.  106, 
95  N.  Y.  Supp.  678.) 

The  Lang  note  has  never  been  paid.  The  taking  of  a  renewal 
note  and  returning  the  old  one  to  the  maker  does  not  discharge 
the  old  debt  and  create  a  new  one  in  the  absence  of  express 
agreement  to  that  effect,  and  such  agreement  must  of  course 
be  made  by  one  having  authority  to  make  it.  (First  Nat.  Bank 
V.  Cottonwood  L.  Co.,  51  Mont.  544 ;  First  Nat.  Bank  v.  White, 
60  N.  J.  Eq.  487,  46  Atl.  1092 ;  State  Bank  of  Isanti  v.  Mutual 
Tel.  Co.,  123  Minn.  314,  Ann.  Cas.  1915A,  1082,  143  N.  W.  912; 
Fowler  v.  Walch,  119  App.  Div.  547,  104  N.  Y.  Supp.  54; 
First  Nat.  Bank  v.  Ounhus,  133  Iowa,  409,  9  L.  R.  A.  (n.  s.) 
471,  110  N.  W.  611;  Bridge  v.  Connecticut  Mutual  Life  Co., 
167  Cal.  774,  141  Pac.  375.) 

Lang  and  Smith  were  jointly  and  severally  liable  on  the  note, 
and  even  if  Lang  was  an  accommodation  maker,  he  was  not 
discharged  by  any  extension  of  time  given  to  Smith.  (3 
B.  C.  L.,  sec.  506 ;  Union  Trust  Co,  v.  McGinty,  212  Mass.  467, 
Ann.  Cas.  1913D,  715,  98  N.  E.  679 ;  Bradley  Engineering'  etc. 
Co.  V.  Heybum,  56  Wash.  628,  134  Am.  St.  Rep.  1127,  106  Pac. 
170;  Cellers  v.  Meachem,  49  Or.  186,  13  Ann.  Cas.  997,  10 
L.  R.  A.  (n.  s.)  133,  89  Pac.  426;  Wolstenholme  v.  Smith,  34 
Utah,  300,  97  Pac.  329;  Rouse  v.  Booten,  140  N.  C.  557,  111 
Am.  St.  Rep.  875,  6  Ann.  Cas.  280,  53  S.  E.  430;  Vanderford 
V.  Farmers'  &  M.  Nat.  Bank,  105  Md.  164,  10  L.  R.  A.  (n.  s.) 
129,  66  Atl.  47.)  Mere  failure  to  promptly  pursue  Smith  and 
to  try  and  realize  on  the  collateral  held  did  not  discharge 


55  Mont.]     First  State  Bank  op  Hilgbe  v.  Lang.  151 

Lang.     (3  R.  C.  L.,  sec.  503;  note  to  Rogers  v.  Detroit  Savings 
Bank,  18  L.  R.  A.    (n.  s.)   531,  539;  Oray  v.  Fwrmers'  Nat. 
Bank,   81   Md.    631,   32   Atl.   518;   Carpenter  v.   McLaughlin,' 
12  R.   I.   270,  34  Am.  Rep.  638;   Wolstenholme  v.  Smith,  34 
Utah,  300,  97  Pac.  329.) 

Lang  could  not  protect  his  private  interests  to  the  detriment 
of  those  of  the  bank.  (Oallery  v.  National  Exchange  Bank, 
41  Mich.  169,  32  Am.  Rep.  149,  2  N.  W.  193 ;  BanJc  of  Isanti 
V.  Mutual  Tel.  Co.,  Fowler  v.  Walch,  First  Nat.  Bank  v.  Oun- 
hus,  supra;  Wallace  v.  Oceanic  Packing  Co.,  25  Wash.  143, 
64  Pac.  938 ;  Finley  v.  Cowles,  93  Iowa,  389,  61  N.  W.  998 ; 
Commercial  National  Bank  v.  Chatfield,  121  Mich.  641,  80 
N.  W.  712;  Lau;rence  v.  Steams,  79  Fed.  878.) 

MR.  JUSTICE  HOLLOWAY  delivered  the  opinion  of  the 
court. 

In  March,  1908,  Chas.  W.  Smith  and  H.  H.  Lang  executed 
and  delivered  to  the  First  State  Bank  of  Kendall  their  prom- 
issory note  for  $1,900,  and,  as  additional  security  for  the  loan, 
Smith  delivered  to  the  bank  1,000  shares  of  the  capital  stock 
of  the  North  Moccasin  Mining  Company.  Although  the  note 
.was  not  due  until  January,  1909,  as  early  sa  April,  1908 — the 
month  following  its  execution — ^Lang  importuned  Smith  to 
make  payment  on  it,  which  Smith  declined  to  do,  and  the  like 
requests  were  repeated  by  Lang  thereafter  but  uftsuccessfuUy. 
On  November  8,  1908,  Smith  executed  and  delivered  to  the  bank 
a  new  note  for  $2,695,  due  in  one  year,  in  renewal  of  the  Smith- 
Lang  note  and  a  balance  due  on  another  note  of  Smith's,  and 
the  original  note  was  stamped  **Paid"  and  delivered  to  Smith. 
This  renewal  note  was  not  signed  by  Lang  but  the  collateral 
which  secured  the  two  notes  was  left  with  the  bank  as  the  only 
security  for  the  new  note.  On  April  2,  1909,  this  renewal  note 
was  taken  up  and  a  third  note  for  $3,612.87,  signed  by  Smith 
and  wife,  was  given  in  renewal  of  that  note  and  for  other  ad- 
vancements, and  the  second  note  was  stamped  *'Paid"  and  de- 
livered to  Smith.    In  addition  to  the  collateral  which  secured 
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the  second  note,  Smith  and  wife  executed  and  delivered  to  the 
bank  a  mortgage  upon  some  real  property  in  Kendall.  On 
March  12,  1912,  suit  was  instituted  to  enforce  collection  of  this 
third  note,  and  thereafter  judgment  was  recovered  and  execu- 
tion issued,  but  nothing  was  collected. 

From  the  organization  of  the  bank  until  November,  1912, 
Henderson  was  cashier  and  Lang  was  president  of  the  bank, 
and  each  of  them  was  a  director.  Plaintiff  is  the  successor 
of  the  First  State  Bank  of  Kendall.  This  action  was  com- 
menced against  Lang  to  enforce  payment  of  the  Smith-Lang 
note  for  $1,900  and  accumulated  interest.  The  defendant 
pleaded:  (1)  That  he  signed  the  note  as  accommodation  for 
Smith,  and  that  the  bank  extended  the  time  of  payment  with- 
out his  knowledge  or  consent;  (2)  that  the  bank  was  guilty  of 
laches  in  prosecuting  its  claim  against  Smith;  and  (3)  that 
the  note  was  fully  paid  and  discharged.  Upon  the  trial  and 
at  the  close  of  the  testimony  the  court  directed  a  verdict  for 
the  plaintiff,  and  defendant  has  appealed  from  an  order  deny- 
ing him  a  new  trial.  There  is  not  any  conflict  in  the  evidence 
except  as  to  matters  to  which  reference  will  be  made  hereafter. 

Lang  was  general  manager  of  the  North  Moccasin  Mining 
Company,  and  owned  considerable  of  its  stock.  The  expenses 
of  the  company  far  exceeded  its  income,  but  notwithstanding 
this  fact  the  stock  had  a  market  value  of  from  $1.90  to  $2  per 
share.  Lan^  sold  to  Smith  the  1,000  shares  heretofore  men- 
tioned at  $1.90  per  share.  The  money  with  which  to  pay  for 
the  stock  was  borrowed  from  the  bank  and  the  Smith-Lang 
note  executed  and  delivered,  the  money  received  and  immedi- 
ately passed  to  Lang's  credit,  and  the  certificate  of  stock  deliv- 
ered to  the  bank  as  collateral.  On  November  1,  1908,  the 
mining  company  defaulted  in  the  payment  of  interest  on  its 
bonded  indebtedness.  In  April,  1909,  mining  operations 
ceased.  In  September,  1909,  a  suit  to  foreclose  was  brought 
and  prosecuted  to  decree  and  sale,  and  the  stock  became 
worthless. 
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Prior  to  November,  1912,  the  board  of  directors  of  the  bank 
in  disregard  of  its  by-laws  held  no  meetings  except  to  elect 
officers,  made  no  examinations  of  the  bank's  affairs,  took  no 
part  in  making  or  approving  loans,  but  permitted  Henderson 
to  conduct  the  bank's  business.  The  directors,  other  than 
Henderson  and  Lang,  knew  nothing  of  the  Smith-Lang  loan 
or  of  the  renewals.  In  November,  1912,  at  a  meeting  of  the 
board  at  which  neither  Henderson  nor  Lang  was  present,  cer- 
tain of  the  bank's  loans,  including  the  note  for  "$3,612.87 
signed  by  Smith  and  wife,  were  approved.  In  January,  1914, 
the  board  discovered  that  Lang  had  signed  the  original  note 
for  $1,900,  and  a  demand  was  made  upon  him  to  pay  it,  and 
upon  his  refusal  this  action  was  brought. 

1.  Appellant  contends  that,  having  signed  the  Smith-Lang 
note  as  an  accommodation  party,  he  was  liable  only  as  a  surety, 
[1]  and  was  discharged  by  the  extension  of  time  granted  to 
Smith  without  his  knowledge  or  consent.  With  this  we  do 
not  agree.  A  arurety  is  only  liable  secondarily.  The  note 
reads : 

**Jan.  10th,  1909,  after  date  we  or  either  of  us  promise  to 
pay  to  the  order  of  First  State  Bank  of  Kendall,  nineteen  hun- 
dred and  no-100  dollars  for  value  received,"  etc,  and  was 
signed, 

*'Chas.  W.  Smith, 
*'   H.  H.  Lang." 

Section  5844,  Revised  Codes,  provides:  **The  person  'pri- 
marily' liable  on  an  instrument  is  the  person  who  by  the  terms 
of  the  instrument  is  absolutely  required  to  pay  the  same.  All 
other  parties  are  'secondarily'  liable."  By  virtue  of  this  statute 
Lang  was  primarily  liable,  and  his  primary  liability  was  not 
affected  by  the  fact  that  he  signed  the  note  for  the  accommo- 
dation of  Smith,  and  that  this  fact  was  known  to  the  bank,  a 
holder  for  value.  Section  5877,  Revised  Codes,  defines  an 
accommodation  party,  and  then  proceeds:  ''Such  a  person  is 
liable  on  the  instrument  to  a  holder  for  value,  notwithstanding 
such  holder  at  the  time  of  taking  the  instrument  knew  him  to 
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be  only  an  accommodation  party.'*  The  foregoing  statutory 
provisions  are  portions  of  the  Uniform  Negotiable  Instruments 
Act.  They  have  been  construed  frequently,  and  the  consensus 
of  opinion  is  stated  in  3  R.  C.  L.,  p.  1276,  as  follows:  ** Under 
the  negotiable  instruments  law  it  may  be  regarded  as  well  set- 
tled that  the  accommodation  maker  or  acceptor  is  primarily 
liable,  and  is  not  discharged  by  any  extension  of  time  given  to 
the  indorser,  drawer,  or  comaker,  for  whose  benefit  he  became 
a  party  to  the  instrument,  without  regard  to  whether  the  party 
suing  on  the  instrument  is  a  party  thereto  as  a  payee,  and  had 
knowledge  of  the  relation  subsisting  between  the  accommoda- 
tion maker  and  the  principal  debtor." 

2.  A  promissory  note  legally  imports  a  promise  to  pay  in 
[2,  3]  money  and  nothing  else.  Unless  there  was  an  agree- 
ment between  the  bank  and  Smith  that  the  renewal  note  of 
November  8,  1908,  was  given  by  Smith  and  accepted  by  the 
bank  in  payment  and  discharge  of  the  debt  represented  by  the 
Smith-Lang  note,  the  effect  of  the  renewal  was  merely  to  ex-  * 
tend  the  time  of  payment,  and  did  not  discharge  the  obliga- 
tion. {First  Nat,  Bank  v.  Cottonwood  Land  Co.,  51  Mont.  544, 
354  Pac.  582.)  The  fact  that  the  cashier  stamped  ''Paid" 
upon  the  old  note,  and  delivered  it  to  Smith,  did  not  operate 
to  change  the  rule.  {Bridge  v.  Connecticut  Mut.  Life  Ins,  Co., 
167  Cal.  774,  141  Pac.  375;  Scott  v.  Oilkey,  153  111.  168,  39 
N.  E.  265;  First  Nat.  Bank  v.  White,  60  N.  J.  Eq.  487,  46  Atl. 
1092 ;  Lowther  v.  Lowther-Kaufmann  Oil  &  Coal  Co.,  75  W.  Va. 
171,  83  S.  E.  49;  8  C.  J.  572;  1  Michie  on  Banks  and  Banking, 
p.  739.) 

3.  If  the  evidence  is  open  to  the  inference  that  it  was  the 
[4]  intention  of  the  cashier  to  accept  the  renewal  note  in 
payment,  and  to  discharge  Lang,  the  inquiry  arises,  Had  he  any 
such  authority^ 

The  cashier  of  a  bank  is  its  agent,  and  his  conduct  is  gov- 
erned by  the  general  rule  of  agency.  (1  Michie  on  Banks  and 
Banking,  p.  712.)  It  is  elementary  that,  in  the  absence  of  spe- 
cial authority,  an  agent  cannot  accept  payment  in  anything  but 


55  Mont.]     First  State  Bank  op  Hilgeb  v,  Lanq.  155 

money.  {United  States  Nat,  Bank  v.  Shupak,  54  Mont.  542, 
172  Pac.  324.)  An  agent  has  such  authority  as  the  principal 
actually  or  ostensibly  confers  upon  him.  (Sec.  5430,  Rev. 
Codes.)  It  is  not  contended  that  by  virtue  of  his  office  the 
cashier  had  authority  to  release  Lang;  neither  is  it  urged  that 
he  had  received  express  authority  from  the  board  of  directors 
[5]  to  do  SO;  but  it  is  insisted  that,  by  turning  over  to  the 
cashier  the  entire  management  of  the  bank,  the  board  impliedly 
conferred  upon  him  this  extraordinary  power,  and  1  Morse  on 
Banks  and  Banking,  par.  165,  is  cited  as  authority  to  support 
this  contention.  But  counsel  misconceive  the  import  of  the 
author's  language,  for  immediately  following  the  rule  it  is 
said:  '*This  doctrine  is  certainly  a  liberal  one  towards  innocent 
outsiders.^ ^  The  same  general  rule  is  adverted  to  by  Michie 
(1  Michie  on  Banks  and  Banking,  p.  695),  and  concerning  it 
that  author  says:  **Nor  is  there  any  incongruity  or  departure 
from  general  principles  in  this,  since  it  is  merely  the  applica- 
tion of  the  very  general  principle  that  as  regards  third  persons 
the  officers  and  agents  must  be  deemed  clothed  with  whatever 
powers  the  bank  has  held  them  out  as  possessing  in  the  same 
degree  as  if  the  authority  had  been  expressly  granted.*'  In 
other  words,  the  rule  embodies  the  general  principle  of  ostensi- 
ble authority,  and  those  terms  are  defined  in  section  5432,  Re- 
vised. Codes,  as  follows:  "Ostensible  authority  is  such  as  a 
principal,  intentionally  or  by  want  of  ordinary  care,  causes 
or  allows  a  third  person  to  believe  the  agent  to  possess." 

If  the  directors  in  disregard  of  their  duties  permit  the  cashier 
to  conduct  the  affairs  of  the  bank  for  a  period  sufficiently  long 
to  establish  a  settled  course  of  business,  his  authority  to  do 
anything  which  the  board  might  have  authorized  him  to  do 
[6,  7]  in  the  first  instance  will  be  implied  in  favor  of  an  inno- 
cent third  party,  even  though  the  bank  is  defrauded  by  his 
acts.  (1  Michie  on  Banks  and  Banking,  p.  714.)  But  the 
doctrine  of  ostensible  authority  cannot  be  extended  in  favor 
of  one  who  is  familiar  with  the  facts  and  whose  dereliction  is 
relied  upon  to  give  color  to  the  agent's  unauthorized  acts. 
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FIRST  STATE  BANK  OF  HILGER,  Respondent,  v.  LANG, 

Appellant. 

(No.  3,922.) 
(Submitted  June   18,^1918.    Decided  July  9,   1918.); 

[174  Pac.   597.] 

Negotiable  Instruments — Accommodation  Makers — LiahiUty — 
Banks  and  Banking — Cashier  —  Ostensible  Authority — Re- 
leasing Security — Directors — Contracts — Ratification — Laches 
— Directing  Verdict. 

Negotiable  Instruments — Accommodation  Maker — ^Liability. 

1.  Under  the  negotiable  instruments  law  (sees.  5844,  5877,  Bev. 
Codes),  an  accommodation  maker  of  a  promissory  note  is  primarily 
liable,  and  is  not  discharged  by  an  extension  of  time  given  his 
comaker;  the  fact  that  plaintiff — a  holder  for  value — knew  that 
defendant  was  an  accommodation  maker  did  not  change  the  rule. 

[As  to  rights  and  liabilities  of  makers  and  indorsers  of  accommo* 
dation  paper,  see  note  in  31  Am.  St.  Bep.  745.] 

Same — Payable  in  Money. 

2.  A  promissory  note  legally  imports  a  promise  to  pay  in  money 
only. 

Same — Renewal — Effect — Banks  and  Banking. 

3.  In  the  absence  of  an  agreement  to  the  contrary,  the  effect  of 
the  renewal  of  a  promissory  note  is  to  extend  the  time  of  payment, 
not  to  discharge  the  obligation,  the  act  of  the  cashier  of  the  payee 
bank  in  stamping  "paid"  upon  the  old  note  not  changing  the  rule. 

Same — Banks  and  Banking — Authority  of  Cashier. 

4.  The  cashier  of  a  bank,  being  its  agent,  cannot  accept  payment 
of  a  note  in  anything  but  money,  in  the  absence  of  special  authority 
to  that  effect. 

Same — Cashier  of  Bank — Ostensible  Authority. 

5.  Where  the  directors  of  a  bank  by  inattention  to  their  duties 
permit  its  cashier  to  conduct  its  affairs  in  a  certain  manner  for  a 
period  sufficiently  long  to  establish  a  settled  course  of  business,  his 
authority  to  do  anything  the  board  of  directors  might  have  author- 
ized him  to  do  will  be  implied  in  Tavor  of  an  innocent  third  party, 
even  though  the  bank  is  defrauded  by  his  acts. 

Same — ^Banks — Cashier — Ostensible  Authority — Who  cannot  Assert. 

6.  The  president  of  a  bank  who  himself,  as  one  of  the  board  of 
directors,  had  carelessly  permitted  its  cashier  to  conduct  its  affairs 
in  his  own  way,  was  in  no  position  to  assert  his  own  misconduct 
as  the  bans  of  ostensible  authority  in  the  cashier  to  release  him 
from  liability  on  a  note  on  which  his  name  appeared  as  one  of  the 
makers. 

Same — ^Banks — Ostensible  Authority — How  Conferred. 

7.  Ostensible  authority,  within  the  meaning  of  section  5432,  Be- 
vised  Codes,  in  an  agent  (a  bank  cashier)  to  do  an  otherwise  un- 
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authorized  act,  is  not  conferred  by  an  isolated  act  of  carelessness 
on  the  part  of  his  principal,  but  can  be  derived  only  from  a  long 
course  of  misconduct  indulged  in  by  the  latter. 
Same — Banks — Releasing  Security. 

8.  Without  authority  from  the  board  of  directors  of  a  banlr, 
neither  the  president  nor  its  cashier  can  release  one  of  its  debtors 
from  liability  on  a  note,  and  where  such  power  is  asserted,  clear 
and  convincing  proof  is  required  to  show  that  the  board  intended 
to  confer  it.  . 

Same — ^Banks — Directors — Dealing  With  Corporation — ^Bjtirden  of  Proof. 

9.  Whenever  it  appears  that  a  director  has  been  dealing  with  his 
corporation,  the  burden  is  on  him  to  show  that  his  dealings  have 
been  fair  and  honest  and  that  it  has  not  suffered  from  his  acts. 

Same — Banks — Ratification  of  Act  of  Cashier. 

10.  Under  section  5429,  Revised  Codes,  it  is  essential  to  the  ratifi- 
cation of  an  unauthorized  act  of  an  agent,  that  the  principal  had 
full  knowledge  of  all  material  facts  relative  to  the  transaction  at 
the  time  of  the  alleged  ratification. 

Same — Banks — Ratification  of  Act  of  Cashier — Availability  of  Defense. 

11.  While  knowledge  of  the  affairs  of  a  bank  by  its  directors  will 
be  presumed  in  favor  of  an  innocent  third  party  where  ratification 
of  an  unauthorized  act  of  its  cashier  is  alleged^  no  such  presump- 
tion is  indulged  in  favor  of  its  president,  who  is  also  a  director 
and  who  seeks  to  profit  by  such  act  by  way  of  his  release  from 
liability  on  a  promissory  note  signed  by  him  as  an  accommodation 
maker. 

Same. 

12.  Since  the  effect  of  an  action  against  the  maker  of  a  note  on 
which  defendant  bank  president  was  jointly  liable  was  to  lessen 
the  latter's  liability  by  recovering  what  could  be  recovered  from 
his  comaker,  defendant  was  not  in  position  to  assert  that  bv  bring- 
ing that  action  the  bank  had  ratified  the  unauthorized  conduct  of 
its  cashier  (par.  11,  above)  and  thus  discharged  him  from  further 
liability. 

Same — Laches. 

13.  Where  an  action  on  a  note  is  brought  within  the  period  of 
the  statute  of  limitations,  the  defence  of  laches  has  no  merit. 

Same — ^Banks  —  Authority    of    Cashier  —  Question    of   Law  —  Directing 
Verdict. 

14.  Where  the  evidence  touching  the  actual  and  ostensible  power 
of  a  bank  cashier  to  release  security  was  undisputed,  the  question 
of  his  authority  in  the  premises  was  one  of  law  and  the  trial  court 
could  properly  direct  a  verdict. 

Appeal  from  District  Court,  Fergiis  County;  Boy  E.  Ayers, 
Judge, 

Action  by  the  First  State  Bank  of  Hilger  against  H.  H. 
Lang.  Judgment  for  plaintifiE,  and  from  an  order  denying  him 
a  new  trial^  defendant  appeals.    Affirmed. 
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do  not  agree.  Whether  Henderson  had  authority  to  release 
Lang  was  a  question  of  law.  The  evidence  touching  his  actual 
and  ostensible  powers  is  undisputed.  Henderson  testified  that 
he  took  the  renewal  note  without  Lang's  signature,  at  Lang's 
suggestion  and  request.  This  Lang  denies,  but,  if  Henderson 
had  no  authority  to  release  him,  it  is  immaterial  upon  whose 
suggestion  he  acted. 

The  deteraiination  that  Lang,  was  primarily  liable  upon  the 
Smith-Lang  note  disposes  of  the  other  contentions  urged  by 
appellant. 

The  order  is  affirmed. 

'Affirmed, 

Mr.  Chief  Justice  Brantly  and  Mr.  Justice  Sanner 
concur. 


STATE  BX  RKL.  BROWN,  Relator,  v.  DISTRICT  COURT 

et  Aii.^  Respondents. 

(No.  4,237.) 
(Submitted  June  19,  1918.    Decided  July   10,  1918.) 

[174  Pac.   601.] 

Mandamus — New  Trial — Notice  of  Intention — Entry  of  Judg- 
ment— Notice — Waiver — Time — Fractions  of  Day — Laches. 

New  Trial — Entry  of  Judgment — Notice — Waiver. 

1.  The  party  intending  to  move  for  a  new  trial  may  waive  formal 
notice  of  entry  of  judgment  and  serve  his  notice  of  intention 
without  it. 

Rame — ^Entry   of  Judgment — Notice   of  Intention — Timely   Service. 

2.  Section  6796,  Bevised  Codes,  requires  that  service  and  filing  of 
a  notice  of  intention  to  move  for  a  new  trial  shall  be  made  after 
entry  of  judg^nent.  A  judgment  was  lodged  with  the  clerk  of  the 
district  court  on  the  22d  of  the  month  but  not  entered  in  the  judg- 
ment book  until  the  23d.  Held,  on  application  for  writ  of  man- 
date to  compel  settlement  of  a  bill  of  exceptions,  that  a  notice 
served  and  filed  the  23d  and  before  actual  entry  of  the  judgment 
was  not  ineffectual. 
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Samo-^Time — ^Fractions  of  Day — To  be  Disregarded,  When. 

3.  In  passing  upon  a  motion  for  a  new  trial  where  the  only  ques- 
tion raised  by  the  prevailing  party  in  opposition  has  to  do  with 
the  regularity  of  procedural  steps  taken  by  the  moving  party, 
courts  should  disregard  fractions  of  a  day. 

Same — Mandamus — Laches. 

4.  Where  a  party  made  repeated  efforts,  covering  a  period  of 
about  eighteen  months,  to  have  a  bill  of  exceptions  and  statement 
of  the  case  settled  and  his  motion  for  new  trial  disposed  of,  he 
was  not,  on  his  application  for  writ  of  mandamus  to  compel  action 
by  the  district  judge,  chargeable  with  laches. 

Original  application  for  writ  of  mandamus  by  the  State,  on 
Ihe  relation  of  D.  E.  Brown,  against  the  District  Court  of  the 
Tenth  Judicial  District  in  and  for  the  County  of  Fergus,  and 
lie  Judge  thereof.    Writ  issued. 

Messrs,  Belden  cfe  De  KaJh  and  Messrs.  Ounn,  Rasch  dk  Hall, 
for  Relator,  submitted  a  brief;  Mr.  H.  L.  De  Kalb  argued  the 
cause  orally. 

Messrs.  Blackford  dk  Huntoan,  for  Respondents,  submitted  a 
brief ;  Mr,  W.  M,  Blackford  argued  the  cause  orally. 

MR.  CHIEF  JUSTICE  BRANTLY  delivered  the  opinion  of 
the  court. 

Application  for  writ  of  mandamus.  From  the  aflBdavit  for 
the  writ  we  gather  these  facts:  On  June  17,  1916,  in  an  action 
tried  in  the  district  court  of  Fergus  county  by  Hon.  Roy  E. 
Ayers,  wherein  one  H.  I.  Slack  was  plaintiff  and  D.  E.  Brown, 
the  relator  herein,  was  defendant,  the  plaintiff  recovered  judg- 
ment. On  June  21  the  formal  judgment  was  signed  by  the 
judge,  and  on  the  following  day  was  delivered  to  the  clerk  who, 
over  his  signature  by  one  of  his  deputies,  indorsed  thereon  the 
following:  ** Filed  June  22,  1916.'*  Above  this  indorsement 
was  written  at  the  same  time  the  word  ** Entered."  On  June 
23  the  clerk  made  up  and  marked  ** filed'*  the  judgment-roll 
as  required  by  the  statute.  (Rev.  Codes,  sec.  6806.)  On  that 
day  the  judgment  was  recorded  in  the  judgment-book  and  the 
appropriate  memoranda  made  upon  the  judgment  docket.  On 
the  same  day  defendant's  notice  of  intention  to  move  for  a  new 
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trial  was  served  upon  counsel  for  plaintiff,  defendant's  counsel 
expressly  waiving  notice  of  entry  of  judgment  and  stating  that 
the  motion  would  be  made  upon  the  minutes  of  the  court  and 
a  bill  of  exceptions  thereafter  to  be  prepared  and  served.  Ser- 
vice was  accepted  by  counsel  for  plaintiff  without  objection  or 
reservation.  Formal  notice  of  the  entry  of  judgment  was  given 
by  counsel  for  plaintiff  on  June  24.  Extensions  of  time  in 
which  to  prepare  and  serve  the  bill  were  granted  by  the  court. 
Within  the  time  so  extended  the  draft  of  the  proposed  bill  was 
served.  Counsel  for  plaintiff  proposed  amendments.  The 
draft  of  the  bill  and  the  amendments  were  lodged  in  the  office 
of  the  clerk  for  the  judge  for  settlement.  Accompanying  the 
amendments  was  the  following  reservation:  ''Now  comes  the 
plaintiff  above  named  and  expressly  reserving  to  himself  all 
right  to  object  to  the  settlement  and  allowance  of  defendant's 
proposed  bill  of  exceptions  herein,  and  without  waiver  of  any 
right  to  object  to  the  said  proposed  bill  of  exceptions  or  the 
settlement  thereof,  now  proposes  to  the  defendant's  proposed 
bill  of  exceptions  the  following  changes  and  amendments, 
to-wit,"  etc.  The  settlement  of  the  bill  having  been  brought  on 
for  hearing  on  January  31,  1917,  counsel  for  plaintiff  appeared 
specially,  and  objected  that  the  court  was  without  jurisdiction 
because  the  notice  of  intention  had  been  served  and  filed  prior 
to  the  entry  of  judgment  instead  of  afterward,  as  provided  by 
the  statute.  (Rev.  Codes,  sec.  6796.)  In  support  of  the  objec- 
tion, counsel  presented  the  affidavits  of  one  of  the  clerk's  depu- 
ties and  of  a  recording  clerk  employed  in  the  office,  from  which 
it  appeared  that  the  notice  of  intention  with  proof  of  service 
was  filed  in  the  forenoon  of  June  23,  and  that  the  judgment 
was  formally  spread  upon  the  judgment-book  in  the  afternoon 
of  that  day.  The  court  sustained  the  objection,  and  entered 
an  order  refusing  to  settle  the  bill.  On  March  29  counsel  for 
defendant  moved  the  court  for  a  reconsideration  of  its  order. 
On  August  29  the  court,  having  had  the  matter  under  advise- 
ment until  that  time,  denied  the  motion.  Counsel  for  defend- 
ant thereafter,  on  October   1,   brought  on   for   decision  the 
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motion  for  a  new  trial  as  based  on  the  minutes  of  the  court. 
This  the  court  by  an  order  made  on  January  19,  1918,  refused 
to  consider  for  the  same  reason  as  that  stated  in  the  order  of 
January  31, 1917.  On  May  27  the  court  refused  an  application 
for  a  settlement  of  a  statement  of  the  case  embodying  the  minutes 
of  the  court.  At  the  same  time  it  again  refused  to  determine 
the  motion  for  a  new  trial.  The  purpose  of  this  application 
is  to  compel  Judge  Ayers  to  settle  relator' s  bill  of  excep- 
tions and  to  hear  and  dispose  of  his  motion  for  a  new  trial.  In 
response  to  the  alternative  writ,  the  defendant  court  appeared 
by  counsel,  and  moved  to  quash  it  and  dismiss  the  proceeding 
on  the  grounds  that  the  facts  stated  do  not  warrant  the  relief 
demanded,  and  that  the  relator  was  guilty  of  inexcusable  delay 
in  applying  for  the  writ.  In  support  of  the  motion  counsel 
presented  an  elaborate  brief,  but,  after  careful  consideration  of 
it,  we  think  the  motion  should  be  denied,  and  that  the  writ 
should  be  made  peremptory. 

The  service  of  the  notice  6f  intention  was  timely.  The  re- 
[1]  lator  was  not  required  to  wait  for  formal  notice  of  the 
entry  of  judgment.  The  provision  of  the  statute  (Rev.  Codes, 
sec.  6796)  that  the  party  intending  to  move  for  a  new  trial 
must  give  notice  of  intention  within  ten  days  after  notice  of 
entry  of  judgment  is  clearly  intended  for  the  benefit  of  the 
moving  party.  Hence  he  may  waive  the  requirement  of  formal 
notice  and  proceed  without  it  (Rev.  Codes,  sec.  6181;  ParcJien 
V.  Chessman,  49  Mont  326,  Ann.  Cas.  1916 A,  681,  142  Pac.  631, 
[2]  146  Pac.  469).  Nor  do  we  think  the  notice  abortive  be- 
cause it  was  served  and  filed  before  the  judgment  was  actually 
spread  at  large  upon  the  judgment-book.  It  is  the  duty  of  the 
clerk  to  enter  a  judgment  as  soon  as  it  is  lodged  with  him  for 
that  purpose,  and  the  presumption  that  he  has  done  so  should 
be  deemed  conclusive  for  all  purposes  except  when  a  question 
of  priority  of  substantial  right  arises,  rendering  necessary  an 
inquiry  into  the  order  of  sequence  of  events  occurring  on  the 
same  day.  {Kelly  v.  Independent  Pub.  Co.,  45  Mont.  127^  Ann. 
[3]     Cas.  1913D,  1G63,  38  L.  R.  A,  (n.  s.)  1160,  122  Pac.  735.) 

65  Mont.— 11 
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Here  no  question  of  priority  arises,  but  one  as  to  the  regularity 
of  procedure  only.  In  such  a  case  the  court  ought  not  to  take 
notice  of  fractions  of  a  day  to  reject  jurisdiction  of  a  motion 
for  a  new  trial,  and  thus  defeat  the  moving  party,  but  indulge 
the  presumption  that  the  entry  of  judgment  and  the  service  of 
notice  had  taken  place  in  regular  sequence.  The  court  should 
have  disregarded  the  affidavits  presented  in  support  of  the  ob- 
jection, settled  the  bill,  and  determined  the  motion  on  its 
merits. 

The  contention  that  the  relator  was  guilty  of  laches  is  with- 
[4]  out  merit.  Although  his  various  applications  to  the  trial 
court  to  have  the  bill  of  exceptions  and  statement  settled  and 
the  motion  for  a  new  trial  disposed  of  were  futile,  the  fact  that 
he  made  them  and  pressed  them  upon  the  attention  of  the  court 
relieves  him  of  the  charge.  It  is  therefore  ordered  that  the 
alternative  writ  be  made  peremptory. 

Mr.  Justice  Sanner  and  Mr.  Justice  Holloway  concur. 


CHICAGO,  MILWAUKEE  &  ST.  PAUL  RY.  CO.,  Appellant, 
V.  MURRAY,  County  Treasurer,  Respondent. 

(No.  4,225.)   . 
(Submitted  Jane   15,    1918.    Decided  July   11,   1918.) 

[174  Pac.   704.] 

Taxation — Railroads — Electrification  System — CoTistitiition. 

Railroads  —  Electrification     System  —  Transmission     Line  —  By     Whom 
Taxable. 

1.  Held,  that  the  transmission  line  by  means  of  which  electric 
current  after  having  been  transformed  is  carried  to  trolley  wires, 
and  owned  and  used  by  a  transcontinental  railway  company  in 
connection  with  the  propulsion  of  its  trains  through  electric  motors, 
is  no  part  of  the  roadbed,  roadway,  franchise,  rails  or  rolling-stock, 
enumerated  in  section  16,  Article  XTT,  of  the  Constitution,  as 
assessable  by  the  state  board  of  equalization,  and  is  therefore 
properly  assessable  by  the  assessor  of  the  county  in  which  it  is 
found. 
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Same— Trolley  Wires — ^By  Whom  Taxable. 

2.  Held,  further,  that  since  that  part  of  plaintiff  railway's  elec- 
trification system  consisting  of  a  trolley  line  is  a  permanent  struc- 
ture a£Szed  to  the  roadbed  and  extends  continuously  along  the 
railway  line,  with  wires  and  other  attachments  connected  to  each 
other  and  to  the  rails,  it  is  assessable  by  the  state  board  of  equaliza- 
tion and  not  by  the  assessor  of  any  county. 

Constitution — ^Nature  of  Instrument. 

3.  The  state  Constitution  was  by  its  framers  intended  to  be  a  live 
instrument,  adaptable  to  the  progress  and  changing  conditions  of 
men  and  affairs. 

Appeal  from  District  Court,  Oramte  County;  Oeo.  B.  Win- 
ston, Judge. 

Action  by  the  Chicago,  Milwautee  &  St.  Paul  Railway  Com- 
pany,  a  corporation,  against  A.  J.  Murray,  •  County  Treasurer 
of  Granite  County,  Montana.  Judgment  for  defendant,  and 
plaintiff  appeals.    Reversed  and  remanded. 

Messrs.  Ounn,  Rasch  &  EM,  for  Appellant,  submitted  a 
brief ;  Mr.  M.  8.  €hmn  argued  the  cause  orally. 

That  the  assessment  by  a  county  assessor  of  that  part  of  the 
electrification  system  in  his  county,  without  reference  to  the 
valuation  of  the  entire  system  in  connection  with  the  railroad, 
would  not  be  a  just  valuation  for  the  purpose  of  taxation  as 
required  by  the  Constitution,  and  that  a  just  valuation  can  only 
be  made  on  the  basis  of  the  valuation  of  the  entire  railroad 
with  the  electrification  system  as  an  adjunct  thereto  is,  we 
think,  supported  by  the  decision  in  the  case  of  Cleveland  etc. 
B.  R.  Co.  V.  Backus,  154  U.  S.  439,  38  L.  Ed.  1041,  14  Sup.  Ct. 
Rep.  1122. 

We  submit  that  the  electrification  system  described  in  the 
complaint  is  included  in  the  category  of  property  which  the 
state  board  of  equalization  is  required  to  assess  when  section 
16  of  Article  XII  of  the  Constitution  is  construed  according  to 
the  spirit  and  intent  of  the  section.  As  said  by  Chief  Justice 
White  in  the  opinion  in  the  case  of  Downes  v.  Bidwell,  182  U.  S. 
244,  45  L.  Ed.  1088,  21  Sup.  Ct.  Rep.  770,  a  Constitution  should 
be  interpreted  *'by  the  spirit  which  vivifies,  and  not  by  the 
letter  which  killeth."     (See,  also,  State  v.  Sullivan,  48  Mont. 
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320,  137  Pac.  392 ;  State  v.  Aldersan,  49  Mont.  387,  Ann.  Cas. 
1916B,  39,  142  Pac.  210;  South  Carolina  v.  United  States,  199 
U.  S.  437,  4  Ann.  Cas.  737,  50  L.  Ed.  261,  26  Sap.  Ct.  Rep.  110; 
In  re  Debs,  158  U.  S.  564,  39  L.  Ed.  1092,  15  Sup.  Ct.  Rep. 
900 ;  Harshman  v.  Bates  County,  92  U.  S.  569,  23  L.  Ed.  747 ; 
ElweU  V.  Comstock,  99  Minn.  261,  9  Ann.  Cas.  270,  7  L.  R.  A. 
(n.  8.)  621,  109  N.  W.  113,  698;  JarroU  v.  UobeHy,  103  U.  S. 
580,  26  L.  Ed.  492.) 

By  the  Conjstitution,  rolling  stock  is  required  to  be  assessed 
by  the  state  board.  The  electrification  system  furnishes  the 
motive  power  for  moving  the  train.  It  takes  the  place  of  steam 
and  dispenses  with  the  necessity  of  an  engine  and  a  tender  to 
carry  the  coal.  In  other  words,  it  has  replaced  the  steam  loco- 
motive and  it  is  a  substitute  for  the  rolling  stock  of  a  railroad 
to  that  extent.  When,  therefore,  the  Constitution  is  construed 
with  reference  to  its  spirit  and  intent,  the  electrification  sys- 
tem should  be  treated  and  considered  as  a  part  of  the  rolling 
stock  of  the  railroad.  {Staie  v.  Keating,  53  Mont.  371,  163 
Pac.  1156.) 

In  view  of  the  fact  that  the  Constitution  of  Montana  does 
not  require,  as  does  the  Constitution  of  California,  that  '4and 
and  the  improvements  thereon  shall  be  separately'  assessed," 
and  in  view  of  tbe  further  fact  that  the  former  does  not  require, 
as  does  the  latter,  that  all  property  subject  to  taxation,  except 
that  specially  mentioned  in  section  10  of  Article  XII,  shall  be 
assessed  locally,  the  rule  of  taxation  of  railroad  property, 
adopted  and  followed  in  North  Dakota,  is  the  rule  which  should 
be  applied  in  this  state.  (See  Chicago,  M,  dk  St,  P,  By.  Co. 
V.  Cass  County,  8  N.  D.  18,  76  N.  W.  239 ;  Minneapolis  etc.  By. 
Co.  V.  Oppegard,  18  N.  D.  1,  118  N.  W.  830.)  In  tbe  first 
case  cited  above,  it  was  decided  that  the  term  ** roadway"  is 
synonymous  with  right  of  way,  and  included  not  only  the  right 
of  way  proper,  but  also  station  grounds,  switching  grounds, 
etc.,  outside  of  the  main  right  of  way.  In  the  case  of  Minne- 
apolis etc.  By.  Co,  v.  Oppegard,  cited  above,  it  was  decided  that 
a  telegraph  line  used  in  operating  a  railroad  and  also  for  com- 
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mercial  purposes  was  not  assessable  by  the  state  board.  In  the 
opinion,  however,  it  was  said  that  **it  will  not  be  disputed  that 
a  telegraph  line,  used  exclusively  for  the  moving  of  trains  and 
the  dispatching  of  railroad  business,  is  not  assessable  independ- 
ently or  separately  from  the  railroad  property." 

The  Revenue  Act  of  Montana,  adopted  in  1891,  was  copied 
from  the  revenue  law  of  California.  The  fact  that  in  Califor- 
nia the  Constitution  required  that  lands  and  the  improvements 
thereon  should  be  assessed  separately,  and  that  all  taxable  prop- 
erty, except  that  mentioned  in  the  section  of  the  Constitution 
of  that  state,  providing  for  the  assessment  of  the  franchise,  road- 
way, roadbed,  rails  and  rolling  stock  of  railroads  operated  in 
more  than  one  county,  should  be  assessed  locally,  was  appar- 
ently overlooked.  If  the  legislative  assembly  of  Montana  had 
recognized  the  distinctions  between  the  Constitution  of  Cali- 
fornia and  that  of  Montana  pointed  out,  the  rule  of  taxation 
of  railroad  property  which  prevails  in  North  Dakota  would  un- 
doubtedly have  been  adopted.  It  is,  we  believe,  beyond  ques- 
tion that  the  framers  of  the  Constitution  intended  by  the  use 
of  the  term  "roadway"  to  include  improvements  which  are 
situated  on  the  roadway  and  are  used  solely  for  railroad  pur- 
poses. It  is  true  that  the  term  "rails"  is  found  in  section  10 
of  Article  XII,  but  the  reason  for  this  is  undoubtedly  due  to 
the  fact  that  rails  are  regarded  as  trade  fixtures  and  are  not 
considered  a  part  of  the  land.  {Wiggins  Ferry  Co.  v.  Railroad 
Co,,  142  U.  S.  396,  35  L.  Ed.  1055,  12  Sup.  Ct.  Rep.  188;  Wag- 
ner V.  Cleveland  &  Toledo  R.  R.  Co.,  22  Ohio  St.  563,  10  Am. 
Rep.  770 ;  Northern  Central  Ry.  Co.  v.  Canton  Co.,  30  Md.  347 ; 
Railway  Co.  v.  Le  Blanc,  74  Miss.  626,  21  South.  748 ;  Skinner 
V.  Ft.  Wayne  etc.  Ry.  Co.,  99  Fed.  465 ;  Illinois  Cent.  R.  R,  Co. 
V.  Hoskins,  80  Miss.  730,  92  Am.  St.  Rep.  612,  32  South.  150 ; 
Georgia  R.  R.  &  Banking  Co.  v.  Haas,  127  Ga.  187,  119  Am. 
St  Rep.  327,  56  S.  E.  313.) 

Mr.  8.  C,  Ford,  Attorney  General,  and  Mr.  Frank  Woody, 
Assistant  Attorney  General,  for  Respondent,  submitted  a  brief; 
Mr.  Woody  argued  the  cause  orally. 
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MR.  JUSTICE  SANNER  delivered  the  opinion  of  the  court 

The  motive  power  of  the  Chicago,  Milwaukee  &  St.  Paul  Rail- 
way for  a  distance  of  440  miles  in  this  state,  extending  across 
several  counties  thereof,  including  the  county  of  Granite,  is 
electric;  that  is  to  say,  its  trains  are  drawn  by  electric  motors 
instead  of  by  steam  engines.  These  motors  receive  the  current 
necessary  to  actuate  them  from  a  trolley  wire  suspended 
directly  over  the  center  of  each  track.  The  current  itself  comes 
from  remote  plants  not  owned  by  the  railway,  and  is  conveyed 
by  means  of  poles,  towers  and  wires — the  property  of  the  sup- 
plying company — ^to  seven  of  fourteen  substations,  where  it  is 
Transformed  and  sent  out  along  a  transmission  line  to  the  other 
substations.  The  transmission  line  is  located  on  the  right  of 
way,  at  a  uniform  distance  of  thirty-eight  feet  from  the  center 
of  the  main  track,  and  it,  together  with  all  the  substations,  be^ 
longs  to  the  railway  company.  Prom  the  substations  the  trans- 
formed current  is  carried  to  the  trolley  wires,  which  are  hung 
from  poles  and  brackets  spaced  about  one  hundred  and  fifty 
feet  apart.  These  poles  are  set  in  the  roadbed  at  a  uniform  dis- 
tance of  ten  feet  from  the  center  line  of  the  track,  and  they 
carry  the  necessary  feeders,  signal  wires,  message  wires,  wires 
for  the  power  limit  and  indicating  systems.  To  the  same  poles 
is  attached  a  supplementary  negative  wire,  which  at  certain 
points  is  connected  with  bonds  attached  to  the  rails,  and  the 
joints  of  all  rails  are  bonded  by  a  copper  wire,  so  that,  as  the 
motor  makes  contact  with  the  trolley  wire,  a  circuit  is  com- 
pleted through  the  rails,  bonds  and  supplementary  wire  to  the 
substations. 

It  is  alleged  in  the  complaint,  which  is  by  the  railway  com- 
pany against  the  treasurer  of  Qranite  county,  that  this  electrifi- 
cation system  is  used  exclusively  in  the  operation  of  its  railroad, 
is  necessary  to  the  efiBcient  and  economical  operation  thereof, 
and  constitutes  a  single  continuous  system;  that  the  company 
made  no  return  of  it  to  the  assessor  of  Granite  county  for  the 
year  1917,  but  said  assessor,  notwithstanding,  assessed  29.63 
miles  of  the  transmission  line  at  a  valuation  of  $2,830  per  mile, 
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and  33.71  miles  of  the  trolley  line  at  $5,179  per  mile,  which 
assessment  the  company  contested  without  avail  before  the 
county  board  of  equalization,  upon  the  ground  that  the  prop- 
erty so  assessed  is  within  the  jurisdiction  of  and  assessable  only 
by  the  state  board  of  equalization,  under  the  provisions  of  sec- 
tion 16,  Article  XII,  of  the  state  Constitution;  that  the  taxes 
levied  accordingly,  amounting  to  $7,756.49,  were  paid  under 
protest  8X)ecifying  the  same  ground;  that  the  state  board  of 
equalization  in  its  assessment  of  the  franchise,  roadway,  road- 
bed, rails,  and  roUing  stock  ef  the  company  for  the  year  1917  in- 
cluded in  and  valued  as  a  part  of  the  valuation  placed  upon 
such  property  the  said  electrification  system  hereinabove 
described.  The  prayer  is  for  a  recovery  of  the  moneys  so  paid 
under  protest.  The  treasurer  filed  a  general  demurrer,  and, 
this  being  sustained,  judgment  of  dismissal  was  entered,  from 
which  the  railway  company  appeals. 

But  one  question  is  presented,  whether  the  county  assessor 
[1]  of  Qranite  or  the  state  board  of  equalization  had  the 
authority  to  assess  the  transmission  line,  or  the  trolley  line,  or 
both,  as  constituting  the  system  of  electrification;  for  it  must 
be  conceded  —  as  the  attorney  general  does  concede  —  that  both 
agencies  could  not  act  upon  the  same  property,  and  the  com- 
pany cannot  lawfully  be  subjected,  as  it  has  been,  to  a  double 
imposition  of  the  same  tax  upon  the  same  property. 

No  solution  of  this  question  is  entirely  free  from  objection. 
Section  16  of  Article  XII  of  the  Constitution  provides:  **A11 
property  shall  be  assessed  in  the  manner  prescribed  by  law  ex- 
cept as  is  otherwise  provided  in  this  Constitution.  T^e  fran- 
chise, roadway,  roadbed,  rails  and  rolling  stock  of  all  railroads 
operated  in  more  than  one  county  in  this  state  shall  be  assessed 
by  the  state  board  of  equalization  and  the  same  shall  be  appor- 
tioned to  the  counties,  cities,  towns,  townships  and  school  dis- 
tricts in  which  such  railroads  are  located,  in  proportion  to  the 
number  of  miles  of  railway,  laid  in  such  counties,  cities,  towns, 
townships  and  school  districts.*'  The  meaning  of  this  is  per- 
fectly dear,  viz,,  whatsoever  is  franchise,  or  roadway,  or  road- 
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bed,  or  raila,  or  rolling  stock  of  a  railroad  operating  in  more 
than  one  county  must  be  assessed  by  the  state  board  of  equaliza- 
tion; all  other  property,  whether  it  be  of  a  railroad  or  other 
owner,  may  or  may  not  be  similarly  assessed,  according  to  the 
provisions  of  statute  in  existence  at  any  given  time.  So  far  as 
it  goes,  this  distinction  may  be  said  to  indicate  a  policy  to  leave 
with  the  state  board  such  railroad  property  as  is  continuous,  as 
constitutes  the  necessary  corpus  of  the  railroad,  as  is  not  sus- 
ceptible of  a  general  valuation  in  sections.  But  this  indication 
is  only  so  far  as  the  language  permits,  for  whatever  the  reason 
may  have  been,  the  restriction  of  the  language  to  franchise, 
roadway,  roadbed,  rails  and  rolling  stock  must  be  taken  as  con- 
clusive. {Northern  Pac,  Ry.  Co.  v.  Broffan,  52  Mont.  461,  158 
Pac.  820.)  That  it  does  not  go  so  far  as  to  comprehend  a  tele- 
graph line  placed  on  the  right  of  way  and  used  only  for  rail- 
road purposes  was  decided  in  the  Brogan  Case  just  cited,  and 
that  it  does  not  comprehend  any  other  structures  similarly 
placed  follows  of  necessity  if  we  are  to  adhere  to  that  decision. 
We  have  carefully  re-examined  that  decision,  and  we  are  satis- 
fied with  it  as  a  correct  application  of  the  constitutional  pro- 
vision here  involved  to  the  facts  of  that  case,  and  under  it  we 
are  obliged  to  hold  that  the  transmission  line  now  in  question 
is  no  more  a  part  of  the  roadbed  or  roadway  than  the  substations 
which  it  connects.  It  was  therefore  properly  assessable  by  the 
assessor  of  Qranite,  and  not  by  the  state  board  of  equalization, 
unless  it  can  be  considered  as  part  of  the  franchise,  rails  or  roll- 
ing stock.  That  it  cannot  be  considered  as  part  of  the  franchise 
or  rails  is  conceded.  But  there  is  contention  that  it  properly 
belongs  to  rolling  stock  because  the  electrification  system  of 
which  it  is  a  part  takes  the  place  of  the  steam  engine,  which  is 
rolling  stock,  as  well  as  of  cara— one  of  seven,  it  is  said — neces- 
sary on  steam  railroads  for  the  transportation  of  fuel.  We 
think  this  is  untenable.  The  electrification  system  does  not  take 
the  place  of  steam  engines  or  fuel  cars,  and  would  not  be  roll- 
ing stock  if  it  did.  {Ohio  &  M.  Ry.  Co.  v.  Weber,  96  111.  443; 
Flanagan  v.  OraJiam,  42  Or.  403,  71  Pac.  137,  790.)     The  place 
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of  the  steam  engines  is  taken  by  the  electric  motors,  which  are 
rolling  stock  assessable  as  such,  and  the  fnel  cars  remain  avail- 
able for  other  service,  and  still  assessable  as  rolling  stock.  If 
any  analogy  is  applicable — and  analogies  in  such  matters  are 
sometimes  misleading — ^it  would  rather  regard  the  electrifica- 
tion as  fuel,  for  the  entire  system  is  an  elaborate  contrivance 
to  get  to  the  electric  motor  the  force  in  the  form  which  will 
make  the  motor  effective ;  and,  as  the  steam  engine  is  powerless 
without  fuel,  though  still  a  steam  engine,  so  the  electric  motor 
is  dead  without  current,  though  it  requires  only  that  to  make 
it  powerful. 

Considered  separately,  the  trolley  line  is  in  a  different  situa- 
[2]  tion.  Though  no  part  of  the  franchise  or  rolling  stock,  it 
is  a  permanent  structure  affixed  to  the  roadbed ;  it  extends  con- 
tinuously across  the  electrified  section  of  the  railroad;  it  is  so 
constructed  that  all  its  wires  and  other  attachments  are  con- 
nected to  each  other  and  to  the  rails,  so  that  when  a  motor  is  in 
contact,  a  circuit  is  formed,  and  thus  the  motor  is  enabled  to 
function.  "We  are  therefore,  neither  in  principle  nor  on  the 
facts,  aided  by  the  Brogan  decision  in  determining  the  status 
of  this  trolley  line,  but  may,  if  so  it  appears,  view  it  as  part 
of  the  roadbed,  if  not  by  reason  of  its  integration,  with  the  rails 
a  part  of  them,  and  thus  carry  into  effect  the  spirit  as  well  as 
the  letter  of  the  constitutional  provision  here  invoked.  In  the 
Br  ogam,  Case  we  held  the  term  ''roadway"  as  used  in  section  16 
of  Article  XII,  to  be  by  legislative  construction  synonymous 
with  "right  of  way,"  meaning  by  the  latter  term  "the  bare 
strip  of  ground  upon  which  the  roadbed,  rails  and  other  neces- 
sary appliances  of  the  road  are  laid  or  erected,  and  not  as  in- 
cluding any  of  the  improvements  upon  or  annexed  to  that 
strip."  This  was  because  of  statutory  provisions  (Laws  1891, 
pp.  73-80),  requiring  structures  on  the  right  of  way  to  be 
separately  assessed  by  the  assessor  of  each  county.  No  such 
provisions  and  no  such  construction  confront  us  here.  On  the 
contrary,  there  stands  the  rule,  then  and  now  expressed  by  stat- 
ute, that  structures  affixed  to  realty  are  part  of  the  realty  to 
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which  they  are  affixed.  The  roadbed  is  that  part  of  the  right 
of  way  especially  prepared  for  the  emplacement  of  ties,  rails 
and  other  necessary  superstructures,  and  to  which  the  ties,  rails 
and  other  necessary  superstructures  are  affixed.  (Elliott  on 
Railroads,  2d  ed.,  sec.  5.)  There  seems  to  be  no  reason  for 
the  special  mention  of  the  roadbed  in  section  16  of  Article  XII, 
where  the  roadway,  of  which  it  is  a  part,  and  the  rails,  which 
form  part  of  the  superstructure  upon  it,  are  also  mentioned, 
unless  the  roadbed  was  intended  to  embrace  continuous  struc- 
tures permanently  affixed  to  it,  other  than  the  rails.  The  same 
considerations  which  make  it  desirable  that  the  rails  and  road- 
bed shall  be  assessed  as  a  whole  by  the  only  agency  which  can 
so  asscsss  them  apply  as  well  to  any  other  continuous  structure 
[8]  affixed  to  the  roadbed.  We  are  to  bear  in  mind  that  the 
framers  of  the  Constitution  intended  it  to  be  a  live  instrument 
adaptable  to  the  progress  and  changing  conditions  of  men  and 
affairs  (State  v.  Keating,  53  Mont.  371,  163  Pac.  1156) ;  and, 
if  by  the  language  of  section  16,  Article  XII,  they  have  neces- 
sarily excluded  the  transmission  line,  we  are  still  to  apply  the 
general  purpose  of  the  provision  written  by  them,  and  thus  in- 
clude within  its  purview  the  trolley  line  and  its  attachments, 
because  they  are  within  and  not  without  the  scope  of  the  lan- 
guage employed. 

We  realize  that  in  a  large  sense  the  transmission  line  and  the 
trolley  line  are  parts  of  one  electrification  system,  and  that 
their  separation  into  two  taxation  jurisdictions  may  not,  at 
first  blush,  commend  itself.  So,  also,  may  it  be  said  that  the 
substations  are  part  of  the  same  electrification  system ;  but  it  is 
not  questioned  that  these  are  within  the  jurisdiction  of  the  local 
assessor.  In  point  of  fact,  every  piece  of  property  owned  and 
used  in  the  operation  of  a  railroad  contributes  to  the  usefulness, 
and  to  some  extent  enters  into  the  value,  of  the  railroad  con- 
sidered as  a  whole,  yet  by  the  Constitution  some  of  these  are 
regarded  as  primarily  local  in  character,  and  therefore  not 
within  the  jurisdiction  of  the  state  board.  If  as  a  result  the 
command  of  the  Constitution  becomes  inharmonious  with  a 
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strictly  scientific  view  of  what  ought  to  be  the  rule,  that  is  one 
of  the  many  things  which  illustrate  the  price  paid  under  all 
constitutional  gOTernments  for  the  boon  of  certainty.  But  we 
are  not  required  to  increase  this  inharmony  any  more  than  we 
are  authorized  by  any  power  vested  in  us  to  abolish  it  where 
it  unquestionably  exists. 

It  follows  that  so  far  as  the  trolley  line  is  concerned,  a  cause 
of  action  was  stated  in  the  complaint,  and  the  demurrer  thereto 
should  have  been  overruled.  The  judgment  is  therefore  re- 
versed and  the  cause  remanded  for  further  proceedings. 

Reversed  and  remanded. 

Mr.  Chieip  Justigb  Bbantly  and  Mb.  Justicb  Hollowat 
concur. 


NORTHEEN  PACIFIC  EY.  CO.,  Respondent,  v.  DIXSON, 

County  Trbasubeb,  Appellant. 

(No.  4,205.) 
(Submitted  June  15,  1918.    Decided  July  11,  1918.) 

[174  Pac.  706.] 

Taxation — BaUroads  —  Block-signal  System  —  By  Whom  Taxa- 
ble. 

1.  Held,  that  a  block-signal  system  which  is  located  on  the  roadbed 
of  a  transcontinental  railroad  and  attached  to  the  rails  in  such 
a  manner  as  to  be  operated  automatically  by  passing  trains  is 
assessable  by  the  state  board  of  equalization  and  not  by  any  county 
assessor. 

Appeal  from  District  Court,  Stillwater  County;  Albert  P. 
Stark,  Judge. 

Action  by  the  Northern  Pacific  Railway  Company  against 
B.  B.  Dixson,  as  treasurer  of  Stillwater  County,  Montana. 
Judgment  for  plaintiff  and  defendant  appeals.    Affirmed. 


\ 
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Mr.  S.  C.  Ford,  Attorney  General,  and  Mr.  Frank  Woody, 
Assistant  Attorney  General,  for  Appellant,  submitted  a  brief; 
Mr,  Woody  argued  the  cause  orally. 

Messrs.  Ounn,  Rasch  &  Eall,  for  Respondent,  submitted  a 
brief ;  Mr.  M.  8.  Ounn  argued  the  cause  orally. 

MR.  JUSTICE  SANNER  delivered  the  opinion  of  the  court. 

The  complaint  in  this  case  is  similar  to  that  presented  in 
Chicago,  M.  &  St.  P.  Ry,  Co.  v.  Murray,  ante,  p.  162,  174  Pac. 
704,  except  that  it  involves, the  block-«ignal  system  of  the  North- 
ern Pacific  Railway  as  the  same  traverses  Stillwater  county. 
The  appellant  treasurer  of  Stillwater  county  filed  a  general 
demurrer,  which  was  overruled,  and  he,  declining  to  plead  fur- 
ther, suffered  judgment  to  be  entered  according  to  the  prayer 
of  the  complaint,  from  which  judgment  this  appeal  is  taken. 

Since,  as  the  complaint  avers,  the  block-signal  system  ''is 
[1]  located  on  the  roadbed  and  adjacent  to  the  track  of  said 
railroad,  and  is  attached  to  the  track  and  the  rails  thereof"  in 
such  a  manner  as  to  be  operated  automatically  by  passing 
trains,  it  comes  within  the  rule  announced  in  the  Murray  deci- 
sion relative  to  the  trolley  line,  and  is  assessable  by  the  state 
board  of  equalization,  and  not  by  the  county  assessor. 

The  judgment  is  therefore  affirmed. 

AifirvMd. 

Mr.  Chief  Justice  Bbantlt  and  Mb.  Justice  Hollowat 
concur. 
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CAVANAUGH,    Ekspondbnt,    v.    COBBIN    COPPEE    CO., 

Appellant. 

(No.  3,925.) 
(Submitted  June  18,  1918.    Decided  July  11,  1918.) 

[174  Pac.  IW.] 

Nuisances — City    Property — Quartz    Mining — Deeds — Beserva-^ 
tion  of  Minerals — Surface  Owners — Estoppel. 

Nuisances — ^What  may  and  What  Does  not  Constitute. 

1.  While,  under  section  6162,  Bevised  Codes,  defining  a  private 
nuisance,  a  legitimate  and  useful  business  or  occupation  cannot  be 
suppressed  on  account  of  a  trivial  annoyance,  one  may  not  be  driven 
from  his  home  or  compelled  to  live  in  positive  discomfort  in  order 
to  accommodate  another  in  the  pursuit  of  a  business  which  offends 
the  mind  and  taste  of  the  average  person. 

Same— <)uartz  Mining. 

2.  A  business  otherwise  lawful  and  useful,  such  as  mining,  may 
become  a  nuisance  by  reason  of  its  location  or  the  manner  in  which 
it  is  being  conducted. 

Same — Mining — ^What  are  not  Defenses.  ^ 

3.  Where  mining  operations  constitute  a  nuisance,  it  is  no  defense 
that  they  were  carried  on  according  to  approved  methods,  that  due 
care  was  exercised,  or  that  mining  is  necessary  to  the  industrial 
life  of  the  particular  district. 

Same— Mining — ^Evidence — Sufficiency. 

4.  Evidence  held  sufficient  to  warrant  a  finding  that  quartz  mining 
operations  carried  on  in  a  residential  portion  of  a  city  constituted 
a  private  nuisance  within  the  meaning  of  section  6162,  Bevised 
Codes. 

Same^City  Property — Reservation  of  Minerals — ^Estoppel. 

5.  Where  the  minerals  underneath  a  city  addition  were  reserved 
to  the  grantor  in  a  deed  to  lots  sold  for  residence  purposes,  with 
the  right  to  mine  the  same,  provided  that  in  the  exercise  of  such 
right  the  occupant  of  the  surface  should  not  be  disturbed,  damaged 
or  interfered  with  in  its  use  and  enjoyment,  the  purchaser  was 
not  estopped  to  complain  of  the  manner  in  which  mining  was  being 
carried  on. 

[As  to  coal  mine,  yard  or  the  like  as  a  nuisanpe,  see  note  in 
Ann.  Gas.  1915D,  841. 

Aj^eal  from  District  Court,  Silver  Bow  County;  John  B. 
McClerMm,  Judge. 

Action  by  M.  J.  Cavanaugh  against  the  Corbin  Copper  Com- 
pany, a  corporation,  and  others.    From  a  judgment  for  plain- 


For  authorities  dealing  with  the  question  as  to  whether  operation  of 
mine  constitues  a  nuisance,  see  note  in  Xh  &  A.  1917B,  313. 
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tiff,  and  an  order  denying  its  motion  for  a  new  trial,  the  Cop- 
per Company  appeals.    Affirmed. 

Messrs.  Shelton  &  Furman  and  Mr.  A.  J.  Verhayen,  for  Ap- 
pellant, submitted  a  brief;  Mr.  Frank  Walker,  of  Counsel, 
argued  the  cause  orally. 

To  reach  the  minerals  beneath  the  surface  a  miner  must  pass 
from  the  surface  downward;  otherwise,  he  cannot  reach  or 
work  the  mines  beneath.  Thia  necessity  gives  the  owner  of  the 
minerals  rights  reasonably  requisite.  He  is  not  liable  for  any 
incidental  damage  necessarily  occasioned  by  the  ordinary  and 
careful  operation  of  his  mine.  {WtUiams  v.  Oibsan,  84  Ala. 
228,  5  Am.  St.  Rep.  368,  4  South.  350.)  Nor  is  the  mine 
owner  responsible  to  the  surface  owner  for  disturbances  caused 
by  necessary  blasting  in  the  mine.  (Marvin  v.  Brewster  Iron 
Mining  Co.,  55  N.  Y.  538,  14  Am.  Rep.  322,  13  Morr.  Min.  Rep. 
40.)  When  mines  are  expressly  excepted  from  a  grant  of 
land,  at  common  law,  the  grantor  had  a  way  to  work  them, 
not  by  a  balloon,  but  by  a  way  reasonable  at  the  time  of  the 
actual  use.  There  is  no  other  measure  of  the  right  than  the 
common  convenience  and  use  of  mankind.  {Artram  v.  Dohbs, 
Jr.  L.  R.,  30  C.  L.  424.)  A  grant  of  coal  in  place,  with  the 
right  to  mine  the  same,  carries  with  it  the  right  to  build  rail- 
way tracks  on  the  surface.  {Potter  v.  Bend,  201  Pa.  St.  318, 
50  Atl.  821,  22  Morr.  Min.  Rep.  1 ;  Dand  v.  Kingscote,  6  Mees. 
&  W.  174.)  The  case  of  Conigas  Mines  v.  Cobalt,  20  Ont.  L. 
Rep.  622,  holds  that  the  owner  of  mineral  rights  in  fee  simple 
has  the  same  rights  to  surface  uses  as  defendants  contend  for 
in  this  case.  (WardeU  v.  Watson,  93  Mo.  107,  5  S.  W.  605.) 
The  right  to  mine  and  excavate  for  coal  carries  with  it  as  in- 
cidental thereto  the  right  to  go  upon  the  land  and  dig  for  it 
and  sink  a  shaft  {Emng  v.  Sandoval  Coal  Co.,  110  111.  290; 
Baker  v.  Pittsburg  Co.,  219  Pa.  St.  398,  68  Atl.  1014.)  A 
reservation  of  oil  beneath  the  surface  saves  to  the  grantor  the 
right  to  go  upon  the  land  and  dig  for  oil  in  a  reasonable  man- 
ner.    {Dietz  V.  Mission  Transfer  Co.,  95  Cal.  92,  30  Pac.  380.) 
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A  case  in  many  respects  squarely  in  point  is  Marvin  v.  Bretvsier 
Iron  Co,,  55  N.  Y.  538,  14  Am.  Rep.  322,  13  Morr.  Min.  Rep.  40. 
Is  a  mine  a  nuisance  or  a  public  use,  and  does  ordinarily 
prudent  and  careful  mining  constitute  a  nuisance?  The  let- 
ter and  policy  of  the  law  and  the  decisions  of  the  courts  un- 
questionably answer  both  interrogatories  in  such  manner  that 
the  plaintiff's  contentions  are  wholly  defeated,  and  the  defend- 
ants' entirely  justified.  A  mine  is  not  a  nuisance,  but  is  a 
public  use.  (BtUte,  A.  &  P.  By,  Co,  v.  Montana  Union  By.  Co., 
16  Mont.  504,  50  Am.  St.  Rep.  508,  41  Pac.  232 ;  Ellinghouse  v. 
Taylor,  19  Mont  462,  48  Pac.  757;  Lindley  on  Mines,  3d  ed., 
p.  596.)  Mining  companies  operating  in  a  reasonably  prudent 
and  careful  manner  are  protected  by  the  law  against  the  claims 
of  all  persons  who  assert  that  the  industry  which  supports 
us  all  is  to  them  personally  objectionable.  {Kipp  v.  Davis- 
Daly  Copper  Co.,  41  Mont.  509,  21  Ann.  Gas.  1372,  36  L.  R.  A. 
(n.  8.)  666,  110  Pac.  237.) 

Mr.  J.  A.  Poore,  for  Respondent,  submitted  a  brief  and 
argued  the  cause  orally. 

A  nuisance  resulting  from  noises  of  a  railroad  is  a  permanent 
nuisance  depreciating  the  value  of  property,  and  all  damages 
may  be  recovered  in  a  single  action.  {Frankle  v.  Jackson,  30 
Fed.  398 ;  Chicago  etc.  B.  B.  Co.  v.  0  'Connor,  42  Neb.  90,  60 
N.  W.  326 ;  Maier  v.  Edison  Elec.  Co.,  184  N.  Y.  17,  6  Ann. 
Gas.  146,  3  L.  R.  A.  (n.  s.)  1060,  76  N.  E.  734.)  Where  the 
nuisance  is  permanent  in  character,  future,  prospective  and 
past  damages  are  recoverable.  {Jos.  SchZitz  Co.  v.  Compton, 
142  111.  511,  34  Am.  St.  Rep.  92,  18  L.  R.  A.  390,  32  N.  E.  693 ; 
Powers  V.  Council  Bluffs,  45  Iowa,  652,  24  Am.  Rep.  792; 
Beatrice  Oas  Co.  v.  Thomas,  41  Neb.  662,  43  Am.  St.  Rep.  611, 
59  N.  W.  925;  Consolidated  Home  etc.  Co.  v.  Hamlin,  6  Golo. 
App.  341,  40  Pac.  582;  Watson  v.  Colusa-Parrot  etc.  Co.,  31 
Mont.  513,  79  Pac.  14;  Chicago  B.  &  Q.  By.  Co.  y.  O'Connor,  42 
Neb.  90,  60  N.  W.  326.X 
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Depreciation  in  value  is  an  element  of  damage.  (Berger  v. 
Minneapolis  Gaslight  Co.,  60  Minn.  296,  62  N.  W.  336;  Swift 
y.  Broyles,  115  Qa.  885,  58  L.  R.  A.  390,  42  S.  E.  277.)  If 
the  proof  shows  with  reasonable  certainty  a  wrong  by  which 
the  value  of  property  in  the  neighborhood  is  depreciated,  dam- 
ages should  be  allowed  for  the  injury  past,  present  and  pros- 
pective. (City  of  Ardmore  v.  Orr,  35  Okl.  305,  129  Pac.  871.) 
Future  prospective  damages  are  recoverable.  (Jos.  Schlitz 
Co,  V.  Compton,  supra;  Powers  v.  Council  Bluffs,  45  Iowa,  652, 
24  Am.  Rep.  793 ;  Qvinn  v.  Chicago  etc.  By.  Co.,  63  Iowa,  510, 

19  N.  W.  336;  Watson  v.  Colusa^Parrot  etc.  Co.,  supra.) 

To  constitute  a  taking  of  property  it  is  not  necessary  that 
there  be  actual  deprivation  of  the  property.  If  the  owner  is 
prevented  from  having  the  full  and  undisturbed  use  and  en- 
goyment  of  his  property,  as  by  making  it  uninhabitable  by 
smells,  odors  or  noise,  or  even  less  desirable,  by  such  means, 
there  will  be  a  taking  of  property  for  which  compensation  must 
be  made.     {PumpeUy  v.  (Jreen  Bay  Co.,  13  Wall.  (U.  S.)  166, 

20  L.  Ed.  557;  Cogswell  v.  New  York  etc.  By.  Co.,  103  N.  Y. 
10,  57  Am.  Rep.  701,  8  N.  E.  537 ;  Eaton  v.  Boston  etc.  B.  Co., 
51  N.  H.  504,  12  Am.  Rep.  147.)  Enjoyment  of  plaintiff's 
premises  under  the  circumstances  would  require  nerves  of  brass 
and  heart  of  steel.  (Ashbrook  v.  Commonwealth,  1  Bush 
(Ky.),  139,  89  Am.  Dec.  620.)  Noises,  jars,  vibrations  result- 
ing from  the  use  of  machinery  which  impairs  the  useful  enjoy- 
ment of  the  premises  and  affected  the  value  of  the  property  is 
a  nuisance.  (,Bly  v.  Edison  Elec.  etc.  Co.,  172  N.  Y.  1,  58 
L.  R.  A.  500,  64  N.  E.  745;  21  Am.  &  Eng.  Ency.  of  Law, 
p.  706 ;  Choctaw  etc.  B.  B.  Co.  v.  Drew,  37  Okl.  396,  44  L.  R.  A. 
(n.  s.)  38,  130  Pac.  1149;  Bl&men  v.  N.  Barstow  Co.,  35  R.  I. 
198,  44  L.  R.  A.  (n.  s.)  236,  85  Atl.  924.) 

A  lawful  business  may  become  a  nuisance  by  being  located  in 
an  inappropriate  place.  (Crilbert  v.  Showerman,  23  Mich.  448.) 
Any  trade  or  business  injuring  property  is  a  nuisance.  (Sus- 
quehanna Pert.  Co.  V.  Malone,  73  Md.  268,  25  Am.  St.  Rep.  595, 
9  L.  R.  A.  737,  20  Atl.  900.)     If  a  nuisance  is  proven,  it  is  no 
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defense  that  reasonable  care  was  taken  to  prevent  it,  as  that 
the  business  from  which  the  nuisance  arose  was  conducted  ac- 
cording to  the  most  approved  methods.  (Chicago  etc.  Ry.  Co, 
V.  First  Meth.  Episcopal  Church,  102  Fed.  85 ;  Laftin  etc.  Pow- 
der Co.  V.  Teamey,  131  111.  322,  19  Am.  St.  Rep.  34,  7  L.  B.  A. 
262,  23  N.  B.  389 ;  People  v.  Detroit  White  Lead  Co.,  82  Mich. 
471,  9  L.  R.  A.  722,  46  N.  W.  735 ;  People  v.  Burtleson,  14  Utah, 
258,  47  Pac.  87.)  The  locality  is  to  be  considered,  for  that 
which  may  not  be  a  nuisance  may  become  so  if  located  in  a  resi- 
dential portion  of  a  city.  (29  Cyc,  p.  1157 ;  Dargan  v.  Wad" 
da,  9  Ired.  (N.  C.)  244,  49  Am.  Dec.  421.)  A  fair  test  is  the 
reasonableness  or  unreasonableness  of  the  business  in  the  local- 
ity. {State  V.  CarUieny,  34  Minn.  1,  24  N.  W.  458;  Exley  v. 
Southern  Oil  Co.,  151  Fed.  101;  United  States  v.  Luce,  141 
Fed.  385.) 

MB.  JUSTICE  HOLLOWAY  delivered  the  opinion  of  the 
court. 

The  Lawlor  and  Kemper  addition  to  Butte  comprises  the  sur- 
face ground  of  the  Gambrinus  Quartz  Lode  mining  claim 
which  was  platted  and  sold  generally  for  residence  purposes. 
About  1905  plaintiff  purchased  lot  20,  block  2,  with  a  dwelling 
on  it,  and  ever  since  has  occupied  the  premises  as  a  residence 
for  himself  and  family.  The  defendant  Corbin  Copper  Com- 
pany became  the  owner  of  lots  10,  11,  12  and  18  in  the  same 
block,  and  in  1913  commenced  sinking  a  shaft  on  lot  18,  about 
fifty  feet  from  plaintiff's  residence,  and  continued  the  work  for 
a  year  or  more.  In  furtherance  of  its  purpose  the  company 
placed  upon  its  lots  a  gallows  frame,  a  tramway,  a  blacksmith- 
shop,  and  other  structures  and  machinery  necessary  to  the 
prosecution  of  mining  operations.  This  action  was  brought  to 
recover  damages,  upon  the  theory  that  appellant  was  maintain- 
ing a  nuisance  which  injuriously  affected  the  health  and  com- 
fort of  plaintiff  and  his  family  and  the  value  of  their  property. 
Certain  individuals  were  joined  as  defendants,  but  they  were 
acquitted  of  liability.    The  plaintiff  prevailed  as  against  the 
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copper  company,  and  it  appealed  from  the  judgment  and  from 
an  order  denying  a  new  trial. 

Three  questions  are  submitted  for  determination:  (1)  Did 
the  mining  operations  of  the  defendant  company  constitute  a 
nuisance!  (2)  Is  plaintiff  estopped  by  deed  from  complain- 
ing of  defendant's  operations?  (3)  Does  the  evidence  justify 
a  judgment  for  more  than  nominal  damages? 

1.  Section  6162,  Bevised  Codes,  provides:  ''Anything  which 
[1]  is  injurious  to  health,  or  is  indecent  or  offensive  to  the 
senses,  or  an  obstruction  to  the  free  use  of  property,  so  as  to 
interfere  with  the  comfortable  enjoyment  of  life  or  property, 
•  •  •  is  a  nuisance.'*  The  language  of  this  statute  is  to 
be  given  a  common-sense  construction.  On  the  one  hand,  it 
takes  care  that  a  legitimate  and  useful  business  or  occupation 
shall  not  be  suppressed  on  account  of  some  imaginary  or  trifling 
annoyance,  which  offends  the  over-refined  tastes  or  disturbs 
♦the  supersensitive  nerves  of  a  fastidious  person;  on  the  other,  it 
does  not  permit  anyone,  whatever  his  circumstances,  to  be 
driven  from  his  home,  or  compelled  to  live  in  it  in  positive 
discomfort,  in  order  to  accommodate  another,  in  the  pursuit  of 
his  business  which  offends  the  mind  and  taste  of  the  average 
individual. 

The  question  of  nuisance  vel  non  is  not  to  be  determined  in 
[2]  the  abstract.  Every  case  must  be  considered  with  refer- 
ence to  its  own  peculiar  facts  and  circumstances.  No  one 
would  have  the  temerity  to  contend  that  mining  is  per  $e  a  nui- 
sance; but  it  is  elementary  that  a  business  otherwise  lawful  and 
useful  may  become  a  nuisance,  by  reason  of  its  location  or  the 
manner  in  which  it  is  conducted.  Neither  a  powder  magazine 
fnor  a  stone  quarry  is  of  itself  a  nuisance,  but  either  may  become 
such  when  located  in  a  populous  community  or  in  a  residence 
district.  {Cameron  v.  KenyorirConnell  Co,,  22  Mont.  312,  74 
Am.  St.  Rep.  602,  44  L.  R.  A.  508,  56  Pac.  358;  Longtin  v. 
PerseU,  30  Mont.  306,  104  Am.  St.  Rep.  723,  2  Ann.  Cas.  198, 
65  L.  R.  A.  655,  76  Pac.  699.)  Upon  the  same  principle  a  gas 
plant  {Judson  v.  Los  Angeles  8.  O.  Co.,  157  Cal.  168,  21  Ann. 
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Cas.  1247,  26  L.  B.  A.  (n.  s.)  183,  106  Pac.  581),  an  insane 
asylum  {Shepard  v.  Seattle,  59  Wash.  363,  40  L.  R.  A.  (n.  s.) 
647,  109  Pac.  1067),  a  brick  kiln  {Face  v.  Cherry,  117  Va.  41, 
!Ann.  Oas.  1917B,  418,  84  S.  B.  10) ,  or  a  tin-shop  (Dennis  v. 
^EckhfOrt,  3  Grant  Cas.  (Pa.)  390),  may  become  a  nuisance. 
Numerous  other  illustrative  cases  will  be  found  cited  in  29  Cyc. 
1165  et  seq.  If  the  evidence  brings  appellant's  mining  opera- 
[8]  tions  within  the  definition  given  in  section  6162  above,  it  is 
no  defense  to  say  that  they  were  carried  on  according  to  approved 
methods,  or  that  in  maintaining  the  nuisance  appellant  exer- 
cised due  care,  or  that  mining  is  necessary  to  the  industrial  life 
of  the  particular  district.  Community  benefits  cannot  be  urged 
as  justification  for  the  injury  or  destruction  of  private  prop- 
erty without  compensation.  (Townsend  v.  Norfolk  R.  cfe  L.  Co., 
105  Va.  22,  115  Am.  St.  Rep.  842,  8  Ann.  Cas.  558,  and  note,  4 
L.  E.  A.  (n.  s.)  87,  56  S.  E.  970;  Appeal  of  Permsylvanvia  Lead 
Co,,  96  Pa.  116,  42  Am.  Rep.  534;  Columbus  C,  dk  I.  Co.  v. 
Tucker,  48  Ohio  St.  41,  29  Am.  St.  Rep.  528,  12  L.  R.  A.  577, 
26  N.  E.  630;  People  v.  White  Lead  Works,  82  Mich.  471,  9 
L.  R.  A.  722,  46  N.  W.  735.) 

The  evidence  discloses  that  these  mining  activities  were  begun 
[4]  in  a  residential  portion  of  the  city,  after  it  bad  been  built 
up  for  residence  purposes ;  that  before  such  time  it  was  a  desir- 
able, quiet  neighborhood,  and  well  adapted  for  residence  pur- 
poses; that  the  shaft,  tramway,  hoisting  engine,  air-compressor, 
air-containers,  blacksmith-shop,  and  all  machinery  were  in  close 
proximity  to  plaintiff's  dwelling-house;  that  the  inmates  of  the 
house  were  disturbed  at  all  times  of  the  day  and  night  by  loud 
and  unusual  noises,  blasting,  ringing  of  bells,  dumping  of  cars, 
running  of  cars  over  the  tramway,  rumblings  and  vibrations 
of  hoisting  engines,  pumps,  air-compressors  and  other  machin- 
ery, and  periodically  by  day  and  night  by  heavy  explosions  of 
dynamite,  which  awakened  the  inmates  from  sleep  and  jarred 
and  shook  the  house  and  furniture ;  that  such  noises,  vibrations 
and  concussions  were  a  source  of  great  annoyance  and  discom- 
fort to  the  inmates  of  plaintiff's  home^  and  made  it  unpleasant 
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and  uncomfortable  to  live  in,  and  caused  plaintiff's  wife  to 
become  nervous  and  her  health  to  be  temporarily  injured  by 
reason  thereof;  that  such  conditions  continued  for  a  year  or 
more,  and  defendant  admits  in  the  answer  that  such  activities 
will  be  resumed  and  continued  indefinitely.  It  is  disclosed, 
further,  that  plaintiff's  property  suffered  structural  injury, 
and  that  its  value  depreciated  one-half.  Under  these  circum- 
stances, the  trial  court  did  not  err  in  its  conclusion  that  ap- 
pellant was  maintaining  a  private  nuisance. 

2.  But  it  is  insisted  that,  even  though  these  activities  caused 
some  substantial  annoyance  and.  damage,  plaintiff  cannot  be 
[6]  heard,  because  he  is  estopped,  by  the  condition  of  the  deed 
conveying  him  legal  title  to  his  property,  from  complaining  of 
mining  operations  by  defendant.  "Whether  plaintiff  is  estopped 
depends  upon  the  terms  of  his  deed.  If  it  purports  to  do  noth- 
ing more  than  sever  the  minerals  from  the  superjacent  soil  and 
reserve  to  the  grantor  the  mining  rights,  it  may  well  be  con- 
tended that  there  is  implied  in  the  reservation  the  right  in  the 
grantor  and  in  defendant — a  grantee  from  a  common  source — 
to  employ  such  means  and  processes,  for  the  purposes  of  ex- 
tracting the  ores,  as  may  be  reasonably  necessary  in  the  light 
of  modem  invention.  (3  Lindley  on  Mines,  3d  ed.,  sec.  813.) 
But  the  deed  in  question  does  more.  It  is  in  the  usual  form, 
with  this  addition:  '*It  is  understood  that  only  the  surface 
ground  of  the  premises  above  described  is  herein  conveyed,  and 
that  the  party  of  the  first  part  continue  the  owner  of  all  min- 
erals beneath  the  surface  thereof,  with  the  right  to  mine  and 
extract  the  same :  Provided,  that  in  the  exercise  of  such  mining 
rights  said  premises  shall  not  be  disturbed,  damaged,  or  inter- 
fered with  by  said  party  of  the  first  part."  Plaintiff's  grantor 
did  not  see  fit  to  make  an  unconditional  reservation  of  his  min- 
ing rights,  but  voluntarily  limited  his  right  to  such  mining 
operations  as  would  not  disturb,  damage  or  interfere  with  the 
plaintiff  in  the  use  and  occupation  of  the  surface  ground  em- 
braced in  lot  20.  The  parties  to  the  deed  were  free  to  make 
any  lawful  contract,  and  plaintiff  may  rely  with  confidence 
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upon  the  terms  quoted  above,  which  recognize  the  correlative 
rights  of  grantor  and  grantee,  and  in  effect  bind  each  alike  to 
the  observance  of  the  equitable  rule  expressed  by  the  maxim: 
^*8ic  utere  tuo  v4  alienum  non  laedas.*' 

While  plaintiff  may  not  be  heard  to  deny  generally  appel- 
lant's right  to  utilize  its  property,  he  is  not  estopped  by  his 
deed  to  complain  of  particular  mining  operations  which  dis- 
turb or  interfere  with  the  quiet  and  peaceable  possession  and 
enjoyment  of  his  own  premises,  or  of  acts  of  the  appellant 
which  cause  damage  to  his  property. 

In  their  presentation  of  this  case,  counsel  have  assumed  that 
the  copper  company  acquired  mining  rights,  and  we  have  pro- 
ceeded upon  that  assumption,  though  the  fact  is  not  alleged  in 
any  of  the  pleadings. 

3.  No  useful  purpose  would  be  served  in  reciting  the  evidence 
in  detail  or  in  substance.  In  our  opinion  it  is  sufficient  to  sus- 
tain the  finding  that  plaintiff  has  been  damaged  to  the  extent 
of  $1,250. 

The  judgment  and  order  are  affirmed. 

Affirmed, 

Mb,  Chief  Justice  Bbantly  and  Mb.  Justice  Sanneb 
concur. 
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STATE,  Respondent,  v.  HALL,  Appellant. 

(No.  4,0«1.) 
(Submitted  September  9,  1018.    Decided  September  23,  1918.) 

[176  Pac.  2«7.] 

Criminal  Law — Felony — Evidence — Trial — Opening  Stateinenf 
— Jury — Presence  of  Defendant — Record — Appeal  and  Error 
— County  Attorney — Argument — Prejudice — Harmless  Error 
— Curing  Error, 

Criminal  Law — ^Felony — Evidence — ^Inspection  of  Papers — Statutes. 

1.  The  provision  of  section  7138,  Revised  Codes,  that  the  court  may 
order  a  litigant  to  permit  his  opponent  to  inspect  entries  of  accounts, 
papers,  etc.,  in  his  possession  or  under  his  control  relating  to  the 
merits  of  the  action,  refers  only  to  such  matters  as  might  be  intro- 
duced in  evidence,  and  not  to  ex  parte  statements  of  a  prosecuting 
witness  touching  the  facts  and  circumstances  surrounding  the  com- 
mission of  a  crime,  reduced  to  writing  by  and  in  possession  of  the 
county  attorney. 

Same — Dismissal  of  Action — Trial — ^Incomplete  Opening  Statement. 

2.  A  civil  action  as  well  as  a  criminal  prosecution  may  be  dismissed 
upon  the  conclusion  of  the  opening  statement  of  counsel,  if  such 
statement  discloses  affirmatively  that  the  plaintiff  cannot  prevail. 

Same — Incomplete  Opening  Statement — Dismissal — ^Proper  Refusal. 

3.  Refusal  to  dismiss  a  criminal  action  for  mere  failure  of  the  prose- 
cuting attorney  to  make  mention  in  his  opening  statement  of  the 
county  in  which  the  crime  for  which  defendant  was  on  trial  had 
been  committed  was  proper. 

Same — Opening  Statement — Statute^Directory  Provision. 

3a.  The  provision  of  section  9271,  Revised  Codes,  requiring  the 
county  attorney  to  make  an  opening  statement  in  a  prosecution  for 
crime,  held  directory  merely. 

Same — Admonishing  Jury — "Jury." 

4.  Until  the  jury  in  a  criminal  cause  is  completed  and  sworn,  it  is 
not  a  "jury"  within  the  meaning  of  section  9301,  which  requires  the 
trial  judge  to  admonish  the  jury  at  each  adjournment  not  to  form 
or  express  an  opinion  upon  the  case  until  final  submission  to  them. 

Same — Admonishing  Jury — ^Record  Imports  Verity. 

5.  The  record  on  appeal  in  a  criminal  cause  which  disclosed  that 
when  an  adjournment  was  taken,  "the  jury  was  admonished  by  the 
court  and  placed  in  charge  of  the  sheriff,"  etc.,  was  sufficient  to  dis- 
close compliance  with  section  9301,  Revised  Codes,  imported  verity 
and  could  not  be  impeached  by  affidavit. 

Same — Admonishing  Jury — Curing  Error. 

6.  Failure  of  the  court  to  admonish  the  jury  not  -to  form  or  express 
any  opinion  about  the  merits  of  the  case  upon  taking  an  adjourn- 
ment after  the  jury  had  been  sworn,  was  cured  by  proper  admoni- 
tions at  every  subsequent  adjournment. 

Same — Settlement    of    Instructions — Not    Part    of    Trial — Presence    of 
Defendant. 

7.  The  settlement  of  the  instructions  being  no  part  of  the  "trial" 
within  the  meaning  of  section  9233,  Revised  Codes,  requiring  the 
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presence  of  one  charged  with  felony,  throughout  the  trial,  his  absence 
during  such  settlement  does  not  constitute  reversible  error. 

game — Presence  of  Defendant — ^Minutes  of  Court — Construction. 

8.  Minutes  of  the  court  construed  and  held  to  show  that  defendant 
was  continuously  present  in  court  from  3  P.  M.  of  a  certain  day  when 
the  jury  was  instructed  until  1^:50  A.  M.  of  the  next  day  when  the 
verdict  was  returned,  contrary  to  the  contention  of  the  appellant 
that  he  was  not  present  when  the  verdict  was  delivered. 

Same — Appeal—^Prejudice. 

9.  Under  section  9415^  Beviaed  Codes,  prejudice  to  appellant  in  a 
criminal  cause  cannot  be  presumed,  but  must  be  made  to  appear, 
either  affirmatively  by  the  record,  or  by  a  denial  or  invasion  of  some 
substantial  right  from  which  the  law  imputes  prejudice. 

Same— Remarks  of  County  Attorney — ^Prejudice  not  Shown. 

10.  Held,  under  the  above  rule,  that  in  the  absence  of  the  evidence 
from  the  record,  objectionable  remarks  made  by  the  county  attorney 
in  his  closing  argument  excepted  to  as  beyond  the  rules  of  legitimate 
advocacy  were  not  sufficient  to  warrant  a  reversal  of  the  judgment, 
since  the  evidence  may  have  pointed  so  conclusively  to  defendant's 
guilt  that  no  prejudice  could  have  resulted  from  the  statements. 

[As  to  what  is  deemed  to  be  invasion  by  the  court  of  the  province 
of  the  jury,  see  note  in  14  Am.  St.  Rep.  36.] 

Appeal  from  District  Court,  Missovla  Couniy;  Asa  L.  Dwnr 
can,  Judge. 

Frank  C.  Hall  was  accused  of  a  felony,  and  from  tlie  judg- 
ment and  an  order  denying  him  a  new  trial,  he  appeals. 
Affirmed. 

.  Cause  submitted  on  briefs  of  Counsel. 

•    Messrs.  Midroney  &  Mvlroney,  for  Appellant. 

Mr.  S.  C.  Ford,  Attorney  General,  and  Mr.  Frank  Woody, 
Assistant  Attorney  General,  for  the  State. 

MR.  JUSTICE  HOLLOWAY  delivered  the  opinion  of  the 
court. 

1.  Prior  to  filing  the  information  in  this  case  the  county 
[1]  attorney  secured  from  the  prosecuting  witness  a  state- 
ment of  the  facts  and  circumstances  surrounding  the  commis- 
sion of  the  alleged  offense,  and  this  statement  was  reduced  to 
writing.    Upon  application  of  the  defendant  the  trial  court 


184  State)  v.  Halu  [June  T.  '18 

refused  to  compel  the  public  prosecutor  to  furnish  a  copy  of 
such  statement  or  permit  an  inspection  of  it.  The  provisions 
of  section  7138,  Revised  Codes,  are  invoked,  and  for  present 
purposes  we  will  assume  that  they  are  made  applicable  to  crimi- 
nal cases  by  section  9279. 

Section  7138  provides  that  the  court  may,  upon  notice,  order 
either  litigant  to  permit  the  other  to  make  an  inspection  and 
copy  of  entries  of  account,  documents  or  papers  in  his  posses- 
sion or  under  his  control  which  contain  evidence  relating  to  the 
merits  of  the  action  or  defense.  That  these  provisions  refer 
exclusively  to  such  entries,  documents  and  papers  as  might  be 
introduced  in  evidence  is  apparent  from  the  next  sentence  in 
the  section,  which  reads  as  follows:  *'If  compliance  with  the 
order  be  refused,  the  court  may  exclude  the  entries  of  accounts 
of  the  book,  or  the  document,  or  paper  from  being  given  in  evi- 
dence, or  if  wanted  as  evidence  by  the  party  applying,  may 
direct  the  jury  to  presume  tihem  to  be  as  he  alleges  them  to  be." 
This  is  also  the  construction  placed  upon  similar  statutes  in 
other  jurisdictions.  {Lester  v.  People,  150  111.  408,  41  Am.  St. 
Rep.  375,  23  N.  E.  387,  37  N.  B.  1004;  Savers  v.  Junction  R.  R. 
Co,,  17  Ind.  142;  Oro  W.  L,  &  P.  Co.  v.  OroviUe  (C.  C.),  162 
Fed.  975.)  The  ex  parte  statement  of  the  prosecuting  witness 
could  not  have  been  introduced  as  substantive  evidence,  and, 
however  helpful  it  might  have  been  to  defendant,  he  was  not 
entitled  to  it.  The  statute  does  not  require  the  state  to  lay  bare 
its  case  in  advance  of  the  trial. 

2.  Upon  the  conclusion  of  the  opening  statement  of  the  case, 
the  defendant  moved  for  a  dismissal  of  tihe  action  for  the  failure 
of  the  county  attorney  to  include  in  such  statement  a  reference 
to  the  fact  that  the  alleged  crime  was  committed  in  Missoula 
county,  and  error  is  predicated  upon  the  adverse  ruling  of  the 
trial  court. 

It  is  the  rule  in  civil  cases  that  the  court  may  dismiss  an 
[2]  action  upon  the  conclusion  of  the  opening  statement,  if 
such  statement  discloses  affirmatively  that  the  party  making  it 
cannot  prevail.     {Redding  v.  Ptiget  Sound  Iron  Works,  36 
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Wash.  642,  79  Pac.  308.)  The  reason  for  the  rule  is  that  it 
would  be  an  idle  waste  of  time  to  hear  evidence  which  could  not 
possibly  benefit  the  party  oflfering  it.  A  case  illustrating  the 
rule  is  Oscanycm  v.  Arms  Co.,  103  U.  S.  261,  26  L.  Ed.  539,  in 
which  it  appeared  from  the  opening  statement  of  counsel  for 
plaintiff  that  the  contract  sued  upon  was  void  as  against  public 
policy.  In  the  case  just  cited  it  is  assumed  that  the  rule  is  the 
same  in  criminal  cases  as  in  civil  cases,  and  we  have  no  doubt 
that  the  assumption  is  correct.  If  in  this  instance  the  opening 
[3]  statement  of  the  county  attorney  had  disclosed  affirm- 
atively that  the  offense  charged  was  committed  outside  of  Mis- 
soula county,  it  would  have  been  idle  to  proceed,  for  the  court 
would  have  been  without  jurisdiction,  but  would  have  had 
express  statutory  authority  for  discharging  the  jury.  (Rev. 
Codes,  sec.  9292.) 

If  the  contention  of  appellant  should  be  upheld,  it  would 
follow  that  upon  the  trial  of  every  criminal  case  the  county 
attorney  must,  as  the  first  step,  make  an  opening  statement 
complete  in  every  detail,  under  penalty  of  dismissal  for  his  fail- 
[3a]  nre  in  whole  or  in  part.  Section  9271  does  not  undertake 
to  do  more  than  prescribe  an  orderly  procedure  for  the  trial  of 
criminal  cases,  and  section  9272  in  effect  declares  that  the  provi- 
sions of  the  preceding  section  are  directory  merely,  and  this  is  the 
view  of  other  courts  upon  similar  statutes.  {United  States  v. 
Sprague,  8  Utah,  378,  31  Pac.  1049;  Holsey  v.  State,  24  Tex. 
App.  35,  5  S,  W.  523.) 

3.  The  trial  of  this  case  commenced  on  March  6  and  extended 
through  the  12th.  During  the  first  day  the  regular  panel  was 
[4]  exhausted,  and  a  recess  was  taken  to  secure  a  special 
venire.  The  jury  was  completed  on  the  afternoon  of  the  6th, 
and  adjournment  was  then  taken  until  the  7th.  At  noon  on 
the  7th  a  recess  was  taken  until  1:30  P.  M.  of  that  day.  It 
is  conceded  that  at  each  of  these  three  adjournments  the  trial 
court  instructed  the  jurors  not  to  converse  among  themselves, 
or  permit  anyone  else  to  converse  with  them,  about  the  case; 
but  appellant  contends  that  the  court  omitted  to  admonish  the 
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jurors  not  to  form  or  express  any  opinion  upon  the  case  until 
it  was  finally  submitted,  as  required  by  section  9301,  Revised 
Codes,  and  that  because  of  this  omission  a  new  trial  should  be 
granted. 

The  record  discloses  that  when  the  first  recess  was  taken  the 
jury  had  not  been  completed.  For  this  reason  the  statute  has 
no  application.  The  term  '*jury,"  used  in  section  9301,  means 
a  body  of  men  returned  from  the  citizens  of  a  particular  dis- 
trict before  a  court  of  competent  jurisdiction  wnd  sworn  to  try 
and  determine  by  verdict  a  question  of  fact.  (Sec.  6333,  Rev. 
Codes.) 

The  record  further  discloses  that  when  the  second  adjourn- 
[5]  ment  was  taken  ''the  jury  was  admonished  by  the  court 
and  placed  in  charge  of  the  sheriff,"  etc.  This  record  is  suffi- 
cient to  disclose  compliance  with  the  statute.  If  it  does  not 
speak  the  truth,  the  remedy  was  by  motion  to  have  it  corrected. 
As  it  stands,  it  imports  verity,  and  cannot  be  impeached  by  affi- 
davit. {MonJtana  Ore  Fur.  Co.  v.  Maker,  32  Mont.  480,  81  Pac 
13 ;  17  Cyc.  571 ;  7  R.  C.  L.  1018 ;  10  R.  C.  L.  1028.) 

It  is  fuirther  conceded  by  defendant  that  at  each  adjournment 
[6]  taken  after  the  noon  recess  on  the  7th  the  jury  was  prop- 
erly admonished  as  required  by  statute;  and  we  have  presented 
then  the  question:  Shall  a  new  trial  be  granted  because  of  the 
failure  of  the  court  to  admonish  the  jury  fully  when  the  noon 
recess  was  taken  on  the  7th  f  We  do  not  mean  to  detract  in 
the  least  from  the  importance  of  the  statute  in  question.  It 
was  enacted  to  be  observed.  Its  evident  purpose  is  to  secure  a 
true  verdict  based  solely  upon  all  the  evidence  in  the  case,  and 
to  that  end  prevent  the  jury  receiving  evidence  outside  the 
record,  prevent  interested  parties  from  influencing,  or  attempt- 
ing to  influence,  the  jury  out  of  court,  and  prevent  the  jurors 
from  forming  conclusions  from  first  impressions,  or  upon  the 
evidence  offered  by  one  side  only.  The  jury  is  made  an  impor- 
tant factor  in  our  judicial  system,  upon  the  theory  that  the 
average  jury  will  be  constituted  of  men  of  average  intelligence ; 
and  though  the  statutory  admonition  should  be  given  at  every 
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adjoamment  of  court  during  a  trial,  it  would  reflect  seriously 
upon  the  mental  capacity  and  integrity  of  the  jurors  in  this  case 
to  say  that  any  impressions  formed  from  tlje  evidence  received 
during  the  forenoon  of  the  7th  could  not  be,  and  were  not,  com- 
pletely removed  by  the  repeated  admonitions  of  the  court, 
thereafter  given,  that  they  should  not  form  or  express  any  opin- 
ion as  to  the  guilt  or  innocence  of  the  accused  until  the  cause 
was  finally  submitted.  Whatever  error  was  committed  at  the 
noon  recess  on  the  7th  was  cured  by  the  subsequent  action  of  the 
court. 

4.  Appellant  complains  that  he  was  not  present  when  the 
[7]  instructions  were  settled,  and  if  the  settlement  of  the 
instructions  is  a  part  of  the  trial  proper,  then  error  was  com- 
mitted, for  the  defendant  charged  with  a  felony  must  be  present 
throughout  the  trial.     (Sec.  9233,  Rev.  Codes.) 

The  statute  determines  inferentially  that  the  settlement  of 
the  instructions  is  not  a  part  of  the  trial,  for  section  9271  re- 
quires that  the  instructions  shall  be  settled  ''without  the  pres- 
ence of  the  jury,'*  and  the  presence  of  the  jury  is  indispensable 
to  the  trial  of  one  accused  of  a  felony.  (Sec.  9232.)  It  fol- 
lows that,  if  the  instructions  can  be  settled  without  the  presence 
of  the  jury,  they  may  likewise  be  settled  without  the  presence 
of  the  defendant.  Indeed,  the  settlement  of  the  instructions  is 
nothing  more  nor  less  than  the  determination  of  questions  of 
law  preliminary  to  the  next  step  in  the  trial — the  charge  to  the 
jury.  Upon  principle  the  case  of  State  v.  Spotted  Hawk,  22 
Mont.  33,  55  Pac.  1026,  is  authority  here. 

5.  A  defendant  on  trial,  charged  with  the  commission  of  a 
[8]  felony,  must  be  personally  present  in  court  when  the  ver- 
dict is  returned  (section  9320),  and  it  is  held  quite  generally 
that  the  fact  of  his  presence  must  appear  from  the  record 
(Staie  V.  De  Lea,  36  Mont.  531,  93  Pac.  814).  It  is  the  conten- 
tion of  appellant  that  the  record  does  not  disclose  that  he  was 
present  when  the  verdict  was  received.  The  derk's  minutes 
recite  that  the  taking  of  testimony  was  concluded  on  Saturday, 
March  10;  that  court  then  adjourned  until  March  12  at  9:30 
A.  M. ;  that  on  March  12  the  instructions  were  settled,  and  about 
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3  P.  M.  of  that  day,  *'the  defendant  being  present  in  court, 
•  *  •  the  trial  of  said  cause  was  resumed.  The  jury  was 
instructed  by  the  court,  and  after  argument  by  respective  coun- 
sel th-e  cause  was  submitted  to  the  jury,  who  retired  in  charge 
of  a  sworn  officer  to  deliberate  upon  a  verdict.  The  jury  sub- 
sequently returned  into  court  at  12:50  A.  M.,  March  13,  1917, 
and  announced  that  they  had  agreed  upon  a  verdict,  and  pre- 
sented said  verdiqt  to  the  court,  which  is  as  follows,  to- wit,"  etc. 
Construed  fairly,  this  language  must  be  held  to  mean  that  the 
defendant  was  present  in  court  continuously  from  3  P.  M.  until 
after  the  verdict  was  returned.  It  is  equivalent  to  saying: 
'*The  defendant  being  present  in  court,  each  of  the  following 
proceedings  was  had:  (a)  The  jury  was  instructed;!  (b)  the 
cause  was  argued  and  submitted:  (c)  the  jury  retired  to  con- 
sider of  their  verdict;  and  (d)  the  jury  returned  their  verdict 
as  follows,"  etc.  {McCoggle  v.  State,  41  Fla.  525,  26  South. 
734;  Lawson  v.  Territory,  8  Okl.  1,  56  Pac.  698.) 

6.  Exception  is  taken  to  certain  remarks  of  counsel  for  the 
[9,  10]  state  in  his  closing  argument  to  the  jury.  We  do  not 
approve  the  language  employed  by  counsel,  but  the  evidence  is 
not  brought  to  this  court,  and  we  are  not,  therefore,  in  position 
to  say  that  counsel  so  far  departed  from  the  rules  of  legitimate 
advocacy  as  to  require  a  reversal  of  this  judgment.  It  may  be 
that  the  evidence  points  to  defendant's  guilt  so  conclusively 
that  no  possible  prejudice  could  have  resulted  from  the  objec- 
tionable remarks.  Prejudice  is  not  presumed.  It  must  be 
made  to  appear,  either  affirmatively  by  the  record,  or  by  a 
denial  or  invasion  of  some  substantial  right  from  which  the  law 
imputes  prejudice.  The  rule  which  formerly  prevailed  in  this 
jurisdiction — **  Error  appearing,  prejudice  will  be  presumed" — 
was  superseded  by  the  provisions  of  section  9415,  which  com- 
mand this  court  to  give  judgment  without  regard  to  technical 
errors  or  defects  which  do  not  affect  the  substantial  rights  of 
the  parties. 

The  judgment  and  order  are  affirmed. 

Affirmed, 

Mr.  Chief  Justice  Brantly  and  Mr.  Justice  Sanner  concur. 
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SHEBRIS,  Appellant,  v.  NORTHERN  PACIFIC  RY.  CO. 

ET  AL.,  Respondents. 

(No.  3,M8.) 
(Submitted  June  17,  1918.    Decided  September  30,  1918.) 

[175  Pac.  269.] 

Personal    Injuries — Minors — Railroad    Crossings — AuiomobUe 
Passengers — Contributory  Negligence — Harmless  Error, 

Personal  Injuries — Minors — Contributory  Negligence. 

1.  Held,  under  the  rule  that  after  a  child  has  reached  the  age  of 
fourteen  years  he  is  presumed  capable  of  contributory  negligence, 
that  a  minor  within  a  few  months  of  majority  who  had  supported 
himself  since  he  was  fifteeii  years  old  doing  farm  work  and  acting 
as  a  chauffeur,  could  properly  be  charged  with  such  negligence  in  his 
action  for  personal  injuries  sustained  in  an  automobile  accident  while 
riding  in  the  machine  as  the  guest  of  the  driver. 

Same — ^Imputed  Negligence. 

2.  Quaere:  Where  personal  injury  is  suffered  by  one  riding  in  an 
automobile  as  the  guest  of  the  driver,  is  the  negligence  of  the  latter, 
who  does  not  sustain  the  relation  of  employee  or  agent  to  the  former, 
imputable  to  the  guest  f 

[As  to  negligence  of  driver  of  automobile  as  imputable  to  occu- 
pant, see  note  in  Ann.  Gas.  1916E,  268.] 

Same — Duty  to  Avoid  Danger — Contributory  Negligence. 

8.  Every  person  is  bound  to  an  absolute  duty  to  exercise  his  intelli- 
gence to  discover  and  avoid  dangers  that  may  threaten  him  because 
of  the  culpable  negligence  of  another,  and  therefore  plaintiff  in  a 
personal  injury  action  based  on  such  negligence  must  show  that  ho 
did  so  exercise  his  intelligence  at  the  time  of  the  accident. 

Same — Railroad  Crossings — Automobiles — Guest  of  Driver — Contributory 
Negligence. 

4.  Plaintiff  who,  as  the  guest  of  the  driver  of  an  automobile,  was 
riding  on  the  front  seat  of  the  machine  when  approaching  a  railroad 
crossing,  was  required  to  exercise  his  intelligence  to  avoid  the  dangers 
incident  thereto,  and  could  not  blindly  rely  upon  the  unaided  care 
and  vigilance  of  the  driver  for  hia  safety  without  assuming  the  con- 
sequences of  his  negligence. 

Same— Imputed  Negligence — ^Instructions — ^Harmless  Error. 

5.  Where  the  jury  properly  found  that  plaintiff  was  guilty  of  con- 
tributory negligence  and  therefore  could  not  recover  damages,  the 
giving  of  an  erroneous  instruction  touching  the  doctrine  of  imputed 
negligence  was  nonprejudicial. 

Appeal  from  District  Court,  Missoula  County;  Asa  L.  Dun- 
can, Judge. 

Action  by  R.  0.  Shcrrig,  an  infant,  by  W.  C.  Sherris,  liis 
guardian  ad  litem,  against  the  Northern  Pacific  Railway  Com- 
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pany  and  another.    Judgment  for  defendants  and  plaintiff 
appeals.    Affirmed. 

Messrs.  Mauri/,  Templeman  <fe  Davies  and  Mr.  CHlbert  J.  Hey- 
fron,  for  Appellant,  submitted  a  brief;  Mr.  J.  0.  Davies  argued 
the  cause  orally.         ^ 

The  question  of  the  imputed  negligence  of  the  driver  of  an 
automobile  to  the  passengers  in  the  car  and  those  riding  by 
invitation  has  been  before  the  courts  of  this  country  in  the  last 
few  years  more  frequently  than  any  other  question  of  the  law 
of  negligence,  and  with  the  exception  of  New  York,  and  per- 
haps one  or  two  other  states  following  the  New  York  rule,  we 
believe  we  are  justified  in  saying  that  the  courts  of  this  country 
are  unanimous  in  holding  that  the  negligence  of  the  driver  of 
an  automobile,  where  the  relation  of  employer  and  employee 
or  agent  does  not  exist,  can  never  be  imputed  to  the  passenger, 
whether  the  passenger  be  minor  or  adult.  (Chickasha  Si.  By, 
Co.  V.  MarshM,  4»  Okl.  192,  141  Pac.  1172;  Tomeih  v.  Fori- 
land  By,,  Light  &  Power  Co.,  70  Or.  341, 141  Pac.  868 ;  Binning^ 
hanv-TiLScdloosa  By.  &  Utilities  Co.  v.  Carpenter,  194  Ala.  141, 
69  South.  626 ;  HackwortJi  v.  Ashby,  165  Ky.  796,  178  S.  W. 
1074;  Perkins  v.  Oallouwj/y,  194  Ala.  265,  L.  R.  A.  1916E,  1190, 
69  South.  875 ;  Johnston  v.  Delano,  175  Iowa,  498,  154  N.  W. 
1013;  IgiTio  V.  Metropolitan  St.  By.  Co.  (Mo.  App.),  179  S.  W. 
771 ;  Weher  v.  Philadelphia  *  B.  Co.,  88  N.  J.  L.  398,  96  Atl. 
54 ;  Hunt  V.  North  Carolina  B.  Co.,  170  N.  C.  442,  87  S.  B.  210 ; 
Chicago  &  E.  B.  Co.  v.  Biddinger,  61  Ind.  App.  419,  109  Nr  E. 
953;  Lawrence  v.  Sioux  City,  172  Iowa,  320,  154  N.  W.  494; 
City  of  Louisville  v.  Heitkemper^s  Admx.,  169  Ky.  167,  183 
S.  W.  465 ;  Sanders  v.  Taber,  79  Or.  522,  155  Pac.  1194 ;  Denton 
V.  Missouri  E.  &  T.  By.  Co.,  97  Kan.  498,  155  Pac.  812 ;  Siever 
V.  Pittsburgh,  C.  C.  &  St.  L.  B.  Co.,  252  Pa.  St.  1,  97  Atl.  116 ; 
Parmenter  v.  McDou^aJl,\l2  Gal.  306,  156  Pac.  460;  Collins' 
Exrs.  V.  Standard  Ace.  Ins.  Co.,  170  Ky.  27,  Ann.  Gas.  1917D, 
59,  185  S.  W.  112;  Hermann  v.  Bhode  Islmd  Co.,  36  B.  I.  447, 
90  Atl.  813.)^ 
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Messrs.  Ourm,  Bosch  &  HaU  and  Mr.  William  F.  Wayne,  for 
Respondents,  submitted  a  brief;  Mr.  E.  M.  Hall  argued  the 
cause  orally. 

The  doctrine  of  imputed  negligence  has  been  the  law  of  this 
state  for  over  twenty-two  years,  and  during  that  period  it  has 
never  been  modified  or  even  criticised  by  any  subsequent  deci- 
sion of  this  court,  nor  has  the  legislature  ever  seen  fit  to  change 
the  law  by  legislative  enactment.  {Whiiiaker  v.  City  of  Helena, 
14  Mont.  124,  43  Am.  St.  Rep.  621,  35  Pac.  904.)  The  Michigan 
and  Wisconsin  cases,  followed  by  this  court  in  the  Whiiiaker 
Case,  have  been  reaffirmed  and  followed  in  numerous  cases  in 
those  states  from  that  time  down  to  the  present.  {Biiger  v. 
MUwaukee,  99  Wis.  190,  74  N.  W.  815 ;  Olson  v.  Luck,  103  Wis. 
33,  79  N.  W.  29 ;  Lighifooi  v.  Winnebago  Traciion  Co.,  123  Wis. 
479,  102  N.  W.  30;  Lav^on  v.  Tovm  of  Fond  du  Lac,  141  Wis. 
57,  135  Am.  St.  Rep.  30,  25  L.  R.  A.  (n.  s.)  40,  123  N.  W.  629; 
Mullen  V.  Owosso,  100  Mich.  103,  43  Am.  St.  Rep.  436,  23 
L.  R.  A.  693,  58  N.  W.  663 ;  Kneeshaw  v.  Deiroii  United  By., 
169  Mich.  697,  135  N.  W.  903 ;  Granger  v.  Farrani,  179  Mich. 
19,  51  L.  R.  A.  (n.  s.)  453,  146  N.  W.  218;  Kame  v.  Boston  Ele- 
vated  By.  Co.,  192  Mass.  386,  78  N.  E.  485 ;  Fogg  v.  New  York 
eic.  B.  B.  Co.,  223  Mass.  444,  111  N.  E.  960.) 

Many  cases  hold  that  where  the  plaintiff  and  the  driver  were 
engaged  in  a  common  purpose  or  enterprise,  as  they  were  in 
this  case,  then  the  negligence  of  the  driver  is  iihputaible  to  the 
plaintiff.  This  appears  to  be  the  general  rule,  and  where,  under 
such  circumstances,  the  plaintiff's  previous  experience  is  such 
that  he  should  have  knowledge  of  the  dangers  incident  to  driv- 
ing such  vehicle  or  car  in  the  manner  or  under  the  condi- 
tions existing,  and  voluntarily  elects  to  ride  and  trusts  to  the 
other  man's  driving,  the  law  seems  to  be  settled  that  he  assumes 
the  risk  of  injury  from  the  negligence  of  the  driver  and  that 
suoh  negligence  is  imputed  to  him.  (BehUlard  v.  Minneapolis 
etc.  By.  Co.,  216  Fed.  503,  L.  R.  A.  1915B,  953,  133  C.  C.  A.  9; 
Weniworth  v.  Waterhury,  90  Vt.  60,  96  Atl.  334 ;  Beaucage  v. 
Mercer,  206  Mass.  492,  138  Am.  St.  Rep.  401,  92  N.  E.  774; 
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Washington  &  0.  D.  By.  Co.  v.  ZM's  Admr.,  118  Va.  755,  88 
S.  E.  309.) 

A  person  riding  with  another,  who  is  driving,  miiBt  also 
exercise  ordinary  care  to  discover  danger  and  avoid  injuries 
at  railway  crossings,  and  if  he  fails  to  do  so  his  own  contribu- 
tory negligence  will  bar  a  recovery.  {Brommer  v.  Pennsyl- 
vama  B.  Co.,  179  Fed.  577,  29  L.  B.  A.  (n.  s.)  924,  103  C.  C.  A. 
135 ;  Read  v.  New  York  Central  etc.  B.  Co.,  123  App.  Div.  228, 
107  N.  Y.  Supp.  1068;  Cable  v.  Spokame  &  Inland  Empire 
B.  Co.,  50  Wash.  619,  23  L.  R.  A.  (n.  s.)  1224,  97  Pac.  744; 
Wentiwyrth  v.  Waterbury,  90  Vt.  60,  96  Atl.  334;  Pouch  v. 
Staten  Island  Midland  By.  Co.,  142  App.  Div.  16,  126  N.  T. 
Supp.  738;  Colorado  &  8.  By.  Co.  v.  Thomas,  33  Colo.  517,  3 
Ann.  Cas.  700,  70  L.  R.  A.  681,  81  Pac.  801 ;  Crosby  v.  Maine 
Central  B.  B.  Co.,  113  Me.  270,  L.  R.  A.  1915B,  225,  93  Atl. 
744  (a  boy  twelve  years  old) ;  Bush  v.  Union  Pac.  B.  Co.,  62 
Kan.  709,  64  Pac.  624  (a  girl  seventeen  years  old) ;  Missouri 
K.  &  T.  By.  Co.  V.  Bussey,  66  Kan.  735,  71  Pac.  261 ;  Dean  v. 
Pennsylvania  By.  Co.,  129  Pa.  St.  514,  15  Am.  St.  Rep.  733,  6 
L.  R.  A.  143,  18  Ati.  718.) 

MR.  CHIEF  JUSTICE  BRANTLT  delivered  the  opinion  of 
the  court. 

Action  for  damages  for  a  personal  injury  caused  by  a  colli- 
sion of  a  train  of  the  defendant  railway  company  with  an  auto- 
mobile in  which  plaintiff  was  being  driven  by  Orville  Black. 
The  complaint  alleges  that  the  collision  was  caused  by  the  negli- 
gence of  the  defendant  McCann,  the  engineer,  in  pushing  sev- 
eral cars  by  means  of  a  switch  engine  at  an  excessive  rate  of 
speed  over  the  defendant  company's  track,  designated  as  the 
east-bound  main  track,  where  it  crosses  Harris  Street  in  the 
company's  yards  in  the  city  of  Missoula,  without  ringing  the 
bell  or  sounding  the  whistle,  there  being  no  flagman  at  the  cross- 
ing to  warn  persons  approaching  along  the  street,  and  the  cars 
not  being  provided  with  a  lookout  or  a  warning  light.  The 
defendants,  denying  all  the  acts  and  omissions  charged  as  negli- 
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gence,  alleged  that  the  plaintiff  was  guilty  of  negligence  which 
contributed  to  his  injury  in  this:  (1)  That  Orville  Black,  who 
was  driving  the  automobile,  knew  that  the  view  along  the  track 
in  the  direction  from  which  the  train  came  was  obstructed  by 
a  car  standing  on  a  parallel  track  over  which  he  must  pass  to 
reach  the  crossing  where  the  collision  occurred;  that  he  drove 
the  automobile  at  a  high  rate  of  speed,  without  stopping  it  or 
reducing  its  speed,  or  taking  any  precaution  to  ascertain 
whether  a  train  was  approaching,  and  that  the  collision  was 
caused  by  Black's  negligence,  which  must  be  imputed  to  the 
plaintiff;  and  (2)  that  plaintiff  himself  was  guilty  of  contribu- 
tory negligence  in  permitting  Black  to  approach  the  crossing  as 
he  did;  without  giving  him  any  warning  or  making  any  protest 
until  it  was  too  late  to  avoid  the  collision.  Upon  these  defenses 
plaintiff  joined  issue  by  reply.  The  trial  resulted  in  a  judg- 
ment for  the  defendants.     The  plaintiff  has  appealed. 

The  contention  is  made  by  counsel  in  his  behalf  that  the  court 
erred  in  submitting  to  the  jury,  instructions  which  in  effect  told 
them  that,  if  they  should  find  that  Black  was  guilty  of  negli- 
gence, they  should  return  a  verdict  for  the  defendants,  thus 
recognizing  the  doctrine  of  imputed  negligence.  Counsel  argue 
that  the  doctrine  can  have  no  application  to  this  case,  because 
the  plaintiff  was  a'  minor  when  the  accident  occurred.  To  sus- 
tain this' contention  they  cite  and  rely  upon  the  decision  of  this 
court  in  Flaherty  v.  Butte  Electric  By.  Co.,  40  Mont.  454,  135 
Am.  St.  Rep.  630,  107  Pac.  416.  They  also  contend  that  the 
rule  that  the  negligence  of  a  driver  of  a  vehicle  is  to  be  imputed 
to  a  person  riding  with  him  as  his  guest,  when  the  driver  does 
not  sustain  the  relation  toward  the  guest  of  employee  or  agent 
is  unsound,  and  should  be  repudiated  by  this  court,  notwith- 
standing the  early  decision  in  WKittaker  v.  City  of  Hele^m,  14 
Mont.  124,  43  Am.  St.  Rep.  621,  35  Pac.  904,  in  which  the  rule 
was  recognized  and  applied  Both  contentions  must  be  over- 
ruled. 

At  the  time  of  the  accident,  plaintiff  was  within  a  few  months 
[1]    of  twenty-one  years  of  age.    He  had  been  permitted  by 
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his  father  to  maintain  himself  from  the  time  he  had  attained 
the  age  of  fifteen  years.  He  had  lived  away  from  home,  wher- 
ever he  could  find  employment,  earning  wages  by  doing  ordi- 
nary farm  work,  by  feeding  a  threshing  machine  during  the 
threshing  season,  by  breaking  horses,  and  by  performing  ser- 
vices for  his  employer  as  a  chauffeur.  The  general  rule  is  that 
after  a  child  has  reached  the  age  of  fourteen  years  he  is  pre- 
sumed, as  a  matter  of  law,  to  be  capable  of  contributory  negli- 
gence. (White's  Supp.  to  Thompson  on  Neg.,  sec.  315;  20  R.  C. 
L.,  p.  128.)  The  underlying  principle  of  the  Flaherty  Case  is 
that  since  a  child  of  tender  years — one  under  three  years  of 
age — ^has  not  the  capacity  to  commit  his  person  to  the  custody 
of  another,  he  is  not  chargeable  with  the  negligence  of  another 
who  occupies  toward  him  the  relation  of  parent  or  legal  custo- 
dian, however  gross  such  negligence  may  be.  The  plaintiff  does 
not  come  within  the  rule  of  this  case,  but  is  subject  to  the  gen- 
eral rule  above  stated. 

It  is  true  that  the  doctrine  upon  which  the  decision  in  the 
[2]  WhittaJcer  Case  is  based  has  been  repudiated  as  unsound 
both  in  England  and  by  the  courts  of  almost  all  the  states  in  the 
Union.  For  a  full  discussion  of  the  subject,  with  a  review  of 
both  English  and  American  cases,  reference  may  be  had  to  the 
leading  case  of  ShAiliz  v.  Old  Colony  8i.  By.  Co.,  193  Mass.  309, 
118  Am.  St.  Eep.  502,  9  Ann.  Cas.  402,  8  L.  E.  A.  (n.  s.)  597, 
79  N.  E.  873.  In  that  case  the  court,  speaking  through  Mr. 
Justice  Bugg,  stated  the  rule  thus:  '^With  some  modifications 
in  its  application  to  particular  cases,  the  general  rule  is  that, 
«where  the  injured  person  and  the  driver  do  not  occupy  the  posi- 
tion of  master  and  servant,  passenger  and  carrier,  parent  and 
child,  and  where  the  plaintiff  is  himself  in  the  exercise  of  due 
care,  having  no  reason  to  suspect  carelessness  or  incompetency 
on  the  part  of  the  driver,  and  is  injured  bj  the  concurring 
negligence  of  the  driver  of  the  vehicle  and  some  third  person, 
the  guest  is  not  precluded  from  recovery  against  the  third  per- 
son by  reason  of  the  negligence  of  the  driver."  For  the  pur- 
poses of  this  case,  however,  we  are  not  required  to  enter  upon 
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[3]  a  review  of  the  aathorities  to  determine  whether  the  Whit- 
taker  Case  should  be  overruled.  Every  person  is  bound  to  an 
absolute  duty  to  exercise  his  intelligence  to  discover  and  avoid 
dangers  that  may  threaten  him.  When,  therefore,  a  plaintiff 
asserts  the  right  of  recovery  on  the  ground  of  culpable  negli- 
gence of  the  defendant,  he  is  bound  to  show  that  he  exercised 
his  intelligence  to  discover  and  avoid  the  danger,  which  he 
alleges  was  brought  about  by  the  negligence  of  the  defendant. 
In  recognition  of  this  general  rule,  and  in  order  to  meet  the 
filtemative  presented  by  the  defendants'  second  defense,  the 
court  also  submitted  instructions  which  authorized  the  jury  to 
inquire  whether,  in  view  of  the  circumstances  disclosed  by  the 
evidence,  the  plaintiff  himself  failed  to  exercise  the  care  and 
diligence  of  an  ordinarily  prudent  person,  and  for  this  reason 
m^s  guilty  of  contributory  negligence,  and  directed  them,  if 
they  should  so  find,  to  return  their  verdict  for  the  defendants. 
Counsel  do  not  question  the  correctness  of  these  instructions 
in  point  of  law ;  nor  do  they  suggest  that  they  were  not  prop- 
erly submitted.  Indeed,  in  face  of  the  general  rule  referred  to 
above,  their  correctness  cannot  be  questioned;  for  though  the 
[4]  negligence  of  Black  should  not  be  imputed  to  the  plain- 
tiff, still  the  plaintiff  was  not  absolved  from  the  duty  of  using 
ordinary  care  for  his  own  safety.  Though  the  guest  of  Black, 
he  could  not  close  his  eyes  to  the  danger  which  might  be  en- 
countered at  the  crossing,  in  blind  reliance  upon  the  unaided 
care  and  vigilance  of  Black,  without  assuming  the  consequences 
of  a  disregard  for  his  own  safety.  (Bresee  v.  Los  Angeles 
T.  Co.,  149  Cal.  131,  5  L.  R.  A.  (n.  s.)  1059,  85  Pac.  152 ;  Par- 
mmter  v.  McDougaU,  172  Cal.  306,  156  Pac.  460;  Brkkell  v. 
New  York  C.  *  H.  E.  B.,  120  N.  Y.  290,  17  Am.  St.  Rep.  648, 
24  N.  E.  449 ;  SJitdtz  v.  Old  Colony  St.  By.  Co.,  supra;  Dean  v. 
Pennsylvania  B.  Co.,  129  Pa.  514,  15  Am.  St.  Rep.  733,  6 
L.  R.  A.  143,  18  Atl.  718 ;  Nesbit  v.  Garner,  75  Iowa,  314,  9  Am. 
St.  Rep.  486, 1  L.  R.  A.  152,  39  N.  W.  516 ;  Davis  v.  Chicago  By., 
159  Fed.  10,  16  L.  R.  A.  (n.  s.)  424,  88  C.  C.  A.  488;  Brommer 
V.  Pennsylvcma  By.  Co.,  179  Fed.  577,  29  L.  R.  A.  (n.  s.)  924, 
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103  C.  C.  A.  135 ;  Canter  v.  City  of  St.  Joseph,  126  Mo.  App. 
629,  105  S.  W.  1 ;  Bush  v.  Union  Pac.  By.  Co.,  62  Kan.  709,  64 
Pac.  624 ;  Cable  v.  Spokane  &  Inland  Empire  By.  Co.,  50  Wash. 
619,  23  L.  R.  A.  (n.  s.)  1224,  97  Pac.  744;  Wentworth  v.  Water- 
bury,  90  Vt.  60,  96  Atl.  334;  Shearman  &  Redfield  on  Neg.,  sec. 
66a.) 

The  testimony  introduced  by  the  plaintiff  is  best  illustrated 
by  a  brief  description  of  the  yards  and  the  conditions  existing 
at  the  time  of  the  collision.  The  collision  occurred  in  the  even- 
ing, after  dark.  The  main  line  of  the  road  extends  east  and 
west,  and  consists  of  two  tracks,  designated  as  the  east-bound 
main  track  and  the  west-bound  main  track;  the  latter  being 
north  of  the  former.  In  approaching  the  east-bound  main 
track,  one  is  obliged  to  cross  seven  other  tracks,  besides  the 
west-bound  main  track.  These  may  be  designated  as  tracks 
1,  2,  3,  4,  5,  6  and  the  caboose  track;  the  latter  being  thirty-two 
and  one-half  feet  distant  from  the  east-bound  main  track.  One 
passing  over  tracks  1  and  2  cannot  readily  observe  the  move- 
ments of  cars  or  engines  in  the  yards  toward  the  west,  because 
of  a  high  platform  used  for  icing  cars,  which  extends  to  the 
west  for  several  hundred  feet  along  the  north  side  of  track  3. 
After  passing  over  this  track  the  view  of  the  east-bound  main 
track  is  open  for  many  hundred  feet  to  the  west,  except  when  it 
may  be  obstructed  by  care  standing  on  one  or  more  of  the  inter- 
vening tracks.  At  the  time  of  the  accident  there  were  no  care 
on  any  of  these  tracks,  save  one  or  two  cabooses  standing  on  the 
caboose  track,  the  east  end  of  the  nearest  being  about  twenty- 
seven  feet  west  of  Harris  Street.  After  passing  track  3,  the 
view  toward  the  west  was  wholly  unobstructed,  except  for  these 
cabooses.  There  was  an  arc-light  suspended  about  thirty  feet 
high  over  Harris  Street,  near  the  north  rail  of  the  caboose 
track.  The  yard  was  dark,  except  so  far  as  objects  were  made 
visible  by  this  light.  Prom  a  point  about  midway  between  track 
6  and  the  caboose  track,  and  about  forty-three  feet  from  the 
east-bound  main  track,  the  view  was  open  beyond  the  east  end 
of  the  nearest  caboose  for  a  distance  of  eighty-six  feet.    From 
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the  north  rail  of  the  caboose  track,  the  view  was  open  for  a  dis- 
tance of  155  feet.  From  the  south  rail,  the  view  was  open  for 
some  380  feet.  The  ground  declines  slightly  from  about  track 
6  all  the  way  to  the  east-bound  main  track.  At  this  time  it  was 
covered  with  snow  and  ice.  As  to  the  correctness  of  this  state- 
ment there  was  no  substantial  conflict,  except  that  plaintiff  tes- 
tified that  there  were  two  cabooses  standing  on  the  caboose 
track,  whereas  the  defendants'  evidence  showed  that  there  was 
only  one.  The  engineer,  McCann,  was  engaged  in  turning  cars 
which  belonged  to  local  trains  and  placing  them  on  their  appro- 
priate tracks.  In  the  process  of  doing  this  the  cars  were  moved 
toward  the  west  along  the  east-bound  main  track,  and  from  that 
switched  over  to  the  adjoining  tracks.  The  plaintiff  testified 
that  he  sat  in  the  front  seat  of  the  automobile  by  the  side  of 
Black;  that  Black  drove  into  the  yards  at  the  rate  of  six  or 
eight  miles  an  hour;  that  the  wheels  of  the  automobile  were 
not  provided  with  chains;  that  when  it  reached  track  6,  Black 
shut  off  the  power  and  allowed  the  automobile  to  drift  along 
in  high  gear;  that  it  was  making  no  noise;  that,  as  they 
approached  the  main  line,  both  he  and  Black  kept  a  constant 
lookout,  glancing  to  the  right  and  left ;  that  he  could  not  see  a 
train  approaching  from  the  west  until  he  had  passed  the  caboose 
track ;  that  he  heard  no  noise  of  any  kind ;  that  as  they  passed 
this  track  he  glanced  to  the  right,  then  to  the  left,  and  again 
to  the  right ;  that  Black  did  the  same ;  that  as  he  glanced  to  the 
right  the  second  time  he  discovered  the  train  coming  from  the 
west  on  the  east-bound  main  track ;  that  it  was  made  up  of  sev- 
eral cars,  two  of  which  were  being  pushed  by  an  engine;  that 
there  was  no  person  on  the  front  of  the  foremost  car,  nor  any 
light;  that  the*bell  of  the  engine  was  not  rung,  nor  the  whistle 
sounded ;.  that  the  train  was  approaching  at  a  rate  about  twice 
as  fast  as  Black  was  driving,  and  that,  when  he  saw  the  train. 
Black  was  looking  to  the  left ;  that  he  called  to  Black,  who  at 
once  put  on  the  brake  to  stop,  but  that  the  automobile  skidded 
along  until  it  came  so  near  the  east-bound  track  that  it  was 
fltruck  by  the  step  of  the  front  car  and  pushed  around  until  it 
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faced  to  the  east,  with  the  result  that  plaintiff,  in  the  act  of 
jumping  to  save  himself,  was  thrown  to  the  ground  and  injured. 
The  testimony  of  Black  was  substantially  the  same  as  that  of 
plaintiff,  except  that  he  stated  that  he  was  driving  at  the  rate 
x>t  eight  or  ten  miles  an  hour;  that  the  train  was  fifteen  or 
eighteen  feet  from  the  crossing  when  he  first  saw  it,  moving  at 
about  the  same  rate  as  that  at  which  he  was  driving;  that  a 
Ford  automobile,  such  as  he  was  driving,  could  ordinarily  b© 
brought  to  a  stop  in  ten  or  twelve  feet,  but  that  under  the  con- 
ditions then  existing  he  could  not  say  what  distance  was 
required. 

The  testimony  of  the  defendants'  witnesses  was  to  the  effect 
that  the  automobile  was  going  at  about  the  same  rate  as  the 
train,  or  a  little  faster,  and  that  it  reached  the  crossing  at  the 
same  time  the  train  did;  that  when  the  train  left  the  switch- 
track  to  the  west,  to  come  upon  the  east-bound  main  track,  the 
engineer,  McCann,  sounded  the  whistle ;  that  the  bell  was  rung 
from  then  until  the  collision  occurred ;  that  two  switchmen  were 
Tiding  on  the  front  steps  of  the  front  car,  both  of  whom  carried 
lighted  lanterns;  that  the  automobile  was  observed  by  them 
when  it  was  about  forty  feet  from  the  crossing,  and  that  upon  a 
signal  from  one  of  them  the  engineer  again  sounded  the  whistle 

and  turned  on  the  air ;  that  the  automobile  proceeded  until  it  was 

« 

struck  by  the  front  step  of  the  car.  The  evidence  of  these 
switchmen  showed  that,  when  the  train  came  to  a  stop,  the  auto- 
mobile, after  it  was  pushed  around  by  the  car-step,  had  pro- 
ceeded  in  the  same  direction  in  which  the  train  was  going  for  a 
distance  of  forty-two  feet  before  it  came  to  a  stop. 

Upon  the  assumption  that  the  evidence  of  the  plaintiff  made 
out  a  case  for  the  jury  as  to  whether  the  defendants  were  guilty 
of  negligence,  the  verdict  upon  the  whole  case  indicates  that 
they  reached  one  of  three  different  conclusions:  (1)  That  the 
defendants  were  not  guilty  of  any  negligence;  (2)  that,  though 
they  were.  Black  was  guilty  of  contributory  negligence,  which 
was  properly  imputed  to  the  plaintiff;  or  (3)  that  the  plaintiff 
was  guilty  of  contributory  negligence.    It  cannot  be  deter- 
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mined,  of  course,  whether  the  jury  reached  the  first  conclusion 
indicated  or  not.  In  view  of  all  the  circumstances,  it  was 
within  the  province  of  the  jury  to  reject  entirely  the  evidence 
of  hoth  Black  and  the  plaintiff,  and  accept  that  of  the  defend- 
ants. If,  however,  they  considered  the  question  of  contributory 
negligence  at  all,  the  presumption  becomes  necessary  that  they 
found  the  plaintiff  himself  guilty,  and  made  this  finding  the 
tasis  of  their  verdict.  For,  the  accounts  of  plaintiff  and  Black 
agreeing  in  all  essential  particulars  and  it  appearing  that  plain- 
,tiff  was  fully  aware  of  the  danger,  had  the  same  opportunity 
as  Black  to  observe  whether  a  train  was  approaching,  and  relied 
.upon  his  own  efforts  to  protect  himself  from  harm  just  as  did 
Black,  it  seems  clear  that  the  jury  could  not  have  found  Black 
guilty,  and  the  plaintiff  not  guilty.  Upon  this  theory  the  find- 
ing of  the  jury  was  clearly  correct,  and  should  be  upheld, 
[5]  though  it  be  conceded,  as  we  have  don«,  that  the  doctrine 
pf  imputed  negligence,  as  approved  in  the  Whittaker  Case, 
supra,  is  unsound,  and  that  the  trial  court  erred  in  instructing 
the  jury  as  it  did.  The  error  thus  committed  could  not  have 
.prejudiced  plaintiff's  rights,  and  does  not  justify  a  reversal  of 
the  judgment.  The  case  falls  within  the  rule  of  the  statute 
.which  forbids  this  court  to  reverse  a  judgment  because  of  any 
error  or  defect  in  the  proceedings  not  affecting  the  substantial 
rights  of  the  parties.  (Rev.  Codes,  sec.  6593 ;  Eadie  v.  Eadie, 
44  Mont.  391,  Ann.  Gas.  1913B,  479,  120  Pac.  239 ;  Robinson  v. 
Selena  L.  &  By,  Co.,  38  Mont.  222,  99  Pac.  837 ;  Shandy  v.' 
McDonald,  38  Mont.  393,  100  Pac.  203.) 
The  judgment  is  affirmed* 

^Ajfirmed. 

Mr.  Justice  Sanner  and  Mr.  Justice  Holloway  concur. 
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The  Hon.  William  L.  Holloway,  L  Associate  Justices* 
IThe  Hon.  William  T.  Pigott,       J 


In  Re  O'KEBFE. 

(No.  4,1«4.) 
(Submitted  June  28^  1918.    Decided  October  7,  1918.) 

[175  Pac.  593.] 

iAttomeys — Disbarment — Deceiving  Court — Oiving  False  Testi- 
mony— Defenses, 

Attorneys — ^Disbarment — Deceiving  Court — ^False  Testimony. 

1.  Held,  that  an  attorney  who  testified  at  a  divorce  proceeding  that 
the  defendant  was  insane  at  the  time  he  entered  into  the  marriage 
contract,  although  he  had  himself  advised  the  marriage  and  knew 
that  he  was  competent,  was  guilty  of  an  attempt  to  deceive  the  trial 
court  and  merits  disbarment. 

Same — Deceiving  Court — ^False  Testimony — Defenses. 

2.  Where  an  attorney  is  shown  to  have  knowingly  and  willfully 
testified  falsely  to  aid  a  litigant  in  attempting  to  establish  a  base- 
less claim,  the  fact  that  the  trial  court  did  not  believe  but  rejected 
his  testimony  is  no  defense  in  a  proceeding  for  his  disbarment  under 
a  charge  that  he  attempted  to  deceive  the  court. 

[As  to  disbarment  of  attorneys,  causes  and  proceedings  therefor, 
and  the  power  of  courts  to  disbar,  see  note  in  95  Am.  Bee.  333;  45 
Am.  St.  Bep.  71.] 

*Besigned  October  25,  1918. 

t Appointed  November  14^  1918,  to  serve  unexpired  term  of  Ajsoeiate 
Justice  Sydney  Sanner. 

(200) 
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DiSBABMENT  proceedings  against  R.  E.  O'Keefe,  an  attorney. 
Judgment  of  disbarment. 

Ur.  8.  C.  Ford,  Attorney  General,  and  Mr.  Frank  Woody, 
Assistant  Attorney  General,  for  the  Prosecution;  Mr.  Moody 
argued  the  cause  orally. 

Mr.  C.  B.  Nolan,  for  Accused,  ar^ed  the  cause  orally. 

MR.  CHIEF  JUSTICE  BRANTLY  delivered  the  opinion  of 
the  court. 

.  Proceeding  on  the  complaint  of  the  attorney  general  against 
R.  E.  O'Keefe,  an  attorney  admitted  to  practice  in  this  state, 
accusing  him  of  unprofessional  conduct,  and  asking  that  he  be 
disbarred.  When  the  issues  were  made  up,  the  court  appointed 
C.  A.  Spaulding  referee  to  hear  the  testimony  and  report  the 
same,  together  with  his  findings  of  fact  and  his  conclusions  of 
law.  The  original  complaint  contained  one  count.  During  the 
course  of  the  proceeding  it  was  amended  by  the  addition  of  a 
second  count.  The  evidence  submitted  at  the  hearing  was  not 
directly  relevant  to  the  charge  made  in  the  first  count.  The 
referee  therefore  disregarded  the  first  count,  found  upon  the 
issues  tendered  by  the  second,  and  made  his  report  accordingly. 
The  substance  of  the  charge  in  it  is  the  following :  That  0  'Keef e 
violated  his  oath  as  an  attorney,  and  was  guilty  of  unprofes- 
sional conduct,  in  that,  on  or  about  May  21,  1917,  in  an  action 
then  pending  in  the  district  court  of  Blaine  county,  wherein 
Elda  O'Malley  was  plaintiiBf  and  Patrick  H.  O'Malley  was  de- 
fendant, one  issue  joined  by  the  pleadings — of  which  O'Keefe 
had  knowledge — was  whether  the  said  Patrick  H.  0  'Malley  was 
on  October  2,  1915,  at  the  time  of  his  marriage  to  Elda  OTMal- 
ley,  then  Elda  Sharpless,  insane  to  such  an  extent  as  to  be 
incapable  of  entering  into  a  marriage  contract ;  that  said  action 
was  brought  on  for  trial  in  that  court  on  May  21,  1917,  before 
Honorable  W.  B.  Rhoades,  Presiding  Judge,  sitting  without  a 
jury^  that  O'Keefe  was  called  and  sworn  as  a  witness,  and  tes^ 


202  In  Re  O'Kbkfu  [Oct.  T.  18 

tified  during  the  trial;  that,  well  knowing  and  believing  that 
the  defendant  O'Malley  was  not  at  the  time  of  hds  marriage 
so  far  insane  and  mentally  deranged  as  to  be  incapable  of  enter- 
ing into  a  marriage  contract,  he  testified  that  he  knew  that 
O'Malley  was  insane,  with  the  purpose  and  intent  of  deceiving 
the  court  and  inducing  the  presiding  judge  to  believe  that 
O'Malley  was  incapable  of  entering  into  a  marriage  contract. 
The  referee  made  special  findings  of  fact,  the  effect  of  which 
is  that  0  'Keef  e  is  guilty  as  charged,  and  recommended  that  he 
be  disbarred  from  practicing  as  an  attorney  and  oounselor  in 
this  jurisdiction.  After  a  careful  review  of  the  large  volume 
of  evidence  submitted  at  the  hearing  before  the  referee,  we  have 
concluded  that  it  fully  supports  his  findings  and  that  his  recom- 
mendation should  be  adopted.  The  propriety  of  our  conclusion 
will  be  made  apparent  by  a  brief  reference  to  some  of  the  more 
salient  parts  of  the  evidence. 

For  several  years  prior  to  the  fall  of  1915  the  accused  and 
[1]  Dr.  O'Malley,  a  practicing  physician,  both  resided  at 
Chinook,  in  Blaine  county,  and  were  intimate  friends.  Dr. 
O'Malley  was  a  bachelor.  During  the  fall  of  that  year  he 
became  somewhat  mentally  deranged,  his  condition  being  mani- 
fested by  groundless  fears  entertained  by  him  that  he  was  about 
to  suffer  injury  at  the  hands  of  some  person  or  persons  in  the 
community.  In  a  measure  he  lost  interest  in  his  practice  and 
to  some  extent  neglected  it.  He  was  advised  by  the  accused 
that,  if  he  would  get  married  and  establish  a  home,  he  would 
recover  his  mental  balance  and  become'  fully  restored  to  his 
normal  condition.  Elda  Sharpless,  who  was  then  employed  in 
the  local  telephone  exchange,  was  an  intimate  friend  of  both  the 
accused  and  Dr.  O'Malley.  The  accused  suggested  to  Dr. 
O'Malley  that  Miss  Sharpless  would  make  him  a  suitable  wife 
and  by  persuasion  induced  him  to  agree  to  marry  her.  Having 
obtained  Dr.  O'Malley 's  consent  to  do  so,  the  accused  sought 
out  Miss  Sharpless  and  arranged  for  an  interview  between  her 
and  Dr.  O'Malley.  This  occurred  on  October  2.  The  result 
was  an  agreement  between  them  to  be  married  immediately. 
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Thereupon  the  accused  accompanied  them  to  Havre,  in  Hill 
county,  where  they  were  married.  The  marriage  proved  un- 
happy from  the  beginning.  Indeed,  the  evidence  tended  to 
show  that  it  was  never  consummated  by  cohabitation  between 
the  parties,  and  that  Dr.  CMalley  8oon  compelled  his  wife  to 
leave  his  home.  Thereafter  the  wife  brought  an  action  for 
separate  maintenance  on  the  ground  of  desertion.  As  one  of 
his  defenses  to  the  action,  Dr.  OTtf alley  interposed  a  counter- 
claim demanding  an  annulment  of  the  marriage,  on  the  ground 
that  he  was  wholly  incompetent  to  enter  into  the  marriage  con- 
tract with  the  plaintiff.  At  the  trial  in  May,  1917,  the  accused 
was  one  of  the  principal  witnesses  called  by  Dr.  O'Malley  to 
establish  his  want  of  capacity.  In  response  to  inquiries  by 
counsel,  he  testified  without  explanation  or  qualification  that 
he  knew  that  at  the  time  of  the  marriage  Dr.  O'Malley  was 
insane.  At  the  hearing  before  the  referee  he  admitted  that  he 
had  so  testified.  He  stated  further  that  when  he  advised  the 
marriage  he  was  of  the  opinion  that  Dr.  O'Malley  was  compe- 
tent; that  otherwise  he  would  not  have  given  the  advice  he  did ; 
that  he  gave  his  evidence  at  the  trial  Mdthout  qualification  as  he 
did,  because  he  was  not  asked  to  state  how  he  desired  his  state- 
ment to  be  understood;  and  that,  if  he  had  thought  it  would  be 
understood  to  mean  that  Dr.  O'Malley  was  not  fully  competent 
to  contract  the  marriage,  he  would  have  elaborated  and  ex- 
plained it.  That  he  had  ample  opportunity  to  do  this,  but 
failed  to  improve  it,  however,  is  shown  by  the  following  excerpt 
from  his  cross-examination  during  the  trial.  He  was  ques- 
tioned by  Mr.  Hurd,  one  of  counsel  for  the  plaintiff,  and  gave 
answer  as  follows:  "Q.  Do  you  mean  to  tell  this  court  that, 
knowing  a  man  was  insane,  you  would  still  advise  him  to  get 
married!  A.  I  am  not  telling  the  court  anything.  I  made  the 
statement  that  I  did  so  advise  him."  When  we  recall  the  fact 
that  he  knew  that  Dr.  O'Malley  was  seeking  an  annulment  of 
the  marriage  on  the  ground  that  he  was  incompetent,  that  he 
^ad  been  called  as  a  witness  to  establish  the  alleged  incompe- 
tency, and  that  he  did  not  believe  at  the  time  that  Dr.  0  'Malley 
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was  incompetent,  we  are  forced  to  the  conclusion  that,  in 
•answering  the  question  put  to  him  by  Mr.  Hurd  as  he  did,  he 
was  fencing  to  avoid  any  explanation.  The  conclusion  by  the 
referee  that  his  purpose  was  to  deceive  the  court  is  thus  fully 
sustained. 

Counsel  for  the  accused  contends  that,  when  he  had  answered 
£2]  truthfully  the  questions  put  to  him,  his  duty  was  fully 
discharged,  and  that  he  would  not  have  been  pemdtted  to  ex- 
press an  opinion  as  to  whether  Dr.  O'Malley  was  competent  to 
•contract  the  marriage  if  he  had  attempted  to  do  so,  because  this 
•would  have  violated  the  rule  of  evidence  that  a  witness  may  not 
express  an  opinion  on  the  ultimate  f aet  which  is  to  be  found  by 
the  court.  It  is  sufficient  answer  to  this  to  say  that  if  the 
accused  had  truthfully  informed  defendant's  counsel,  before 
he  was  called,  of  the  condition  of  Dr.  O'Malley 's  mind,  he 
doubtless  would  not  have  been  called.  In  other  words,  he  was 
not  under  compubion  to  testify  as  he  did.  He  cannot  allege 
the  technical  rule  referred  to  by  counsel  to  exculpate  himself 
from  an  apparently  deliberate  purpose  to  practice  deceit  upon 
the  court  in  bolstering  up  a  ground  for  the  relief  alleged  by  the 
defendant,  which  by  his  own  admission  at  the  hearing  by  the 
referee  he  knew  did  not  exist.  Nor  is  he  aided  by  the  fact  that 
the  court  rejected  his  testimony  in  finding  that  Dr.  O'Malley 
was  competent. 

That  the  conduct  of  the  accuaed  justifies  an  order  of  disbar- 
anent  cannot  be  questioned.  Subdivision  5  of  section  6393  of 
the  Revised  Codes  is  broad  and  comprehensive.  It  waa  clearly 
intended  by  the  legislature  in  enacting  it  to  include  any  course 
of  conduct  by  an  attorney  disclosing  moral  obliquity  and  dis- 
honesty rendering  him  unworthy  of  the  privilege  of  practicing 
law.  A  character  for  honesty  and  integrity  is  as  necessary,  to 
justify  his  retention  of  the  privilege  after  he  has  acquired  it, 
as  it  was  to  acquire  it  in  the  first  place ;  and  when  his  conduct 
is  such  that  he  has  forfeited  his  right  to  the  confidence  of  the 
public,  he  has  forfeited  his  right  to  the  privilege  also.  A  man 
cannot  be  dishonest  as  an  individual  and  at  the  same  time 
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(honest  as  a  lawyer.  It  is  not  possible  to  distinguish  between 
tile  man  as  an  individual  and  a  man  as  a  lawyer ;  and  when  he 
Caches  the  point  where  he  is  ready,  as  a  witness,  knowingly 
land  willfully  to  aid  a  litigant  to  establish  a  baseless  claim,  he 
is  no  longer  worthy  to  be  a  member  of  the  honorable  profession 
ito  which  he  belongs.  Courts  are  instituted  to  administer  jus- 
tice, as  near  as  may  be.  The  office  of  the  lawyer  is  to  aid  them 
tn  the  exercise  of  this  high  function ;  and  when  he  fails  in  the 
duty  which  he  thus  owes  to  the  courts,  he  forfeits  the  privilege 
H^hich  has  been  accorded  him. 

The  judgment  of  the  court  is  that  R.  B.  0  'Keef e  be  removed 
from  his  office  as  attorney  and  counselor  at  law,  and  thiat  his 
name  be  stricken  from  the  roll. 

Mb.  Justicb  Sannbb  and  Mb.  Justiob  Holloway  concur. 

Rehearing  denied  October  23,  1918. 


AliLEN  HT  AL.,  Appbllantb,  v.  city  OF  BUTTB,  Respondent. 

(No.  3,928.) 
(Submitted  September  13,  1918.    Decided  October  7,  1918.) 

[175  Pac.  595.] 

^Cities  and  Toivns — Special  Improvements — Notioe — Publication 
— As8essmienf9 — Payment — Statutes — Initiative  and  Referen- 
dum. 

Special  Improvements — Notice — Publication — Sufficiency. 

1.  Publication  of  a  notice  of  intention  to  create  a  special  improve- 
ment district  which  contained  the  proper  reference  to  time  and  place 
for  hearing  objections  to  its  final  adoption,  held  to  have  been  in  sub- 
stantial compliance  with  section  3397,  Bevised  Codes. 

Same — Statutes — Assessments — ^Pajment. 

2.  Heldy  that  the  provisions  of  section  3385,  Revised  Codes,  refer- 
ring to  special  improvements  to  be  paid  for  in  cash  upon  its  comple- 
tion, and  those  of  section  3396,  under  which  payment  is  to  be  made 
upon  the  installment  plan  covering  a  period  of  years,  are  not  incon- 
•istent. 
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Same — ABiesament— Pajrment. 

3.  Where  the  city  council  adopts  the  plan  of  pajment  provided  in 
section  3396,  Bevised  Codes,  the  entire-  cost  of  the  special  improve- 
ment maj  be  charged  to  the  property. 

[As  to  property  subject  to  special  assessment,  see  note  in  Ann.  CMl 
1915D,  384.] 

Same— Initiative  and  Referendum — ^When  Inapplieable. 

4.  The  initiative  and  referendum  apply  only  to  matters  of  general 
legislation,  in  which  all  qualified  electors  of  a  city  are  interested, 
not  to  local  matters,  such  as  the  creation  of  a  special  improvement 
district,  in  which  only  its  inhabitants  or  property  owners  are 
interested. 

Same — ^Jurisdiction  to  Order  Improvement. 

5.  i^ince  section  3373,  Revised  Codes,  does  not  provide  the  manner 
in  which  the  city  council  shall  make  manifest  its  deeision  that  the 
coust ruction  of  a  sewer  was  necessary  for  sanitary  purposes,  the 
question  of  jurisdiction  in  the  council  to  proceed  with  its  construc- 
tion is  not  presented  where  plaintiff  does  not  allege  in  his  complaint 
that  it  did  not,  by  a  vote  of  the  majority  of  its  members,  make  such 
decision. 

Same — ^Assessments — liien — ^Damages. 

6.  Where  the  city  council  had  acquired  jurisdiction  to  order  a  spe- 
cial improvement  and  levy  the  assessment  to  pay  for  it,  the  assess- 
ment became  a  lien  against  the  property  benefited  by  it  from  the 
date  the  assessment  became  due,  not  affected  by  the  circumstance 
that  .plaintiffs  had  recovered  judgments  against  the  city  for  dam- 
ages caused  by  the  improvement. 

Appeal  from  Disirici  Court,  Silver  Bow  CouMy;  J.  J.  Lynch^ 
Judge. 

Suit  by  Colem^m  J.  Allen  and  others  against' the  City  of 
Butte.  From  a  judgment  dismissing  the  complaint^  plaintiffs 
appeal.    Affirmed. 

Mr,  Peter  Breen  and  Messrs.  Nolan  it  Donova/n,  for  Appel- 
lants, submitted  a  brief;  Jfr.  Breen  argued  the  cause  orally. 

Messrs,  J.  A,  Poore,  John  A.  Oroeneveld,  Thos.  D,  Jjong  and 
Louis  F,  Lorenz,  for  Respondent,  submitted  a  brief;  Jfr.  Poore 
ar^ed  the  cause  orally. 

MB.  JUSTICE  HOLLOWAY  deUvered  the  opinion  of  the 
court. 

On  July  22,  1908,  the  city  council  of  Butte  adopted  Council 
Resolution  762,  for  the  creation  of  Special  Improvement  Dis- 
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trict  No.  70,  and  for  the  grading  of  the  streets  and  the  construo- 
tion  of  a  sanitaary  sewer  within  the  boundaries  of  the  district. 
Section  4  designated  July  29  as  the  time  for  hearing  objections 
"to  the  final  adoption  of  this  resolution,"  and  section  5  pro- 
*vided  for  the  publication  of  notice.  On  July  29  the  council 
finally  adopted  the  resolution,  no  objection  thereto  having  been 
made.  On  August  6,  Ordinance  849A  was  passed  and  approved, 
by  the  terms  of  which  it  was  ordered  that  Antimony  Street, 
within  District  70,  be  graded  according  to  the  established  grade 
of  the  city,  and  that  a  sanitary  sewer  of  eight-inch  concrete  pipe 
4)e  laid  in  said  street  within  the  district.  The  ordinance  pro- 
vided for  payment  on  the  installment  plan  and  for.  special 
assessments  to  meet  the  expense.  Thereafter  the  improvements 
were  made,  and  special  improvement  warrants  delivered  in  pay- 
ment. On  February  3, 1909,  Council  Resolution  800  was  finally 
adopted,  after  notice,  and  this  resolution  levied  a  special  tax 
against  the  property  of  the  district  affected,  to  meet  the  install- 
ment due  in  1909.  Several  of  the  property  owners  refused  to 
pay  the  special  assessment  and  united  in  instituting  this  suit  to 
Tcstrain  the  city  from  selling  their  property  to  satisfy  the  delin- 
quent tax.  The  city  prevailed,  and  plaintiffs  appealed  from 
the  judgment  dismissing  their  complaint. 

The  proceedings  of  the  city  were  governed  by  sections  3367, 
3369-33S9,  and  3396-3412,  Revised  Codes.  These  statutes  have 
long  since  been  repealed,  and  no  useful  purpose  can  be  served 
by  an  extended  discussion  of  their  provisions. 

1.  Council  Resolution  762  ethows  upon  its  face  that  it  was 
intended  to  be  a  resolution  of  intention  to  create  a  special 
improvement  district,  and  not  a  resolution  which  in  itself 
created  the  district  upon  its  adoption  July  22,  1908.  This 
brings  the  case  dearly  within  the  rule  adverted  to  in  Shapard  v. 
City  of  Missoula,  49  Mont.  269,  141  Pac.  544,  and  distinguishes 
it  frMn  Cooper  v.  City  of  Boz&num,  54  Mont.  277,  169  Pac.  801. 
{1]  The  publication  of  the  resolution,  which  contained  the 
proper  reference  to  the  time  and  place  for  hearing  objections 
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to  the  final  adoption  of  it,  was  a  substantial  compliance  with 
the  statute.     (Sec.  3397.) 

2.  Resolution  762  designated  the  character  of  the  improve- 
ments contemplated,  with  sufficient  particularity.  {Matisur  v. 
City  of  Poison,  46  Mont.  585,  125  Pac.  1002.) 

3.  There  is  not  anything  inconsistent  between  the  provisions 
[2]  of  sections  3385  and  3396.  The  former  section  refers  to 
•improvements  to  be  paid  for  by  a  single  payment — ^in  other 
'words,  the  work  to  be  paid  for  in  cash  immediately  upon  its 
completion;  whereas,  section  3396  refers  to  public  improve- 
ments to  be  paid  for  upon  the  installment  plan,  covering  a 
[3]  period  of  years.  Since  the  council  adopted  the  latter 
plan,  they  were  authorized  to  charge  the  entire  cost  to  the 
'PToperty, 

4.  The  initiative  and  referendum  apply  only  to  matters  of 
t4]  general  legislation,  in  whicfh  all  the  qualified  electors  of 
the  city  are  interested,  and  not  to  matters  of  purely  local  con- 
cern, such  as  the  creation  of  a  special  improvement  district,  in 
which  only  the  inhabitants  or  property  owners  are  interested. 
{Carlson  v.  City  of  Helena,  39  Mont.  82,  17  Ann.  Cas.  1233,  102 
Pac.  39.) 

5.  It  is  argued  in  the  brief  of  counsel  for  appellants  that  the 
[6]  city  council  did  not  by  a  vote  of  a  majority  of  its  members 
decide  that  the  construction  of  the  sewer  was  necessary  for  sani- 
tary purposes,  and  the  doctrine  of  Stadler  v.  City  of  Helena, 
46  Mont.  128,  127  Pac.  454,  is  invoked  in  behalf  of  the  conten- 
tion that  the  city  did  not  acquire  jurisdiction  to  proceed  with 
the  creation  of  the  district.  In  the  Stadler  Case  it  was  alleged 
in  the  complaint  that  **the  city  council  did  not,  by  a  vote  of  the 
majority  of  its  members,  decide  that  the  construction  of  said 
sewer  was  necessary  for  sanitary  purposes,"  and  this  allegation 
was  admitted  to  be  true.  In  the  present  case  no  such  allegation 
is  made.  The  statute  (section  3373)  is  silent  as  to  the  manner 
in  which  such  decision  should  be  made  manifest,  and  upon  the 
pleadings  as  they  appear  in  this  record  the  question  argued 
docs  not  arise. 
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6.  The  statutes  involved  in  this  action  were  considered  at 
[6]  length  in  McMillan  v.  City  of  Butte,  30  Mont.  220,  76  Pac. 
203,  and  it  was  there  held  that  it  is  a  question  for  the  legis- 
lature to  determine  in  the  first  instance  what  property  will  be 
specially  benefited  by  an  improvement;  and  in  Beck  v.  Hoi- 
laTid,  29  Mont.  234,  74  Pac.  410,  it  was  determined  that  the 
legislative  authority  can  be,  and  in  these  statutes  was,  delegated 
to  the  city  council. 

The  council,  then,  having  observed  the  method  of  procedure 
ordained  by  the  statute,  acquired  jurisdiction  to  order  the 
improvement  and  to  levy  the  assessment  against  plaintiffs' 
property,  and  the  assessment  thus  levied  became  a  lien  upon 
the  property  from  the  date  when  such  assessment  became  due 
(section  3407),  and  was  not  affected  by  the  fact  that  thereafter 
each  of  these  plaintiffs  recovered  a  judgment  against  the  city 
for  damages  on  account  of  the  street  grading  done  pursuant  to 
Ordinance  849A. 

ThcT  judgment  is  affirmed. 

^Afflnned. 

Mb.  Ohuef  Justicb  Bbantly  and  Mb.  Justice  Sanneb 
concur. 


BOYLE  bt  al.,  Appellants,  v.  CITY  OF  BUTTE,  Respondent. 

(No.  3,929.) 
(Submitted  September  18,  1918.    Decided  October  7,  1918.). 

[175  Pae.  596.] 

For  syllabus,  see  Cause  No.  3,928. 

Appeal  from  District  Court,  Silver  Bow  Comity;  J.  J.  Lynch, 
Judge. 

* 

Action  by  Mary  E.  Boyle  and  others  against  the  City  of 
Butte.  From  a  judgment  for  defendant^  plaintiffs  appeal. 
Affirmed.  "~ 

56  Mont.— 14 
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Same  counsel  as  in  AUen  v.  City  of  Butte,  ante,  p.  205. 

MB.  JUSTICE  HOLLOWAY  delivered  the  opinion  of  the 
court. 

The  facts  of  this  case  are  in  all  substantial  particulars  iden- 
tical with  the  facts  in  AUen  v.  City  of  Butte,  ante,  p.  205,  175 
Pac.  595.  Upon  the  authority  of  that  case^  the  judgment  herein 
is  afiQrmed. 

Affirmed, 

Mb.  Chief  Justice  Bbantly  and  Me.  Justigb  Sanneb 
concur. 


SILVER,  Bbspondent,  v.  EAEINS,  Executrix,  Appellant. 

(No.  3,932.) 
(Submitted  September  16,  1918.    Decided  October  14,  1918.) 

[176  Pac.  876.] 

Partnership — Assets — Recovery — Complaint — Deaih  of  Part- 
ner—Effect — Evidence — Copies  —  Actions  —  Dismissal  —  Dis- 
cretion, 

Partnership^Becovcry  of  Partnerahip  AssetB— Complaint. 

1.  Complaint  in  an  action  by  a  surviving  partner  to  recover  part- 
nersbip  property  from  the  estate  of  the  deceased  partner,  held  insuffi 
cient,  under  section  7607,  Revised  Codes,  for  failure  to  disclose  the 
amount  of  the  firm's  debts,  if  any,  or  the  amount  or  value  of  ita 
assets  in  plaintiff's  possession. 

8ame — Action  Against  Partner — ^Bule. 

2.  The  rule  that  one  partner  cannot  maintain  an  action  at  law 
against  his  copartner  until  an  accounting  is  had  and  a  balance  deter- 
mined ceases  upon  the  death  of  one  of  them. 

Same — Death  of  Partner — Eights  of  Surviving  Partner. 

3:  Upon  the  death  of  one  partner,  the  partnership  is  dissolved,  and 
the  surviving  partner  is  at  once  entitled  to  the  possession  of  suffi- 
cient firm  property  to  discharge  its  debts,  and,  if  necessary  for  that 
purpose,  to  maintain  an  action  for  money  had  and  received  to  re- 
cover firm  assets  from  the  estate  of  the  deceased  partner. 

Actions — ^Dismissal — ^Want  of  Prosecution — ^Discretion. 

4.  Whether  an  action  should  be  dismissed  for  want  of  prosecution 
is  a  question  addressed  to  the  discretion  of  the  trial  court. 
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Partnership— Death  of  Partner— Bights  of  Surviving  Partner. 

5.  The  failure  of  a  surviving  partner  to  give  the  bond  required  by 
seetion  7607,  Bevised  Codes,  did  not  affect  his  right  to  the  posses- 
sion of  the  firm  property,  or  defeat  his  right  to  maintain  any  appro- 
priate action  concerning  it. 

[As  to  the  effect  of  the  death  of  one  member  of  the  firm,  see  notes 
in  77  Am.  Dec  114;  86  Am.  Dec.  600.] 

Same — ^Elements  of — ^Evidence — Sufficiency. 

6.  To  establish  the  existence  of  a  partnership  it  is  not  necessary 
that  its  elements  should  be  made  to  appear  by  direct  evidence;  if 
the  jury  could,  from  the  evidence  before  them,  draw  the  legitimate 
inferences  required  to  complete  proof  of  its  existence,  it  was  sufficient. 

Evidence — Copies  of  Entries  in  Bank  Books. 

7.  Copies  of  accounts  taken  from  a  bank  ledger,  being  secondary 
evidence,  were  inadmissible  under  section  7872,  Bevised  Codes,  but 
the  witness  called  to  testify  concerning  them  could  properly  show 
the  general  re  suite  ahown  by  the  ledger,  i*  e.,  the  balance  deducible 
from  computation. 

Same— Use  of  Memorandum — ^Preliminary  Proof. 

8.  The  use  of  a  memorandum  by  a  witness  in  testifying  is,  under 
section  8020,  Bevised  Codes,  permissible  only  after  the  necessary  pre- 
liminary proof  qualifying  the  witness  has  been  made. 

Appeal  from  District  Court,  Silver  Bow  County  in  the 
Second  Judicial  District;  B.  Lee  Word,  a  Judge  of  the  First 
District,  presiding. 

Action  1^  J.  B.  Silver  against  Mary  A.  Eakins,  as  executrix 
of  the  last  will  and  testament  of  John  Eakins,  deceased.  From 
a  judgment  for  plaintiff  and  an  order  denying  new  trial,  de- 
fendant appeals.    Reversed  and  remanded. 

Mr.  W.  A.  Pennington,  for  Appellant,  submitted  a  brief,  and 
argued  the  cause  orally. 

The  authorities  cited  below  covering  tortious  acts  of  the 
executor  or  administrator,  including  negligence,  trespass,  tak- 
ing, withholding  and  converting  money,  property  or  effects, 
or  applying  property  of  others  to  the  uses  of  the  estate,  as  well 
as  contracts,  express  and  implied,  written  or  oral,  made  by  the 
executor  or  administrator,  all  hold  that  an  action  against  the 
executor  or  administrator,  as  such,  does  not  lie,  and  that  all 
such  claims  for  acts  of  the  representative,  occurring  after  the 
death  of  the  testator  or  intestate,  can  only  be  prosecuted 
against  the  executor  or  administrator,  personally,  who  may  in 
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turn  have  tSie  claim  allowed  to  him  in  the  settlement  of  his 
accounts  with  the  estate,  if  the  transaction  resulted  to  the 
advantage  of  the  estate.  {Dodson  v.  Nevitt,  5  Mont.  518,  6 
Pac.  358 ;  First  Nat.  Bamk  v.  ColUns,  17  Mont.  433,  52  Am.  St. 
Rep.  695,  43  Pac.  499 ;  Sterrett  v.  Barker,  119  Cal.  492,  51  Pac. 
695 ;  Nichols  v.  Stanley,  146  Cal.  724,  81  Pac.  117 ;  State  ex  rel 
Kelly  V.  Second  Judicial  District  Court,  25  Mont.  33,  63  Pac. 
717 ;  Garver  v.  Thonuun,  15  Ariz.  38,  135  Pac  724  j  Hickmanr 
Coleman  Co.  v.  Leggett,  10  Cal.  App.  29,  100  Pac.  1072;  Van 
Slooten  V.  Dodge,  145  N.  Y.  327,  39  N.  B.  950;  2  Woerner's 
American  Law  of  Administration,  2d  ed.,  sec.  356 ;  Schouler  on 
Executors  and  Administrators,  3d  ed.,  sec.  256.) 

The  complaint  alleges  that  the  fund  in  question  was  firm 
property,  and  that  the  defendant,  as  executrix,  disputes  his 
claim  and  refuses  to  give  it  to  him.  This  dispute,  if  an  action 
lies  against  the  executrix  at  all,  must  be  determined  in  exactly 
the  same  manner  as  if  it  had  arisen  between  Silver  and  Eakins, 
in  the  lifetime  of  Eakins,  which  would  be  a  suit  in  equity. 
(Boehme  v.  Fitzgerald,  43  Mont.  226,  115  Pac.  413 ;  Riddell  v. 
Ramsey,  31  Mont.  386,  78  Pac.  597 ;  Qleason  v.  White,  34  Cal. 
258 ;  Arnold  v.  Arnold,  90  N.  Y.  580 ;  OiUett  v.  Chaves,  12  N.  M. 
353,  78  Pac.  68,  71 ;  Blakeh/  v.  Smock,  96  Wis.  611,  71  N.  W. 
1052;  Bruns  v.  Seise,  101  Md.  163,  60  Atl.  604;  MUler  v. 
Andres,  13  Ga.  366 ;  Story  on  Equity,  13th  ed,  sees.  659,  660, 
672,  674,  677.) 

Mr.  Francis  A.  Silver,  for  Respondent,  submitted  a  brief. 

While  the  death  of  Eakins  worked  a  dissolution  of  the  part- 
nership, it  did  not  affect  the  firm  estate  except  to  give  to 
respondent,  as  the  sole  surviving  partner,  exclusive  control  of 
the  property.  (Bischoffsheim  v.  Baltzer,  20  Fed.  890;  Miller 
V  Jones,  39  111.  54;  Andrews'  Heirs  v.  Brown's  Admr.,  21  Ala. 
437,  56  Am.  Dec.  252 ;  Territory  v.  Redding,  1  Pla.  242 ;  Appcdl 
of  Shipe,  114  Pa.  St.  205,  6  Atl.  103 ;  Robertshcpw  v.  Hanway, 
52  Miss.  713;  Blodgett  v.  Muskegon,  60  Mich.  580,  27  N.  W. 


55  Mont.]  81LVEB  V.  Eaeins.  213 

686;  Valewtins  v.  Wysor,  123  Ind.  47,  7  L.  R.  A.  788,  23  N.  B. 
1076;  Huggins  v.  Ruggins,  117  Ga.  151,  43  S.  E.  759.) 

Until  the  surviying  partner  has  performed  his  functions,  he 
is  entitled  to  the  quiet  and  exclusive  possession  of  all  the  firm 
assets.  Neither  heirs  nor  x>ersonal  representatives  have  a  right 
to  possession  of  the  partnership  property  until  the  partner- 
ship affairs  are  liquidated  by  the  surviving  partner  and  has 
delivered  a  balance  "i(»  them.  And  if  the  heirs  or  personal 
representatives  interfere  with  his  possession  of  the  firm  assets, 
he  can  sue  them  at  law.  {Hawkins  v.  Capron,  17  R.  I.  679,  24 
Atl.  466;  Calvert  v.  Marlow,  18  Ala.  67;  Hemtt  v.  Ha/yes,  204 
Mass.  586,  27  L.  R.  A.  (n.  s.)  154,  90  N.  E.  985;  Sweet  v.  Tay- 
lor, 36  Hun  (N.  Y.),  256;  Shields  v.  Fuller,  4  Wis.  102,  65 
Am.  Dec.  293;  Kimler  v.  McCanis,  4  Rich.  (S.  C.)  46,  53  Am. 
Dec.  711 ;  Thomasson  v.  Lucas,  4  Ky.  Law  Rep.  889 ;  Compton 
V.  Whitehouse,  48  N.  T.  Super.  Ct.  208;  Clapp  v.  Walters,  2 
Tex.  130;  30  Cyc.  648.) 

If  an  administrator  or  executor  by  virtue  of  his  represen- 
tative character  receives  property  not  belonging  to  the  estate, 
he  is  liable  in  the  same  character  to  the  person  entitled. 
{De  Yalengin  v.  Duffy,  39  U.  S.  282,  289,  10  L.  Ed.  457,  460; 
Conger  v.  Aiwood,  28  Ohio  St.  134,  22  Am.  Rep.  462 ;  Moran  v. 
Morrill,  78  App.  Div.  440,  80  N.  T.  Supp.  120;  Pabst  Brewing 
Co.  V.  Srmll,  83  Minn.  445,  86  N.  W.  450;  HiU  v.  Escort,  38 
Tex.  Civ.  App.  487,  86  S.  W.  367 ;  Collim  v.  Denny  Clay  Co., 
41  Wash.  136,  82  Pac.  1012;  Murray  v.  Mumford,  6  Cow. 
(N.  T.)  441;  Calvert  v.  Marlow,  18  Ala.  67;  Ha/wkins  v.  Cap- 
ron, 17  R.  I.  679,  24  Atl.  466.) 

Secondary  evidence  of  the  books  of  the  bank  was  admissible. 
The  books  of  a  bank  are  private  books  of  public  importance, 
and  ought  to  be  governed  by  the  same  rules  that  relate  to  the 
production  of  public  records  and  documents  in  evidence.  If 
the  books  of  a  bank  are  to  be  held  liable  to  production  in  evi- 
dence at  any  time,  because  of  the  general  and  constant  use  and 
importance  of  these  records,  there  is  certain  to  result  an  incon- 
venience, not  merely  individual,  but  general  in  nature.     (2  Wig- 
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more  on  Evidence,  tee.  1223 ;  People  ▼.  Hurst,  41  Mich.  328,  1 
N.  W.  1027;  Crawford  t.  Branch  Bank,  8  Ala.  79.) 

MB.  JITSTIGB  HOI4LOWAY  delivered  the  opinion  of  the 
court. 

M.  J.  McCnne  tecored  a  contract  to  erect  a  warehooae  for 
tbe  Batte  Wholesale  Grocery  Company,  and  alao  a  contract  for 
some  work  for  the  Colosa-Parrot  Company.  In  each  instance 
he  gave  a  bond  for  the  faithful  performance  of  his  contract, 
with  plaintijBT  and  John  Eakina  as  sureties.  Before  either  con- 
tract was  fully  executed,  McCune  notified  Eakins  &  Silver  that 
he  was  unable  to  complete  the  work,  and  directed  them  to  take 
over  the  contracts,  complete  the  work,  collect  the  balance  due, 
and  pay  the  bills.  Within  two  or  three  days  thereafter  Mc- 
Cune died.  Eakins  A  Silver  agreed  between  themselves  to 
do  as  directed  and  to  meet  the  pay-roll  for  the  then  current 
week.  They  borrowed  $200  from  the  First  National  Bank, 
had  the  amount  placed  to  the  credit  of  ''Eakins  &  Silver,"  and 
at  the  end  of  the  week  the  laborers  were  paid  by  checks  drawn 
by  Eakins  against  this  account  and  signed  "Eakins  &  Silver." 
A  dispute  arose  as  to  the  amount  due  under  the  warehouse  con- 
tract, and  Eakins  &  Silver  employed  an  architect  to  measure 
up  the  work  and  estimate  the  balance  due.  When  this  was 
done,  the  parties  agreed  that  there  was  due  under  the  contract 
proper  the  sum  of  $1,920.80,  and  for  extras  the  further  sum  of 
$424.20,  and  two  checks — one  for  each  of  these  amounts — were 
drawn  in  favor  of  and  delivered  to  John  Eakins.  Eakins 
became  sick,  and  during  his  illness  expressed  his  intention  to 
indorse  the  checks  and  deliver  them  to  Silver,  but  before  this 
was  done  he  died.  The  checks  were  found  among  his  eflPects, 
were  cashed,  the  money  placed  to  the  credit  of  his  individual 
account,  and  later,  when  defendant  qualified  as  executrix  of 
his  will,  the  money  was  treated  as  a  part  of  the  assets  of  his 
estate,  and  possession  of  it  taken  and  retained  by  defendant  as 
his  personal  representative.    Silver,  acting  as  sole  surviving 
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partner  of  the  firm  of  Eakins  &  Silver,  presented  a  claim 
against  the  estate  of  John  Eakins  for  the  $1,920.80,  but  the 
claim  was  disallowed  and  this  action  was  instituted  to  recover 
the  amount. 

Briefly,  the  complaint  charges  that  Eakins  &  Silver  were 
copartners  engaged  in  completing  the  work  under  the  McCune 
contracts,  that  Silver  is  sole  surviving  partner,  that  the 
$1,920.80  was  and  is  partnership  money,  that  it  was  received 
by  Eakins  and  retained  as  a  part  of  the  assets  of  his  estate, 
that  plaintiff  presented  a  claim  for  the  amount,  and  that  the 
claim  was  rejected.  The  answer  admits  the  death  of  Eakins, 
the  qualification  of  defendant  as  executrix,  the  rejection  of 
plaintiff's  claim,  and  denies  all  the  other  material  allegations 
of  the  complaint.  By  way  of  afiirmative  defense  it  was  alleged 
that  Silver  had  failed  to  give  the  surviving  partner  bond 
required  by  section  7607,  Revised  Codes.  On  motion  of  plain- 
tiff this  defense  was  stricken  from  the  answer.  The  trial  re- 
sulted in  a  judgment  for  plaintiff,  and  from  that  judgment, 
and  from  an  order  denying  a  new  trial,  defendant  appealed. 

1.  Does  the  complaint  state  a  cause  of  action  f  Section  7607 
defines  the  rights,  duties  and  liabilities  of  a  surviving  partner. 
[1]  It  authorizes  him  to  continue  in  possession  of  the  part- 
nership, to  settle  its  affairs,  and  to  account  and  pay  over  to  the 
personal  representative  of  the  deceased  partner  any  balance 
due  in  right  of  the  decedent.  Apparently  the  complaint  was 
drawn  upon  the  theory  that  the  surviving  partner  is  entitled 
ds  of  right  to  the  possession  of  all  the  firm  assets  until  the  part- 
nership affairs  are  finally  tettled.  If  the  partnership  assets  in 
the  possession  of  Silver,  as  surviving  partner,  were  sufficient 
to  pay  the  partnership  debts,  then  any  balance  due  him  in  right 
of  his  partnership  interest  could  be  recovered  only  on  a  settle- 
ment of  the  firm  account.  {Franklin  v.  Ton  jours,  1  White 
&  W.  Civ.  Cas.  (Tex.),  sec.  506.)  If  the  partnership  assets  in 
his  possession  exceeded  the  debts  and  Silver's  interest,  then 
manifestly  it  would  be  an  idle  ceremony  to  require  the  estate 
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to  deliver  this  $1,920.80  to  the  surviving  partner,  only  to  re- 
quire him  to  redeliver  it  to  the  estate  upon  final  settlement. 
These  observations  sufiQce  to  disclose  the  reasonableness  of  the 
rule  which  requires  the  surviving  partner  to  make  known  the 
amount  of  partnership  debts  and  the  amount  of  firm  assets  in 
his  possession,  to  the  end  that  the  court  may  determine  whether 
possession  of  firm  property  held  by  the  estate  of  the  deceased 
partner  is  necessary,  in  order  that  the  surviving  partner  may 
discharge  the  duties  imposed  upon  him  by  statute.  The  com- 
plaint does  not  disclose  the  amount  of  firm  debts,  if  any,  nor  , 
the  amount  or  value  of  firm  assets  in  the  possession  of  the  sur- 
viving partner,  and  for  this  reason  it  does  not  state  a  cause  of 
action.     {Painter  v.  Painter's  Estate,  68  Cal.  395,  9  Pac.  450.) 

We  do  not  agree  with  appellant,  however,  that  if  the  com- 
plaint contained  these  essential  allegations  it  would  still  not 
state  a  cause  of  action.  It  is  true  that  one  partner  cannot 
[2]  maintain  an  action  at  law  against  his  copartner,  at  least 
until  an  accounting  is  had  and  a  balance  determined,  and  the 
reason  for  this  rule  is  apparent.  The  interest  of  each  partner 
extends  to  every  portion  of  the  firm  property  (sec.  5469,  Rev. 
Codes),  and  therefore  neither  partner  is  entitled,  as  against 
the  other,  to  the  exclusive  possession  of  the  whole  or  any  spe- 
cific part  of  the  partnership  assets.  {Boehme  v.  Fitzgerald,  43 
Mont.  226,  115  Pac.  413.)  But  whenever  the  reason  for  that 
rule  ceases,  so  does  the  rule  itself,  and  the  reason  ceases  imme- 
diately upon  the  death  of  one  partner.  The  partnership  is 
[3]  thereupon  dissolved  (section  5494),  and  the  surviving 
partner  becomes  at  once  entitled  to  the  possession  of  sufficient 
firm  property  to  enable  him  to  discharge  the  duties  imposed  by 
section  7607.  {Bank  v.  Silver,  45  Mont.  231,  122  Pac.  584.) 
If,  then,  it  was  made  to  appear  by  this  complaint  that  posses- 
sion of  this  $1,920.80  was  necessary  to  settle  the  firm  debts,  an 
action  for  money  had  and  received  would  lie  to  recover  it. 
{Conger  v.  Atwood,  28  Ohio  St.  134,  22  Am.  Bep.  462;  20 
R.  C.  L.,  p.  1010.) 
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2.  Whether  this  action  shoald  have  been  dismissed  for  want 
[4]  of  prosecution  was  a  question  addressed  to  the  sound  legal 
discretion  of  the  trial  court,  and  in  the  absence  of  a  showing 
of  abuse  of  such  discretion  we  are  not  disposed  to  interfere. 
{Bank  v.  Albertson,  39  Mont.  414,  102  Pac.  692.) 

3.  The  failure  of  plaintiff  to  give  the  bond  required  by  sec- 
[5]  tion  7607  did  not  affect  his  right  to  the  possession  of  the 
firm  property,  or  defeat  his  right  to  maintain  any  appropriate 
action  concerning  it.  The  bond  is  required  merely  to  protect 
the  interest  of  the  deceased  partner.  {Blaker  v.  Sands,  29 
Kan.  551 ;  HoUnan  v.  Naaice,  84  Mo.  674 ;  McCaughan  v.  Brown, 
76  Miss.  496,  25  South.  155.) 

4.  We  think  the  evidence  is  sufficient  to  show  that  a  partner- 
[6]  ship  existed  between  Eakins  &  Silver.  It  is  true  that  all 
the  necessary  elements  do  not  appear  from  the  direct  evidence, 
and  it  is  not  necessary  that  they  should ;  but  we  do  think  that 
from  the  direct  evidence  the  jury  might  draw  the  legitimate 
inferences  necessary  to  complete  the  proof.  {Croft  v.  Bain,  49 
Mont.  484,  143  Pac.  960.) 

As  between  the  parties,  there  was  an  assignment  by  McCune 
to  Eakins  &  Silver  of  the  two  contracts  and  the  balance  due 
under  them.  In  other  words,  Eakins  &  Silver  stepped  in  the 
shoes  of  McCune,  and  agreed  to  complete  the  work,  pay  the 
workmen,  and  receive  the  balance  due  under  the  contracts. 
In  the  absence  of  any  showing  that  there  was  not  a  possibility 
of  profit  to  them,  the  inference  is  legitimate  that  they  intended 
their  agreement  to  comprehend  the  sharing  of  profits  and 
losses;  and  in  this  connection  we  obsei*ve,  in  passing,  that  the 
evidence  warranted  the  court  in  defining  the  term  ''partner- 
ship*' in  the  language  of  ^section  5466,  Revised  Codes. 

5.  In  several  of  the  instructions  the  court  ignored  the  prin- 
ciple to  which  we  have  adverted,  viz,,  that  possession  of  the 
$1,920.80  by  Silver  was  necessary  to  the  discharge  of  his  duties 
as  surviving  partner,  and,  though  this  objection  was  not  inter- 
posed, attention  is  directed  to  the  defect,  that  it  may  not 
ai^pear  upon  another  trial. 
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6.  J.  S.  Datton,  eaahier  of  the  Pint  National  Bank,  was 
[7]  ealled  to  testify  eonceminn:  the  aeeoont  of  Eakins  ft  Silver 
and  the  individnal  aeconnt  of  John  Eakins.  He  produced  a 
copy  of  eaeh  account  taken  from  the  bank's  ledger,  and  testi- 
fied from  ity  over  the  objections  of  defendant.  Assuming  that 
the  ledger  was  a  book  of  original  entry,  within  the  meaning 
of  section  7951,  Revised  Codes,  and  that  the  requisite  prelim- 
inary proof  had  been  made,  as  indicated  by  this  court  in  Ryan 
V.  Dunphy,  4  Mont.  356,  47  Am.  Bep.  355,  5  Pac  324,  and 
Meredith  v.  BonuM,  49  Mont.  204,  141  Pac.  643,  the  ledger 
itself  would  have  been  the  best  evidence  of  its  contents,  and 
secondary  evidence  was  not  admissible,  since  the  case  does  not 
fall  within  any  one  of  the  first  four  subdivisions  of  section  7872, 
Revised  Codes.  In  so  far  as  it  was  sought  to  show  the  general 
results  merely — ^for  instance,  the  balance  deducible  from  com- 
putation— ^the  witness  was  properly  permitted  to  state  what 
was  shown  by  the  ledger  (subd.  5,  sec.  7872),  but  the  copies 
themselves  were  not  admissible. 

It  may  be  that  in  some  jurisdictions  the  best  evidence  rule 
has  been  modified  to  admit  copies  of  bank  books,  and  that  the 
inconvenience  to  the  bank  and  its  patrons,  arising  from  the 
absence  of  the  books  in  court  when  needed  in  the  conduct  of 
the  bank's  business,  has  been  deemed  sufficient  justification 
for  the  change ;  but  in  this  state  the  Codes  have  established  the 
rule  otherwise,  and  we  are  not  at  liberty  to  disregard  it. 

If  it  was  the  purpose  of  plaintiff  to  invoke  the  rule  of  section 
[8]  8020,  which  permits  a  witness  to  use  a  memorandum,  it 
is  sufficient  to  say  he  did  not  make  the  necessary  preliminary 
proof.  {Marron  v.  Ore<U  Northern  By.  Co.,  46  Mont.  593,  129 
Pac.  1055.) 

7.  We  think  the  special  interrogatories  submitted  by  defend- 
ant were  not  appropriate  under  the  circumstances,  and  for  this 
reason  were  properly  refused.  Each  of  them  ignored  the  prin- 
ciple for  which  plaintiff  contends,  viz.,  that  MoCune  had  pre- 
viously assigned  the  $1,920.80  to  the  firm  of  Eakins  &  Silver. 


55  Mont.]        Baum  t;.  Nobthebn  Pag.  Ry.  Co.  219 

The  other  assignments  do  not  call  for  special  consideration. 

< 

For  the  reasons  given,  the  judgment  and  order  are  reversed 
and  the  cause  ia  remanded  for  further  proceedings. 

Reversed  and  remcmded. 

Mb.    Cmsp  Jxtbhob  Bsantly   and  Ms.   Jubtiob   Sakneb 
concur. 


BAUM,   Bbspondient,  v.  NOETHEEN  PACIFIC  RY.   CO., 
Depbndantj  SATHRB,  Intesveneb^  Appellant. 

(No.  3,&33.) 
(Sabmitted  September  19,  1918.    Decided  October  22,  1918.) 

[175  Pac.  872.] 

Bed  Property — Conmya/nioes — Record — Constructive  Notic^^ 
Possession — Tender. 

Beal  Proj>erty — ^Iiistniments — ^Record — ^Wben  not  Notice. 

1.  A  bill  of  Bale  conveying  an  interest  in  land  wbicb  was  not 
acknowledged  or  proved  was  not  entitled  to  record  under  section 
4640,  Revised  Codes,  and  therefore  its  record  imparted  no  construc- 
tive notice  to  anyone. 

Same — ^Possession — Notice. 

2.  Where  the  deed  under  which  one  holds  land  is  of  record  and  the 
grantee  takes  possession,  such  possession  is  referable  to  such  deed, 
and  a  subsequent  purchaser  is  relieved  from  further  inquiry  to  ascer- 
tain whether  any  other  or  different  claim  is  asserted. 

Same. 

3.  Possession  of  land  does  not  alone  impart  actual  notice  of  any 
claim  or  right  in  the  party  in  possession,  but  is,  at  most,  construc- 
tive notice  such  as  arises  from  the  record  of  a  deed,  and  cannot 
impart  notice  of  any  greater  claim  than  the  occupant  has. 

[As  to  effect  of  possession  of  real  property  as  notice^  see  note  in 
104  Am.  St.  Bep.  331.] 

Tender — When  Unnecessary. 

4.  A  tender  is  not  necessary  when  it  appears  that  It  would  have 
been  refused,  if  made. 

Appeal  from  District  Court,  Silver  Bow  Couwty;  J.  J.  Lynch, 
Judge. 
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Action  by  A.  C.  Baum  against  the  Xortliem  Pacific  Sail- 
way  Company,  a  corporation,  in  which  Sophia  Sathre  inter- 
yened.  From  a  judgment  for  plaintiff  and  from  an  order 
denying  a  new  trial,  intervener  appeals.  Remanded,  with 
directions. 

3f r.  John  T.  Andrew  and  Mr.  Edwin  Jf.  Lamb,  for  Appel- 
lant, submitted  a  brief. 

Mr.  W.  D.  Kyle,  for  Bespondent,  submitted  a  brief  and 
argued  the  cause  orally. 

ME.  JUSTICE  HOLLOWAT,  delivered  the  opinion  of  the 
court. 

By  an  instrument  in  writing  dated  August  21,  1901,  the 
Northern  Pacific  Railway  Company  contracted  to  sell  to  Rees 
and  Brigman  the  north  half  and  southwest  quarter  of  sec- 
tion 3,  township  2  north,  range  8  west,  in  Silver  Bow  county, 
for  the  sum  of  $1,093.54,  payable  $108  in  cash  and  the  balance 
in  ten  installments  with  interest;  the  purchasers  to  pay  all 
taxes  assessed  against  the  land  from  the  date  of  the  agreement. 
On  August  22,  Rees,  in  consideration  of  $850  cash,  executed 
and  delivered  to  Sophia  Sathre  a  bill  of  sale  for  certain  per- 
sonal property  and  all  his  right,  title  and  interest  in  and  to 
"the  northwest  quarter  of  section  10,  township  2,  range  8 
west."  On  the  same  dhy,  Brigman,  in  consideration  of  $850 
cash,  executed  and  delivered  to  Mrs.  Sathre  a  deed  by  which 
he  conveyed  an  undivided  half  interest  in  and  to  the  west  half 
of  section  3,  township  2  north,  range  8  west,  subject  to  the 
provisions  of  the  Northern  Pacific  contract.  Mrs.  Sathre  also 
agreed  to  pay,  and  did  pay,  the  $108  installment  on  the  con- 
tract. On  October  21,  Rees,  by  an  indorsement  on  the  North- 
em  Pacific  contract,  assigned  all  his  interest  in  that  contract 
to  Brigman.  On  November  13,  the  bill  of  sale  from  Rees  to 
Mrs.  Sathre  was  filed  with  the  county  clerk  and  recorder.  On 
November  14  Brigman,  in  consideration  of  $2,300,  delivered  to 
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Mrs.  A.  C.  Banm  the  Northern  Pacific  contract,  and  at  the 
same  time  ezecnted  and  delivered  to  her  a  deed  by  which  he 
assumed  to  convey  to  her  all  his  right,  title  and  interest  in  and 
to  the  northeast  quarter  and  an  undivided  half  interest  in  the 
west  half  of  section  3,  township  2  north,  range  8  west.  Mrs. 
Baum  also  assumed  and  agreed  to  pay  the  remaining  install- 
ments due  under  the  contract.  On  November  20,  the  deed 
from  Brigman  to  Mrs.  Sathre  was  filed  for  record.  Mrs.  Baum 
paid  the  deferred  installments  on  the  contract  as  they  became 
due,  paid  all  taxes  assessed  against  the  land,  and  then  de- 
manded a  deed.  The  railway  company  refused  because  of 
some  claim  made  by  Mrs.  Sathre,  and  Mrs.  Baum,  as  assignee 
of  Bees  and  Brigman,  instituted  this  suit  to  enforce  specific 
performance  of  the  contract.  Mrs.  Sathre  intervened  and  set 
forth  her  claim  to  the  southwest  quarter  of  section  3,  by  virtue 
of  her  transactions  with  Bees  and  Brigman.  The  railway  com- 
pany assumed  the  attitude  of  an  indifferent  stakeholder,  ready 
to  make  conveyance  to  whomever  was  found  to  be  entitled 
thereto.  The  trial  of  the  cause  resulted  in  a  judgment  in  favor 
of  plaintiff,  and  the  intervener  has  appealed  from  that  judg- 
ment and  from  an  order  denying  a  new  trial. 

There  is  not  any  substantial  conflict  in  the  evidence,  and  the 
only  question  presented  is:  What  are  the  relative  rights  of 
plaintiff  and  intervener  as  disclosed  by  the  record? 

It  may  be  assumed  as  established  that  Mrs.  Baum  intended 
to  purchase  all  the  interests  of  Bees  and  Brigman — intended 
to  take  an  assignment  of  the  Northern  Pacific  contract  in  its 
entirety — and  that  by  fraud  or  mistake  the  written  evidence 
of  the  assignment  erroneously  described  the  interest  conveyed. 
Likewise,  it  may  be  assumed  that  Mrs.  Sathre  intended  to  pur- 
chase all  the  interests  of  Bees  and  Brigman  in  the  southwest 
quarter  of  section  3;  that  is,  to  take  an  assignment  of  the 
Northern  Pacific  contract  in  so  far  as  it  related  to  the  par- 
ticular quarter-section,  and  as  a  part  of  the  consideration,  to 
pay  to  the  railway  company  the  proportional  part  of  the  sub- 
sequent installments  chargeable  to  that  tract,  and  that  by  mis- 
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take  or  inadvertence  the  interest  was  described  erroneously. 
[1]  The  bill  of  sale  from  Bees  was  not  acknowledged  or 
proved,  as  required  by  section  4646,  Bevised  Codes,  and  was 
not  entitled  to  be  recorded. 

The  deed  from  Brigman  to  Mrs.  Sathre  was  not  filed  for 
record  until  after  Mrs.  Baum  purchased,  but  the  evidence  is 
undisputed  that  Mrs.  Sathre  was  in  actual  possession  of  at 
least  a  portion  of  the  southwest  quarter  of  section  3  at  the  time 
Mrs.  Baum  acquired  her  interest,  and  that  Mrs.  Baum  had  ac- 
tual knowledge  that  some  one  other  than  her  grantor  was 
occupying  the  buildings  on  this  quarter-section,  at  the  time  she 
purchased,  and  that  she  made  no  inquiry  to  ascertain  by  what 
right  such  possession  or  occupancy  was  held.  If  the  convey- 
ance from  Bees  to  Mrs.  Sathre  had  been  admissible  to  record 
and  had  been  recorded,  it  would  not  have  given  any  notice, 
since  it  described  land  in  another  section.  If  the  deed  from 
Brigman  to  Mrs.  Sathre  had  been  recorded,  Mrs.  Baum  would 
have  been  charged  with  notice  of  its  contents  (sec.  4683,  Rev. 
Codes) ;  that  is  to  say,  she  would  have  been  charged  with  knowl- 
edge that  an  undivided  one-half  interest  in  the  west  half  of 
section  3  had  been  transferred  to  Mrs.  Sathre;  and  since  the 
[2]  Brigman  deed  is  such  a  conveyance  that  under  it  Mrs. 
Sathre  would  have  been  entitled  to  possession,  though  it  con- 
veyed but  an  undivided  half  interest  (38  Cyc.  17),  Mrs.  Baum 
might  then  have  referred  the  possession  to  this  deed  and  would 
have  been  relieved  from  further  inquiry  to  ascertain  whether* 
any  other  or  different  claim  was  asserted.  {Hurley  v.  O'NeM, 
26  Mont.  269,  67  Pac.  626.) 

What,  then,  was  the  effect  upon  Mrs.  Baum's  purchase  of  the 
possession  held  by  Mrs.  Sathre,  under  the  conveyance  from 
[1]  Rees  and  Brigman?  Since  the  bill  of  sale  was  not  en- 
titled to  be  recorded,  the  record  of  it  imparted  no  constructive 
notice  whatever  (39  Cyc.  1733;  note,  Ann.  Cas.  1913B,  p.  1070) ; 
but  the  conveyance  itself  was  valid  as  between  Rees  and  Mrs. 
Sathre  (section  4687,  Rev.  Codes).  So,  likewise,  the  unre- 
corded Brigman  deed  was  valid  as  between  the  parties  to  it. 
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(Id.)  In  Midlins  v.  Butte  Hardware  Co.,  25  Mont.  525,  87 
Am.  St.  Rep.  430,  65  Pac.  1004,  this  court  adopted  the  theory 
of  the  law  approved  by  Pomeroy,  as  follows:  **The  law  is  well 
settled  that  the  actual,  visible,  notorious,  continuous,  exclusive 
and  unequivocal  possession  of  'a  definite  tract  of  land  by  one 
rightfully  in  possession  or  holding  under  a  valid  title  is  a  con- 
structive notice  to  subsequent  purchasers  and  encumbrancers 
of  whatever  estate  or  interest  in  the  land  is  held  by  the  occu- 
pant, equivalent  in  its  extent  and  effects  to  the  notice  given  by 
the  recording  or  registration  of  his  title.*  (2  Pomeroy 's 
Equity  Jurisprudence,  3d  ed.,  sec.  615.) " 

Possession  alone  does  not  impart  actual  notice  of  any  claim 
or  right  in  the  party  in  possession.  At  most,  it  is  but  con- 
[3]  structive  notice  such  as  arises  from  the  record  of  a  deed, 
and  from  the  very  nature  of  the  case  it  cannot  impart  notice  of 
any  greater  claim  than  the  occupant  has.  Mrs.  Sathre's  pos- 
session was  prima  facie  evidence  of  some  claim  or  right,  suffi- 
cient of  itself  to  put  Mrs.  Baum  upon  inquiry;  and,  since  she 
made  no  inquiry,  the  title  which  she  subsequently  acquired 
must  be  held  to  be  subordinate  to  any  claim  which  Mrs.  Sathre 
has  shown  that  she  could  establish.  {Phelan  v.  Brady,  119 
N.  Y.  587,  8  L.  R.  A.  211,  23  N.  E.  1109.) 

Though  Mrs.  Sathre  relies  exclusively  upon  the  conveyances 
from  Rees  and  Brigman  as  the  sources  of  her  title,  and  though 
she  insists  that  by  mistake  or  inadvertence  each  of  those  instru- 
ments incorrectly  describes  the  interest  which  she  intended  to 
purchase,  she  fails  altogether  to  disclose  that  the  mistake  was 
mutual  or  made  under  such  circumstances  that  a  court  of 
equity  could  decree  correction.  (Sec.  6108,  Rev.  Codes.)  The 
evidence  discloses  that  Mrs.  Sathre  discovered  the  alleged  mis- 
take in  each  conveyance  to  her  soon  after  it  occurred,  but  made 
no  effort  to  have  it  corrected  prior  to  the  time  this  action  was 
commenced,  or  until  long  after  the  bar  of  the  statute  of  limita- 
tions was  available  as  a  defense.  (Sec.  6449,  Rev.  Codes.)  So 
far  as  this  record  goes,  the  bill  of  sale  and  deed  describe  the 
only  interest  which  she  could  ever  establish*    She  disclaims 
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any  interest  in  the  northwest  quarter,  and  her  title  to  the 
southwest  quarter  is  limited  to  an  undivided  one-half  interest 
therein. 

The  failure  of  Mrs.  Sathre  to  make  tender  of  the  amount  due 
for  her  proportional  part  of  the  purchase  price,  interest  and 
[4]  taxes  is  excused  by  the  conduct  of  Mrs.  Baum.  A  tender 
is  not  necessary  when  it  appears  that  it  would  have  been  re- 
fused, if  made.  (Armstrong  v.  Poe,  35  Mont.  557,  90  Pac. 
758.) 

The  equities  of  the  case  require  that  the  intervener  pay  to 
plaintiff  the  just  proportion  of  the  purchase  price  and  taxes 
with  interest,  and  that  she  account  for  rents,  issues  and  profits 
received  from  her  possession ;  that  these  be  adjusted ;  and  that 
the  decree.be  then  modified  to  direct  a  deed  from  the  railway 
company  to  Mrs.  Baum  for  the  north  half  and  an  undivided 
one-half  interest  in  the  southwest  quarter  of  section  3,  and  a 
deed  to  Mrs.  Sathre  for  an  undivided  one-half  interest  in  the 
southwest  quarter  of  the  same  section. 

A  new  trial  is  unnecessary,  and  the  motion  denying  it  is 
afSrmed. 

The  cause  is  remanded  to  the  district  court,  with  directions 
to  take  such  supplementary  proof  as  is  necessary,  and  to 
modify  the  decree  in  accordance  with  the  views  herein  ex- 
pressed. 

Bemamded  iviih  directions, 

Mr.  CmESF  Justice  Bbaktly  and  Mb.  Justice  Sannsr 
concur. 
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JONES,  Respondent,  v.  SHANNON  et  al.,  Appellants. 

(No.  3,931.) 
(Submitted  September  14,  1918.    Decided  October  24,  1918.) 

[175  Pac.  88'2.] 

Innkeepers — Rights  of  Quests — Ejection — Compensatory  and 
Exemplary  Damages — Malice — Principal  and  Agent — Judg- 
ments— Evidence — Res  Gestae — Excessive  Verdicts, 

Innkeepers — Rights  of  Guest — Use  of  Room. 

1.  A  guest  at  a  public  house  is  entitled  to  the  exclusive  use  of  the 
room  to  which  he  is  assigned,  subject  to  the  right  of  the  proprietor 
as  well  as  his  servants  and  agents,  to  have  access  to  it  when  neces- 
sary to  the  proper  and  reasonable  discharge  of  their  duties  at  such 
times  and  in  such  manner  as  consistent  with  the  rights  of  the  guest. 

Same — Rights  of  Proprietor — ^Ejection  of  Guest. 

2.  In  the  exercise  of  his  duty  to  see  that  a  guest  does  not  so  con- 
duct  himself  as  to  be  a  source  of  annoyance  and  discomfort  to  other 
guests,  the  proprietor  of  a  public  house  may,  if  he  finds  it  necessary 
to  perform  his  duty  in  that  regard,  enter  the  room  occupied  by  such 
guest  and  eject  him  therefrom  and  from  the  house,  provided  he  uses 
no  more  force  than  is  necessary. 

Same — Ejection  of  Guest — Compensatory  and  Exemplary  Damages. 

3.  A  hotel  proprietor  who  wrongfully  forces  an  entry  into  the  room 
of  a  guest  and  without  just  cause  ejects  him  from  it  and  the  house 
is  liable  not  only  for  compensatory  but  also  exemplary  damages,  if 
the  ejection  is  accompanied  by  circumstances  indicating  that  it  was 
prompted  by  malice,  fraud  or  a  spirit  of  oppression. 

Same  —  Ejectidn  of  Guest  —  Compensatory  Damages  —  Evidence  —  Suffi- 
ciency. 

4.  Evidence  held  sufficient  to  justify  a  verdict  for  compensatory 
damages  against  defendant  innkeeper  for  wrongfully  ejecting  plain- 
tiff from  her  room  in  the  early  hours  of  the  morning,  under  a  cnarge 
that  she  was  conducting  herself  in  a  disorderly  manner. 

[Who  are  innkeepers  and  who  are  their  guests,  and  for  what  the 
former  are  liable  to  the  latter,  see  note  in  7  Am.  Dec.  449;  and  see 
note  in  105  Am.  St.  Bep.  932.] 

New  Trial — Review — Discretion. 

5.  In  no  case  will  the  conclusion  of  the  district  court  in  disposing 
of  a  motion  for  a  new  trial  be  revised  on  appeal,  except  for  manifest 
abuse  of  its  discretion. 

Same — Disposition  of  Motion  by  New  Judge — ^Effect. 

6.  Where  a  motion  for  a  new  trial  is  disposed  of  by  a  judge  other 
than  the  one  who  presided  at  the  trial,  the  question  on  appeal  is  not 
whether  the  judge  was  guilty  of  abuse  of  his  discretion  in  denying 
it,  but  whether  the  evidence  as  presented  in  the  printed  record  pre- 
ponderates decisively  against  the  verdict. 

On  liability  of  innkeeper  for  ejection  of  guest,  see  note  in  42  L.  B.  A. 
(n.  g.)  830. 

55  Mont. — 15 
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Principal  and  Agent — Torts — Liability. 

7.  A  principal  is  liable  in  damages  for  wrongs  done  by  his  agent 
while  in  the  discharge  of  the  duties  intrusted  to  him  by  the  prin- 
cipal, even  though  the  latter  is  ignorant  of  the  wrongs. 

Innkeepers — Ejection  of  Guest — Malice — Exemplary  Damages. 

8.  Where  a  guest  at  a  hotel  was  wrongfully  ejected  from  her  room  At 
night  without  just  reason  or  excuse  by  the  owner's  wife,  who  further 
exacted  payment  of  an  unlawful  demand  before  permitting  the  guest 
to  leave  the  house,  the  jury  were  justified  in  the  conclusion  that  the 
ejection  was  prompted  by  malice  warranting  a  finding  for  exemplary 
damages. 

Sanie — Ejection  of  Guest — Malice  of  Agent — ^Liability  of  Principal. 

9.  Held,  under  the  rule  that  a  principal  is  not  accoiintable  for  the  mailer, 
nant  motives  of  his  agent  unless  he  authorized  the  act  for  which 
recovery  is  sought,  participated  in  its  commission  or  subsequently 
ratified  it,  that  a  hotel-keeper  who  was  not  present,  took  no  part  in 
nor  subsequently  ratified  his  wife's  wrongful  act  in  ejecting  a  guest 
from  the  house,  was  not  liable  in  exemplary  damages,  since  the 
malice  of  his  wife  was  not  imputable  to  him. 

Same — Malice  of  Agent — Ratification  by  Principal. 

10.  Unless  the  principal  has  knowledge  of  the  circumstances  attend- 
ing a  malicious  act  of  his  agent,  there  can  be  no  such  ratification  of 
the  act  as  will  subject  the  principal  to  the  imputation  of  malice. 

Jadgments — Codefendants — Separate  Judgment  Against  One. 

11.  In  a  tort  action  against  several  defendants,  judgment  ma^  be 
rendered  allowing  recovery  against  all  jointly  for  compensatory  dam- 
ages, and  for  exemplary  damages  against  one  only. 

Evidence — Res  Gestae. 

12.  In  an  action  for  wrongful  ejection  from  a  hotel,  evidence  of 
what  occurred  in  the  lobby  after  plaintiff  and  her  husband  started 
to  leave  the  place  was  admissible  as  part  of  the  res  gestae. 

Innkeepers — Ejection  of  Guest — Excessive  Verdict. 

13.  Held,  that  a  verdict  of  $500  against  a  hotel-keeper  and  his  wife 
jointly  as  compensatory  damages  for  wrongfully  ejecting  plaintiff 
from  her  room  and  the  house  at  night,  and  $250  against  the  wife  as 
exemplary  damages,  was  not  excessive. 

Appeal  from  District  Court,  Valley  County;  Frank  N.  Utter, 
Judge. 

Action  by  Euth  Jones  against  W.  P.  Shannon  and  wife. 
Judgment  for  plaintiff.  Defendants  appeal  from  an  order 
denying  them  a  new  trial.  Affirmed  as  to  Lila  Shannon  and 
remanded  as  to  W.  F.  Shannon  on  condition. 

Messrs,  Slattery  &  Kline  and  Messrs,  Freeman  &  Thelen,  for 
Appellants,  submitted  a  brief;  Mr.  Jos.  M,  Freeman  argued  the 
cause  orally. 
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Messrs.  Norris,  Hurd  &  McKeUar,  for  Respondent,  submitted 
a  brief;  Mr.  E.  L.  Norris  argued  the  cause  orally. 

MR.  CHIEF  JUSTICE  BRANTLY  delivered  the  opinion  of 
the  court. 

The  defendants,  W.  F.  and  Lila  Shannon,  are  husband  and 
wife.  The  husband  owns  and  conducts  a  public  inn  or  hotel 
at  Glasgow,  in  Valley  county,  known  as  the  Shannon  Hotel, 
the  wife  giving  her  assistance  by  acting  as  housekeeper  and 
exercising  a  general  supervision  over  the  guests  and  their  en- 
tertainment, her  husband  giving  her  authority  to  do  so.  On 
the  evening  of  November  10,  1913,  the  plaintiff  was  a  guest  of 
the  hotel,  intending  to  spend  the  night  there.  She  and  her 
husband,  Roy  Jones,  were  assigned  to  a  room  and  were  occupy- 
ing and  using  it.  After  narrating  the  foregoing  facts,  the  com- 
plaint charges: 

''IV.  That  said  plaintiff,  while  so  occupying  the  room  so 
assigned  her  by  the  said  defendants,  at  about  the  hour  of  1 
o'clock  in  the  night  of  November  10,  1913,  retired,  and  there- 
after the  said  defendant  Lila  Shannon  willfully,  wrongfully, 
forcibly  and  maliciously  entered  the  said  room,  so  assigned  as 
aforesaid,  of  this  plaintiff,  and  then  and  there  abused  and 
insulted  this  plaintiff,  applying  to  her  vile  and  indecent  epi- 
thets, and  charged  the  said  plaintiff  with  improper  and  dis- 
orderly conduct,  and  wrongfully,  maliciously  and  without  any 
cause  therefor  required,  demanded  and  compelled  said  plain- 
tiff to  arise  from  the  bed  in  said  room  to  which  she  had  retired, 
and  dress,  and  wrongfully,  forcibly,  maliciously  and  without 
any  cause  therefor  ousted  and  ejected  said  plaintiff  from  said 
hotel.'' 

It  then  alleges  that  by  being  ejected  from  the  hotel  and  thus 
compelled  to  find  lodging  elsewhere  late  at  night,  the  plaintiff 
suffered  great  inconvenience  and  humiliation,  and  great  mental 
anguish  and  bodily  pain,  to  her  damage  in  the  sum  of  $5,000. 

The  answer,  by  direct  and  argumentative  denials,  puts  in 
issue  every  allegation  of  the  complaint,  except  that  the  defend- 
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ant  W.  P.  Shannon  was  the  owner  and  proprietor  of  the  Shan- 
non Hotel,  and  that  plaintiff  was  a  guest  there  at  the  time 
alleged. 

The  trial  resulted  in  a  verdict  against  the  defendants  jointly 
for  $500  compensatory,  and  against  each  of  them  for  $250 
exemplary,  damages,  and  judgment  was  entered  accordingly. 
The  defendants  have  appealed  from  an  order  denying  them  a 
new  trial. 

It  is  contended  by  counsel  that  the  court  erred  in  denying 
the  motion  for  a  new  trial,  because  the  evidence  is  insufficient 
to  justify  a  verdict  for  either  compensatory  or  exemplary 
damages. 

When  a  person  has  been  received  as  a  guest  at  a  public  house, 
[1]  he  is  entitled  to  the  exclusive  use  of  the  room  to  which 
he  is  assigned,  subject  to  the  right  of  the  proprietor,  as  well  as 
his  servants  and  agents,  to  have  access  to  it  when  necessary  to 
the  proper  and  reasonable  discharge  of  their  duties.  These 
entries  must  be  at  such  times  and  in  such  manner  as  are  con- 
sistent with  the  rights  of  the  guest.  {De  Wolf  v.  Ford,  193 
N.  Y.  397,  127  Am.  St.  Rep.  969,  21  L.  R.  A.  (n.  s.)  860,  86 
N.  E.  527;  Lehnen  v^Hines,  88  Kan.  58,  42  L.  R.  A.  (n.  s.) 
830,  127  Pac.  612;  14  R.  C.  L.  505.)  As  it  is  the  duty  of  the 
[2]  proprietor  to  give  reasonable  attention  to  the  comfort  of 
his  guests,  so  it  is  his  right  as  well  as  his  duty  to  see  that  a 
particular  guest  does  not  so  conduct  himself  as  to  be  a  source 
of  annoyance  and  discomfort  to  the  other  guests.  This  implies 
the  duty  to  require  the  guest  to  refrain  from  annoying  or 
offensive  conduct,  and,  if  it  becomes  necessary  to  perform  this 
duty,  the  proprietor  may  enter  the  room  occupied  by  such  a 
guest  and  eject  him  therefrom  and  from  the  house,  provided, 
however,  he  uses  no  more  force  than  is  necessary.  {Lehnen  v. 
nines,  supra;  McHugh  v.  Schlosser,  159  Pa.  480,  39  Am.  St. 
Rep.  699,  23  L.  R.  A.  574,  28  Atl.  291 ;  Holden  v.  Carraher,  195 
IVTass.  392,  11  Ann.  Cas.  724,  81  N.  E.  261.)  If,  therefore,  the 
proprietor  himself,  or  by  his  servant  or  agent,  trespasses  upon 
[3]     the  rights  of  the  guest,  by  forcing  an  entry  into  his  room 
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and  ejecting  him  therefrom  and  from  the  house  without  just 
cause,  he  is  liable  to  the  guest  for  compensatory  damages.  The  * 
recovery  may  also  include  exemplary  damages,  if  the  ejection 
is  accompanied  by  circumstances  indicating  that  it  was 
prompted  by  malice,  fraud  or  a  spirit  of  oppression.  {Mc- 
Carthy V.  Niskem,  22  Minn.  ^0 ;  Malin  v.  McCutcheon,  33  Tex. 
Civ.  App.  387,  76  S.  W.  586;  Rev.  Codes,  sec.  6047.) 

As  to  compensatory  damages:  At  about  6  o'clock  on  the 
[4]  evening  in  question,  plaintiff,  in  company  with  her  hus- 
band and  two  lady  friends,  Mrs.  Qaasch  and  Mrs.  Hankins, 
reached  Glasgow  by  train  and  went  to  the  Shannon  Hotel  to 
spend  the  night.  Plaintiff  and  her  husband  were  assigned  to 
room  22  on  the  third  floor.  The  two  friends  were  assigned  to 
room  23,  immediately  adjoining  room  22.  Access  to  room  23 
could  be  had  only  through  room  22  by  a  connecting  doorway; 
the  two  rooms  being  apparently  constructed'  for  use  as  a  suite. 
After  having  supper,  plaintiff  with  her  two  friends  left  their 
rooms,  and  were  not  in  them  again  until  about  midnight,  when 
they  returned  and  retired  to  bed.  The  door  between  the  rooms 
was  then  closed.  Boy  Jones,  the  husband  of  plaintiff,  had  not 
up  to  this  time  been  to  the  room,  and  did  not  then  accompany 
plaintiff,  but  remained  about  the  lobby  until  half  an  hour  later, 
when  he  also  retired.  While  he  was  engaged  in  getting  un- 
dressed for  bed,  in  response  to  a  rap  on  the  door  leading  from 
the  hall,  he  opened  it  wide  enough  to  ascertain  what  was 
wanted.  He  found  the  defendant  Lila  Shannon  there,  who 
inquired,  "Who's  making  all  this  noise  in  hereT'  He  an- 
swered that  no  one  wag  making  noise  that  he  knew  of.  What 
thereafter  occurred  is  related  in  detail  by  this  witness,  the 
plaintiff,  Mrs.  Qaasch,  and  Mrs.  Hankins.  Their  several  state- 
ments tend  to  establish  these  facts :  That  with  a  show  of  anger, 
accompanied  by  threats  of  violence,  Mrs.  Shannon  forced  her 
way,  not  only  into  room  22,  but  also  into  room  23;  that  she 
charged  the  occupants  of  both  with  disturbing  herself  and 
guests  by  loud  talk  and  laughter,  and  by  stamping  on  the  floor; 
that  this  was  done  in  a  loud  and  boisterous  manner ;  that  when 
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this  was  denied  by  Mr.  Jones,  with  the  request  that  she  leave 
'  the'Toom,  she  threatened  to  throw  him  out  of  the  window;  that 
she  persisted  in  the  charge,  telling  them  that  they  must  either 
behave  or  leave  the  house,  and  that  finally,  when  Mr.  Jones 
said  to  her  that  if  they  had  to  leave  the  house  they  would  do  so, 

she  ordered  them  to  get  out  and  then  left ;  that  Mr.  Jones  then 

• 

told  the  plaintiff,  who  was  lying  in  bed,  to  get  up  and  dress, 
and  to  tell  Mrs.  Oaasch  and  Mrs.  Hankins,  which  she  did ;  that 
they  all  dressed  and  proceeded  down  to  the  lobby  on  their  way 
out;  that  Mrs.  Shannon,  who  had  preceded  them  to  the  lobby, 
demanded  payment  for  their  rooms  for  the  night,  besides  the 
price  of  supper  for  the  four  the  previous  evening,  and  also  for 
breakfast  next  morning;  that  Mr.  Jones  thereupon  paid  the 
price  of  the  supper  for  the  four,  but  declined  to  pay  more; 
that  she  prevented  them  from  reaching  the  door  leading  into 
the  street,  by  standing  in  their  way  and  threatening  to  knock 
Mr.  Jones'  head  off,  and  pushing  the  plaintiff  from  the  door; 
that  she  took  the  hand  baggage  of  all  the  party  and  held  it 
until  the  entire  bill  was  paid,  calling  in  a  policeman  to  assist 
her  in  compelling  payment;  that  upon  its  payment  by  Mr. 
Jones  they  all  left  the  hotel,  and  after  searching  for  some  other 
hotel  or  lodging-house  where  they  could  find  lodging  for  the 
rest  of  the  night,  and  not  being  able  to  find  one,  they  went  to 
the  house  of  a  friend,  where  they  spent  the  rest  of  the  night. 
The  testimony  of  these  witnesses  tends  to  show,  further,  that 
when  they  finally  secured  lodging  plaintiff  had  become  ill  from 
nervous  shock,  and  continued  in  that  condition  for  a  week 
afterward.  Before  they  finally  left  the  hotel,  Mr.  Jones  in- 
quired for  the  defendant  W.  F.  Shannon,  in  order  to  adjust 
the  controversy  with  him,  but  was  told  by  Mrs.  Shannon  that 
he  was  in  bed  and  that  she  was  the  landlady.  There  is  no  con- 
troversy that  she  had  general  charge  and  supervision  of  the 
rooms  and  guests.  Her  account  was  in  direct  conflict  with  the 
foregoing  in  every  material  particular.  She  stated  that  she 
and  her  husband,  who,  she  said,  were  asleep  in  their  room 
immediately  below  rooms  22  and  23,  were  aroused  by  a  noise 


55  Mont.]  Jones  v.  Shannon  et  aIu  231 

of  loud  talk  and  laughter  and  stamping  on  the  floor  above; 
that  she  went  up  to  ascertain  the  cause  of  it;  that  upon  going 
into  the  rooms,  to  which  she  was  admitted  after  rapping  at 
plaintiff's  door,  she  requested  the  occupants  to  refrain  from 
creating  further  disturbance,  calling  their  attention  to  the  fact 
that  there  were  other  guests  in  the  house  who  should  not  be 
disturbed.  She  denied  that  she  threatened  any  violence  to  any- 
one, either  in  the  plaintiff's  room  or  in  the  lobby.  She  stated, 
further,  that  both  while  in  plaintiff's  room  and  after  the  party 
had  reached  the  lobby  she  insisted  that  they  should  continue  to 
occupy  their  rooms  for  the  rest  of  the  night,  refraining  in  thd 
meantime  from  making  noise  as  they  had  done,  but  that  they 
refused  to  do  so.  She  admitted  that  she  exacted  payment  of 
the  amount  paid  by  Mr.  Jones  before  she  consented  that  the 
party  might  leave  the  hotel. 

This  brief  synopsis  of  the  evidence  is  sufficient  to  show  that 
it  presented  a  substantial  conflict,  the  solution  of  which  was 
primarily  the  province  of  the  jury.  As  we  have  so  often  said, 
the  conclusion  of  the  jury  in  such  a  case  must  be  accepted  as 
final  and  conclusive,  subject  to  the  rule,  however,  that  it  is 
within  the  sound  legal  discretion  of  the  trial  judge  to  grant  a 
new  trial  on  motion  of  the  losing  party,  if,  aided  by  his  recol- 
lection of  the  appearance  and  conduct  of  the  witnesses  in  giv- 
ing their  testimony  at  the  trial,  he  is  impelled  to  the  conclusion 
that  the  evidence  as  a  whole  preponderates  against  the  ver- 
dict. {OfY  V.  Haskell,  2  Mont.  225;  Western  Mm,  Supply  Co. 
V.  Melzruer,  48  Mont.  174,  136  Pac.  44 ;  Gibson  v.  Morris  State 
Bank,  49  Mont.  60,  140  Pac.  76.)  Otherwise  the  motion  should 
[5]  be  denied.  In  no  case  will  the  conclusion  of  the  trial 
judge  in  disposing  of  the  motion  be  revised  by  this  court,  ex- 
cept for  manifest  abuse  of  discretion.  The  motion  for  a  new 
trial  in  this  case  was  determined  by  a  judge  other  than  the 
[6]  one  who  presided  at  the  trial.  In  such  a  case  the  judge 
is  in  no  better  position  to  determine  the  motion  than  is  this 
court.  Our  office  in  this  case,  therefore,  is  not  to  determine 
whether  the  judge  was  guilty  of  an  abuse  of  discretion  in  deny- 
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ing  the  motion,  but  whether  the  evidence  as  it  is  presented  in 
the  printed  record  preponderates  decisively  against  the  ver- 
dict. (Oibson  V.  Morris  State  Bank,  supra,)  Having  care- 
fully examined  the  evidence,  keeping  in  mind  the  limitations 
of  the  rule  announced  in  the  case  just  cited,  we  are  of  the  opin- 
ion that  it  does  not  preponderate  against  the  conclusion  of  the 
jury  that  Mrs.  Shannon  wrongfully  ejected  plaintiff,  and  is 
therefore  liable  to  her  for  compensatory  damages. 

As  remarked  by  the  judge  in  determining  the  motion  for  a 
[7]  new  trial,  the  order  to  get  out  of  the  room,  which  also 
meant  to  leave  the  hotel,  was  addressed  by  Mrs.  Shannon  to 
the  plaintiff,  as  well  as  to  her  husband,  and  operated  as  a 
wrongful  ejection  of  her,  as  well  as  the  husband,  though  she 
dressed  and  accompanied  him  at  his  suggestion.  Mr.  Shannon 
was  not  present  and  knew  nothing  of  what  occurred  until  next 
morning.  Yet  it  cannot  be  controverted  that  Mrs.  Shannon 
sustained  toward  him  the  relation  of  servant  or  agent,  and  for 
present  purposes  it  is  immaterial  which  relation  she  sustained. 
Therefore  he  is  liable  also.  It  is  elementary  that  the  principal 
is  liable  in  damages  for  wrongs  done  by  the  agent  while  in  the 
discharge  of  the  duties  intrusted  to  him  by  the  principal,  even 
though  the  latter  is  ignorant  of  them. 

As  to  exemplary  damages:  In  this  character  of  action  the 
defendant  is  liable  to  respond  in  exemplary  damages,  when  it 
[8]  appears  that  he  has  been  guilty  of  malice,  actual  or  pre- 
sumed, in  committing  the  wrong  rendering  him  liable  for  ,com- 
pensatory  damages.  (Rev.  Codes,  sec.  6047.)  '*The  words 
'malice'  and  'maliciously*  import  a  wish  to  vex,  annoy  or 
injure  another  person,  or  an  intent  to  do  a  wrongful  act,  estab- 
lished either  by  proof  or  presumption  of  law."  (Rev.  Codes, 
sec.  8099.)  We  think  that  the  jury  were  justified  in  presum- 
ing that  the  conduct  of  Mrs.  Shannon  was  actuated  by  a  mali- 
cious motive.  If  the  plaintiff  and  her  husband  and  com- 
panions were  not  creating  a  disturbance — ^and  we  must  assume 
that  the  jury  found  that  they  were  not — she  had  no  right  to 
enter  their  rooms  as  she  did.    The  order  for  them  to  vacate 


55  Mont.]  Jones  v.  Shannon  m  al.  233 

the  rooms  and  leave  the  hotel  at  that  time  of  the  night  must 
necessarily  have  been  a  source  of  vexation  and  annoyance. 
This  conduct,  coupled  with  that  exhibited  by  Mrs.  Shannon  in 
the  lobby  in  exacting  payment  for  the  rooms  and  breakfast, 
which  under  the  circumstances  she  clearly  had  no  right  to 
exact,  is  sufficient  to  warrant  the  presumption  that  she  was 
prompted  by  a  malicious  motive,  within  the  meaning  of  the 
statute,  supra,  and  fully  justified  the  jury  in  awarding  exem- 
plary damages  as  against  her.  As  in  an  action  for  malicious 
prosecution,  if  the  evidence  discloses  the  want  of  probable 
cause,  the  jury  may  infer  malice,  so  by  parity  of  reasoning  the 
ejection  of  the  plaintiff,  appearing  to  have  been  without  reason 
or  excuse,  accompanied  by  the  perpetration  of  the  further 
wrongful  exaction  of  payment  of  an  unlawful  demand,  fur- 
nished the  basis  for  the  presumption  that  her  conduct  through- 
out was  prompted  by  malice.  {Martin  v.  Corscadden,  34  Mont. 
308,  86  Pac.  33;  Ororud  v.  Lossl,  48  Mont.  274,  136  Pac.  1069.) 
Counsel  contend  that,  since  the  evidence  discloses  that  W.  P. 
Shannon  was  not  present  and  took  no  part  in  the  trespass  upon 
plaintiff's  rights,  and  did  not  thereafter  ratify  Mrs.  Shannon's 
[9]  acts,  her  malice  was  not  imputable  to  him,  and  therefore 
the  verdict  against  him  for  exemplary  damages  cannot  stand. 
They  contend,  further,  that,  since  the  plaintiff  elected  to  sue 
the  husband  and  wife  jointly,  she  elected  to  waive  exemplary 
damages  if  she  could  not  recover  them  against  both.  We  think 
the  first  contention  should  be  sustained.  The  courts  in  some 
of  the  states  announce  the  broad  doctrine  that  a  principal  is 
liable  in  exemplary  damages  for  the  acts  of  his  agent,  however 
tortious  and  wrongful,  when  they  are  done  in  the  regular 
course  of  business,  without  regard  to  whether  they  were  previ- 
ously authorized  or  subsequently  ratified  by  the  principal. 
(Sucker  v.  Smoke,  37  S.  C.  377,  34  Am.  St.  Rep.  758,  16  S.  E. 
40;  Ooddard  v.  Grand  Trunk  Ry,,  57  Me.  202,  2  Am.  Rep.  39.) 
The  courts  in  other  states  hold  to  what  seems  to  us  the  better 
rule:  That  a  principal  may  not  be  held  accountable  for  the 
malignant  motives  of  his  agent,  unless  it  appears   that  he 
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authorized  the  act  on  account  of  which  recovery  is  sought,  or 
that  he  participated  in  the  commission  of  it  or  subsequently 
ratified  it.  {Burns  v.  Campbell,  71  Ala.  271 ;  Becker  v.  Dupree, 
75  111.  167;  Nightingale  v.  ScantneU,  18  Cal.  315;  Lightner  Min. 
Co.  V.  Lane,  161  Cal.  689,  Ann.  Gas.  1913C,  1093,  120  Pac. 
771.) 

It  is  true  that  we  held  in  the  case  of  Ororud  v.  Lossl,  48 
Mont.  274,  136  Pac.  1069,  that  the  malicious  motives  of  an  offi- 
cer of  a  corporation  while  acting  in  its  behalf  are  imputable 
to  the  corporation.  We  also  held  in  the  case  of  Buries  v.  Ore- 
gon Short  Line  By.  Co.,  49  Mont.  129,  Ann.  Cas.  1916A,  873, 
140  Pae.  513,  that  a  corporation  is  liable  in  exemplary  dam- 
ages for  the  willful  and  malicious  acts  of  one  of  its  servants. 
A  corporation,  however,  is  an  artificial  person,  and  can  only 
act  through  agents;  and  if  the  malignant  motives  of  the  agent 
are  not  imputable  to  it,  it  would  necessarily  follow  that  it  could 
not  be  held  liable  for  the  malicious  acts  of  its  agents  in  any 
case.  The  corporation  cannot,  as  a  natural  person,  participate 
in  any  maliciously  wrongful  act,  and  it  is  not  to  be  supposed 
that  the  board  of  directors — ^the  executive  body  of  the  corpo- 
ration— ^would  by  a  formal  resolution  authorize  such  an  act  or 
by  the  same  method  ratify  it.  In  the  Ororud  Case,  the  presi- 
dent of  a  corporation  had  instituted  a  baseless  criminal  prose- 
cution against  the  plaintiff  for  the  alleged  theft  of  money  of 
the  corporation.  If  the  malice  of  the  president  could  not  be 
imputed  to  the  corporation,  it  could  not  have  been  held  liable 
at  all,  and  the  only  recourse  of  the  plaintiff  would  have  been 
against  the  president.  In  that  case  the  question  of  exemplary 
damages  did  not  arise. 

In  the  case  of  Buries  v.  Oregon  Short  Line  By.  Co,,  however, 
it  was  distinctly  held  that,  where  the  act  of  the  servant  was 
prompted  by  a  willful  disregard  of  the  rights  of  the  plaintiff, 
his  motive  was  properly  imputable  to  the  company.  A  natural 
person  can  act  for  himself,  and  therefore  the  malignant  motive 
of  another  should  not  be  imputed  to  him  unless,  under  the  rule 
of  the  cases  cited  above,  he  directly  or  indirectly  authorized 
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or  subsequently  ratified  the  wrongful  act.  It  seems  to  us  that, 
'Whatever  may  be  assigned  as  the  foundation  for  it,  a  clear,  dis- 
tinction is  to  be  recognized  between  a  corporation  and  a  natural 
person,  when  we  come  to  fix  responsibility  for  the  acts  of  their 
agents. 

Now,  it  is  not  controverted  that  Mr.  Shannon  was  not  pres- 
ent when  the  plaintiff  was  ejected;  nor  is  there  any  evidence 
[10]  that  he  knew  what  Mrs.  Shannon's  intention  was  when 
she  went  up  to  the  room  of  plaintiff.  Nor,  again,  is  there  any 
evidence  that  he  ratified  her  act.  The  evidence  does  not  go 
any  further  than  to  show  that  she  was  authorized  to  supervise 
the  conduct  of  the  guests  of  the  house,  and  eject  anyone  who 
by  his  conduct  created  a  disturbance  and  thus  trespassed  upon 
the  rights  of  other  guests.  True,  Mr.  Jones  testified  that  on 
the  next  morning  he  informed  Mr.  Shannon  that  the  party  had 
been  ordered  out,  whereupon  the  latter  stated  that  Mrs.  Shan- 
non had  authority  for  that  purpose.  This  statement,  however, 
falls  short  of  showing  that  he  had  knowledge  of  the  attendant 
circumstances  without  which  there  could  be  no  such  ratifi- 
cation as  would  subject  him  to  the  imputation  of  malice. 
iWeidenaar  v.  New  York  L.  Ins.  Co.,  36  Mont.  592,  94  Pac.  1 ; 
1  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  965.)  Malice  of  the  agent 
may  not  be  imputed  to  the  principal  merely  from  the  fact  that 
'  the  agent  did  the  wrongful  act  complained  of.  {Haines  v. 
SchAdiz,  50  N.  J.  L.  481,  14  Atl.  488 ;  Eviston  v.  Cramer,  57 
Wis.  570,  15  N.  W.  760;  State  v.  Mason,  26  Or.  273,  38  Pac. 
130;  Krug  v.  Pifass,  162  N.  Y.  154,  76  Am.  St.  Rep.  317,  56 
N.  B.  526;  Davis  v.  Hearst,  160  Cal.  143,  116  Pac.  530;  Lake 
Shore  &  M.  S.  By,  Co.  v.  PrenHoe,  147  U.  S.  101,  37  L.  Ed.  97, 
13  Sup.  Ct.  Rep.  261.) 

It  does  not  follow,  however,  that  because  plaintiff  joined  the 
defendants  in  the  one  action,  she  should  be  held  to  have  waived 
her  right  to  recover  exemplary  damages  against  Mrs.  Shannon 
[11]  on  the  ground  that  Mr.  Shannon  is  not  also  liable. 
Under  the  instructions  of  the  court,  the  jury  found  and  assessed 
exemplary   damages   against  the   two   defendants   separately. 
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Since  the  eyidence  justified  the  finding  against  both  for  com- 
pensatory damages,  and  against  Mrs.  Shannon  for  exemplary 
damages,  we  do  not  think  that  the  verdict  should  be  set  aside, 
except  as  to  the  exemplary  damages  awarded  against  Mr.  Shan- 
non. Though  it  will  be  perhaps  somewhat  diflScult  to  formu- 
late a  judgment  allowing  a  recovery  against  both  for  compen- 
satory damages  and  for  exemplary  damages  against  Mrs. 
Shannon  only,  it  is  not  impracticable  to  do  so.  Under  our  lib- 
eral practice  there  seems  to  be  no  reason  why  the  prevailing 
party  may  not,  in  this  form  of  action,  have  judgment  against 
all  the  defendants  for  the  amount  awarded  jointly  against  all, 
and  against  one  for  an  additional  amount  awarded  separately 
against  him,  where  the  evidence,  as  in  this  case,  warrants  it. 
This  practice  has  been  approved  by  courts  in  other  jurisdictions. 
{Mauk  V.  Brv/ndage,  68  Ohio  St.  89,  62  L.  B.  A.  477,  67  N.  E. 
152 ;  Waggoner  v.  Wyatt,  43  Tex.  Civ.  App.  75,  94  S.  W.  1076 ; 
Nelson  v.  Halvorson,  117  Minn.  255,  Ann.  Cas.  1913D,  104,  135 
N.  W.  818.) 

It  is  contended  that  the  court  erred  in  submitting  instruction 
No.  6.  This  instruction  authorized  the  jury  to  award  exemplary 
damages  against  Mrs.  Shannon,  if  they  believed  that  she  acted 
maliciously,  and  also  against  W.  F.  Shannon,  if  they  found  that 
with  full  kfiowledge  of  the  facts  and  circumstances  he  ratified 
and  approved  her  acts.    There  is  no  merit  in  this  contention. 

It  is  insisted  that  the  court  erred  in  admitting  evidence  of 
[12]  what  occurred  in  the  lobby  after  the  plaintiff  and  her  hus- 
band started  to  leave  the  hotel.  What  transpired  there  was  a 
part  of  the  whole  occurrence,  which  began  in  plaintiff's  room 
and  ended  only  when  she  had  finally  reached  the  street.  There 
was  no  error. 

It  is  earnestly  argued  that  the  verdict  is  so  excessive  as  to  indi- 
[13]  cate  that  it  was  given  under  the  influence  of  passion  and 
prejudice.  This  case,  however,  falls  within  that  class  of  cases 
in  which  the  amount  to  be  awarded  rests  entirely  in  the  discre- 
tion of  the  jury,  and  their  conclusion  may  not  be  revised,  unless 
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the  result  of  their  deliberations  is  such  as  to  shock  the  conscience 
and  understanding.  It  is  true  that  the  amount  awarded  is 
large;  yet  we  may  not  overlook  the  fact  that  the  ejection 
of  plaintiff  was  wholly  without  justification,  that  she  was  forced 
to  leave  the  hotel  at  a  late  hour  of  the  night,  that  she  was  finally 
compelled  to  go  to  the  house  of  a  friend  because  she  could  not 
find  accommodations  at  any  other  hotel,  that  she  suffered  the 
humiliation  inseparable  from  such  an  occurrence,  and  that  she 
was  made  ill  by  the  nervous  condition  induced  by  it,  which  con- 
tinued throughout  the  night  and  the  following  week.  Consider- 
ing all  these  facts,  we  do  not  feel  justified  in  concluding  that  the 
award  was  the  result  of  passion  and  prejudice  indulged  by  the 
jury,  rather  than  of  their  calm  deliberate  judgment. 

There  is  no  standard  of  measurement  by  which  to  determine 
the  amount  of  damages  to  be  awarded,  other  than  the  intelli- 
gence of  the  jury,  made  up  of  impartial  men  governed  by  a 
sense  of  justice.  To  the  jury,  therefore,  is  committed  the  exclu- 
sive task  of  examining  the  facts  and  circumstances  of  each  case 
and  valuing  the  injury  and  awarding  compensation  in  the  shape 
of  damages.  ''The  law  that  confers  on  them  this  power,  and 
exacts  of  them  the  performance  of  the  solemn  trust,  favors  the 
presumption  that  they  are  actuated  by  pure  motives.  It  there- 
fore makes  every  allowance  for  different  dispositions,  capaci- 
ties,  views,  and  even  frailties  in  the  examination  of  heterogene- 
ous matters  of  fact,  where  no  criterion  can  be  applied ;  and  it  is 
not  until  the  result  of  the  deliberations  of  the  jury  appears  in  a 
form  calculated  to  shock  the  understanding,  and  impress  no 
dubious  conviction  of  their  prejudice  and  passion,  that  courts 
have  found  themselves  compelled  to  interpose."  (1  Graham 
&  Waterman  on  New  Trials,  p.  451.) 

We  have  examined  the  other  contentions  made  by  counsel,  but 
find  no  merit  in  them. 

As  to  Mrs.  Shannon,  the  order  is  affirmed.  As  to  W.  P.  Shan- 
non, the  cause  is  remanded,  with  directions  to  the  district  court 
to  grant  him  a  new  trial  unless^  within  twenty  days  after  the 
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remittitur  is  filed  in  that  court,  the  plaintiff  remit  the  amount 
of  exemplary  damages  awarded  against  him.  If  such  remission 
is  made,  the  order  will  stand  affirmed  as  to  him  also. 

Me.  Justice  Sanneb  and  Mb.  Justice  Holloway  concur. 


liEB,  Bebpondent,  t;.  LAITGHEBY,  Afpbu^ant. 

(No.  3,937.) 
(Submitted  September  17,  1918.    Decided  October  28,  1918.) 

[175  Pac.  873.] 

Real  Property — Qvieting  Title — Ejectment — Deeds — Recorder 
tian  —  Acknowledgment  —  BUI  of  Exceptions  —  Certificate — 
Judgments — Svrpiusage. 

Quieting  Title — Complaint — Contents. 

1.  To  state  a  good  cause  of  action  in  a  suit  to  quiet  title,  plaintiff 
must  allege  either  possession  by  himself  or  the  fact  that  the  land  in 
question  is  unoccupied. 

Deeds — ^Recordation  of  Instruments — Constructive  Notice. 

2.  In  order  that  the  record  of  an  instrument  shall  impart  construc- 
tive notice,  the  writing  must  be  one  which  the  law  authorizes  to  be 
recorded. 

[As  to  instruments  void  on  face  as  entitled  to  record,  see  note  in 
Ann.  Gas.  1912C,  «75.] 

Same — Acknowledgment  by  Whom. 

3.  To  entitle  an  instrument  to  record,  under  section  4646,  Rev. 
Codes,  it  must  be  acknowledged  by  the  party  who  is  bound  by  it  to  the 
performance  of  an  act,  acknowledgment  by  the  party  to  whom  he  is 
bound  being  of  no  avail,  and  record  of  it  in  the  latter  case  imparts 
no  constructive  notice  whatever. 

Same — Consideration — Burden  of  Proof. 

4.  A  deed  to  land  furnishes  presumptive  evidence  of  a  considera- 
tion, and  the  burden  of  showing  want  of  consideration  sufficient  to 
support  it  is  upon  him  who  seeks  to  invalidate  it  or  avoid  its  effect. 

Appeal  and  Error — Bill  of  Exceptions — Certificate — Effect. 

5.  Where  the  record  on  appeal  recites  that  a  deed  was  offered  and 
received  in  evidence,  but  the  instrument  is  absent  from  the  tran- 
script, a  recital  in  the  certificate  that  the  bill  of  exceptions  contains 
all  the  evidence  is  of  no  avail  in  face  of  the  affirmative  showing  that 
it  does  not. 


On  sufficiency  and  necessity  of  possessory  title  to  enable  one  to  bring 
action  to  quiet  title,  see  note  in  46  L.  B.  A.  (n.  a.)  502^ 
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Judgments — Correct  Bestilt — Wrong  Theory — Surplusage. 

6.  Where  the  correct  result  was  reached  in  an  action  involving  title 
to  real  property,  it  is  immaterial  that  the  court  adopted  a  wrong 
theory,  and,  the  judgment  being  sufficient,  any  unnecessary  recitals 
in  it  will  be  treated  as  surplusage. 

Appeal  from  District  Court,  Carbon  County;  Geo.  W.  Pier* 
son,  Judge. 

Action  by  Levi  T.  Lee  against  Thomas  E.  Laughery.  Judg- 
ment for  plaintiff.  From  an  order  denying  -him  a  new  trial,  de- 
fendant appeals.    Affirmed 

Messrs.  Orimstad  db  Brown,  for  Respondent,  submitted  a 
brief;  Mr.  L.  A,  Brown  argued  the  cause  orally. 

Addressing  ourselves  to  the  proposition  as  advanced  by  appel- 
lant that  the  instruments  are  a  mortgage  rather  than  a  condi- 
tional sale,  we  submit  the  following  authorities  that  the  trial 
court  in  its  conclusions  was  right  and  that  the  instrument  in 
question  was  nothing  more  than  a  conditional  sale  and,  there- 
fore, after  December  19,  1911,  Laughery  had  no  further  inter- 
est in  the  premises.  (2  Devlin  on  Real  Estate,  3d  ed.,  1112; 
Williams  v.  Owen,  10  Sim.  386,  59  Eng.  Reprint,  664;  Cowell  v. 
Craig,  79  Fed.  685 ;  Alderson  v.  White,  2  De  Qex  &  J.  97,  44 
Eng.  Reprint,  924 ;  McNamara  v.  Culver,  22  Kan.  661 ;  Hurst  v. 
Beaver,  50  Mich.  612,  16  N.  W.  165 ;  Davis  v.  Thomas,  1  Russ. 
&  M.  506,  39  Eng.  Reprint,  195;  Tapply  v.  Sheaiher,  8  Jur. 
N.  S.  1163;  Goodman  v.  Orierson,  2  Ball  &  B.  274;  Shaw  v. 
Jeffrey,  13  Moore  P.  C.  C.  432,  15  Eng.  Reprint,  162 ;  Qreen  v. 
Butler,  26  Cal.  595;  SUmey  v.  McMurrwy,  27  Mo.  113,  72  Am. 
Dec.  251 ;  Smith  v.  Hoff,  23  N.  D.  37,  Ann.  Cas.  19140, 1072, 135 
N.  W.  772;  5  Elliot  on  Contracts,  sec.  4609.) 

Under  statutes  identical  with  section  6870,  Revised  Codes, 
it  is  not  necessary  for  plaintiff  to  be  in  possession  in  order  to 
bring  an  action  to  quiet  title.  {Burleigh  v.  Heckt,  22  S.  D.  301, 
117  N.  W.  367;  17  Eng.  PI.  &  Pr.  290,  313.) 

The  evidence  discloses  the  fact  that  Longley  went  into  posses- 
sion of  this  property,  and  that  at  the  time  of  the  commencement 
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of  the  action  Laughery  was  on  the  land  by  virtue  of  a  lease  from 
Longley.  Longiey  then  being  in  possession  of  the  premises,  and 
Laughery  being  his  tenant,  it  was  incumbent  upon  Laughery, 
before  he  could  question  the  title  of  Longley,  or  any  of  those  to 
whom  Longley  had  deeded  the  premises,  to  satisfy  the  mortgage, 
if  it  was  a  mortgage.  {Fee  v.  Smugly,  6  Mont.  596,  13  Pac. 
375.) 

The  fact  that  Laughery  stood  by  and  helped  sell  the  property 
and  that  he  was  in  possession  of  the  place  by  virtue  of  a  lease 
from  Longley,  and  the  further  fact  that  he  filed  a  mechanic's  or 
materialman's  lien  against  the  property,  is  strong  proof  that 
Mr.  Laughery  at  that  time  understood  the  property  to  belong 
to  Longley  and  not  to  him.  {RobitaUle  v.  Boulet,  53  Mont.  66, 
161  Pac.  163 ;  Harrington  v.  Butte  dk  Superior  Copper  Co,,  52 
Mont.  263,  157  Pac.  181 ;  Durme  v.  Yund,  52  Mont.  24,  155  Pac. 
273;  RUey  v.  Blacker,  51  Mont.  364,  152  Pac.  758.)  Some 
courts  have  gone  so  far  as  to  hold  that  before  a  deed  can  be 
declared  to  be  an  equitable  mortgage,  there  must  exist  a  debt 
4¥hich  must  be  personal  in  its  nature,  and  enforceable  against 
the  person  independently  of  the  security.  (Forts  v.  Bobbins,  52 
Okl.  671,  153  Pac.  120.) 

When  a  purchaser  searches  the  records  until  he  finds  a  deed 
by  which  his  grantor  acquired  title,  he  is  not  bound  to  look  for 
deeds  of  an  antecedent  grantor  recorded  after  the  deed  to  his 
grantor.  The  recording  of  a  deed  is  constructive  notice  only  to 
subsequent  purchasers  under  the  same  chain  of  title.  {Morse 
V.  Curtis,  140  Mass.  112,  54  Am.  Rep.  456,  2  N.  E.  929 ;  Colder 
V.  Chapnum,  52  Pa.  St.  359,  91  Am.  Dec.  163 ;  Hill  v.  McNichol, 
76  Me.  314 ;  DoAf  v.  Clifrk,  25  Vt.  397 ;  Carbine  v.  Pringle,  90  111. 
302 ;  Corbin  v.  Svllivan,  47  Ind.  356 ;  Shackleton  v.  Allen  Chapel 
African  M.  E.  Church,  25  Mont.  421,  65  Pac.  428 ;  Chowen  v. 
Phelps,  26  Mont.  524,  69  Pac.  54;  Hughes  v.  Davis,  40  Cal.  117.) 

Messrs.  Nichols  &  Wilson  and  Messrs.  Walsh,  Nolan  &  Scal- 
lon,  for  Appellant,  submitted  a  brief;  Mr.  C.  B.  Nolan  argued 
the  cause  orally. 
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From  the  appellant's  standpoint,  the  action  which  should 
have  been  instituted  was  an  action  to  foreclose  the  mortgage. 
From  the  standpoint  of  the  respondent,  insisting  that  the  deed 
was  absolute  under  the  conditions  existing,  the  action  should 
have  been  ejectment.  The  motion  for  a  nonsuit  should  have 
been  granted,  as  Laughery  being  in  possession,  the  action  to 
quiet  title  cannot  be  maintained.  {Wolverton  v.  Nichols,  5 
Mont.  89,  2  Pac.  308;  Shlower  v.  Abbott,  19  Mont.  228,  47  Pac. 
901;  O'Hanlon  v.  Ruby  Gvlch  Mining  Co.,  48  Mont.  65,  135 
Pac.  913.) 

A  bona  fide  purchaser  is  one  who,  at  the  time  of  his  purchase, 
advances  a  new  consideration,  surrenders  some  security  or  does 
some  other  act  which  leaves  him  in  a  worse  position  should  his 
purchase  be  set  aside,  and  purchases  in  the  honest  belief  that 
his  vendor  had  a  right  to  sell  without  notice,  actual  or  construc- 
tive, of  any  adverse  rights,  claims,  interests  or  equities  of  others 
in  and  to  the  property  sold.  (Foster  v.  Winstanley,  39  Mont. 
314,  102  Pac.  574.) 

The  plea  of  estoppel,  which  for  the  first  time  is  set  forth  in 
the  reply,  is  so  defectively  set  forth  that  facts  are  not  stated  to 
make  it  available  as  a  basis  on  which  to  found  title.  Estoppel 
must  be  pleaded.  (Stafford  v.  Horvbuckle,  3  Mont.  485;  Cap- 
ital Lwriber  Co,  v.  Bartli,  33  Mont.  94,  81  Pac.  994;  City  of 
Butte  V.  Mikosotuitz,  39  Mont.  350,  102  Pac.  593;  O'Meara  v. 
McDermott,  40  Mont.  38,  104  Pac.  1049 ;  Conrow  v.  Huffine,  48 
Mont.  437,  138  Pac.  1094;  Smith  v.  Barnes,  51  Mont.  202,  Ann. 
Cas.  1917D,  330, 149  Pac.  963.) 

MB.  JUSTICE  HOLLOWAY  delivered  the  opinion  of  the 
court. 

In  March,  1910,  W.  A.  Longley  agreed  to  convey  to  Thomas 
E.  Laughery  nineteen  lots  in  Laurel,  and,  in  consideration 
thereof,  Laughery  agreed  to  convey  to  Longley  the  Miller  ranch 
*  in  Carbon  county.  Longley  made  his  conveyance,  but  Laughery, 
being  unable  at  the  time  to  comply  with  his  part  of  the  contract, 
conveyed  to  Longley  another  ranch  known  as  the  ''Laughery" 

65  Mont.— >16 
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ranch.  The  conveyance  was  by  deed  absolute  in  form.  At  the 
same  time  an  agreement  in  writing  was  entered  into  between 
these  parties,  which  recited  in  effect  that  the  Laughery  ranch 
had  been  transferred  as  security  for  the  performance  by  Laugh- 
ery of  his  obligation  under  the  original  agreement,  and  further 
provided  that  if  Laughery  should  acquire  title  in  fee  simple  to 
the  Miller  ranch  and  tender  a  deed  therefor  or  the  cash  equi- 
valent, on  or  before  December  19,  1911,  then  the  tender  should 
be  accepted  and  Longley  should  thereupon  deed  back  the  Laugh- 
ery ranch.  This  agreement  was  signed  by  both  parties,  was 
acknowledged  by  Laughery  only,  and  was  filed  for  record  and 
recorded  on  February  20,  1912.  In  the  meantime  Laughery 
leased  the  Laughery  ranch  from  Longley,  and  Longley  on  Janu- 
ary 29,  1912,  sold  the  same  ranch  to  the  Yellowstone  Land 
&  Grain  Company.  On  March  9,  1912,  the  Yellowstone  Land 
&  Grain  Company  conveyed  the  Laughery  ranch,  by  warranty 
deed,  to  plaintiff,  Lee.  Laug'hery  thereafter  asserted  title  to 
the  land,  and  this  action  was  instituted. 

The  complaint  contains  two  so-called  causes  of  action — one  to 
quiet  title,  the  other  in  ejectment.  The  answer  contains  certain 
admissions  and  denials  not  now  material,  and  an  affirmative  de- 
fense in  which  is  recited  the  transactions  between  Longley  and 
Laughery,  followed  by  allegations  to  the  effect  that  the  deed  and 
contract  constituted  a  mortgage,  that  no  proceedings  for  its 
foreclosure  had  been  instituted,  and  that  the  Laughery  ranch 
was  at  all  times  of  much  greater  value  than  the  Miller  ranch. 
There  was  reply  to  the  new  matter,  and  upon  a  trial  to  the  court 
without  a  jury  the  issues  were  determined  in  favor  of  plaintiff. 
From  an  order  denying  him  a  new  trial,  defendant  appealed. 

The  findings  made  by  the  lower  court  refer  to  the  deed  and 
contract,  to  the  conveyance  to  the  Yellowstone  Land  &  Grain 
Company,  and  to  the  deed  to  plaintiff.  There  is  a  finding  that 
plaintiff  obtained  title  without  notiee  of  any  claim  by  defend- 
ant except  such  as  might  have  been  conveyed  by  defendant's 
possession ;  that  defendant  had  secured  a  lease  of  the  Laughery 
ranch  from  Longley ;  and  that  he  had  not  performed  or  offered 
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to  perform  the  condition  imposed  upon  him  by  the  contract. 
The  court  concluded : 

(1)  That  the  contract  between  Longley  and  Laughery  was  an 
agreement  on  the  part  of  Longley  to  reconvey  on  condition  to  be 
performed  by  Laughery  within  a  specified  time,  and  that,  by 
reason  of  Laughery 's  failure  to  perform  or  offer  to  perform,  he 
could  not  assert  any  claim  tb  or  interest  in  the  Laughery  ranch. 

(2)  That  defendant  had  held  possession  by  virtue  of  a  lease. 

(3)  That  the  leasehold  interest  had  terminated;  and 

(4)  That  plaintiff  is  owner  of  the  Laughery  ranch,  and  his 
title  thereto  should  be  quieted. 

The  judgment  establishes  title  and  right  of  possession  in 
plaintiff  and  awards  him  possession  and  his  costs.  It  then  pro- 
ceeds to  declare  that  the  claim  of  defendant  is  invalid,  and  he  is 
enjoined  from  further  asserting  it. 

1.  The  complaint  does  not  state  a  cause  of  action  to  quiet  title. 
[1]  It  is  nowhere  alleged  that  plaintiff  is  in  possession  or  that 
the  land  is  unoccupied.  If  the  Laughery  ranch  was  held 
adversely  to  plaintiff,  then  ejectment  furnished  a  plain,  speedy 
and  adequate  remedy.  Either  possession  by  plaintiff  or  the  fact 
that  the  land  is  unoccupied  is  an  essential  ingredient  of  the 
action  to  quiet  title  (Montana  Ore  Pur.  Co.  v.  Boston  dt  Montana 
Co.,  27  Mont.  288,  70  Pac.  1114;  O'Hamlcn  v.  Ruby  ChOcK  Min. 
Co.,  48  Mont.  65, 135  Pac.  913) ;  and  it  is  necessary  that  the  one 
fact  or  the  other  be  made  to  appear  by  appropriate  allegation 
(32  Qyc.  1352).  In  the  so-called  second  cause  of  action,  it  is 
alleged  that  defendant  is  in  possession,  and  this  of  itself  is  suffi- 
cient to  defeat  plaintiff's  right  to  relief  in  equity. 

2.  There  are  in  the  complaint  sufficient  allegations  to  state  a 
cause  of  action  in  ejectment,  and  it  is  not  contended,  and  could 
not  be,  that  plaintiff  did  not  make  out  a  prima  facie  case  upon 
that  theory.  When  Laughery  conveyed  the  land  to  Longley  by 
deed  absolute  in  form,  he  placed  it  within  the  power  of  Longley 
to  convey  a  fee-simple  title  to  anyone  who  paid  value  without 
notice  of  Laughery 's  outstanding  claim,  and  upon  the  pleadings 
and  undisputed  evidence  the  court  had  before  it,  at  the  close  of 
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plaintiff's  case,  a  perfect  chain  of  title  from  Laughery  to  Lee, 
and  therefore  plaintiff  acquired  an  absolute  title,  even  though 
the  land  was  encumbered  by  mortgage,  unless  he  had  notice  of 
the  mortgage. 

3.  The  burden  was  upon  the  defendant  to  overcome  this  prima 
facie  case,  and  this  he  sought  to  do,  first,  by  an  attempt  to  show 
that  Lee  purchased  with  actual  knowledge  of  the  outstanding 
equity ;  but  upon  the  conflicting  testimony  the  trial  court  deter- 
mined the  issue  in  plaintiff's  favor,  and  the  evidence  fully  sus- 
tains the  finding. 

4.  In  the  second  place,  defendant  relied  upon  the  recordation 
of  the  Longley-Laughery  contract  as  imparting  constructive 
notice.  By  the  terms  of  that  agreement  Longley  was  the  party 
to  be  charged.  He  agreed  that  if  a  tender  was  made  of  a  suffi- 
cient deed  to  the  Miller  ranch,  or  its  cash  equivalent,  he  would 
accept  the  tender  and  reconvey  the  Laughery  ranch.  It  is 
[2]  elementary  that,  in  order  that  the  recordation  of  an  instru- 
ment shall  impart  constructive  notice,  the  instrument  itself  must 
be  one  which  the  law  authorizes  to  be  recorded.  Section  4646, 
[3]  Revised  Codes^  provides  that,  before  an  instrument  can  be 
recorded,  its  execution  must  be  acknowledged  by  the  person  exe- 
cuting it.  (The  exceptions  to  the  rule  are  not  involved  here.) 
According  to  defendant's  own  theory,  he  conveyed  the  Laughery 
ranch  to  Longley  by  deed  absolute,  received  back  Longley 's  con- 
tract to  reconvey,  and  that  the  two  instruments  constituted  a 
mortgage.  Laughery 's  signature  to  the  contract  added  nothing 
to  it,  and  his  acknowledgment  of  its  execution  was  equally  with- 
out force  or  effect.  We  have  presented  a  case  analogous  to 
that  of  a  deed  acknowledged  by  the  grantee  alone.  Since 
Longley  was  the  party  bound  by  the  contract,  he  was  the  **  party 
executing  it,"  within  the  meaning  of  section  4646  above;  and, 
since  he  did  not  acknowledge  its  execution,  it  was  not  entitled  to 
be  recorded,  and  its  recordation  imparted  no  constructive  notice 
whatever.  {Baum  v.  Northern  Pac.  By.  Co.,  ante,  p.  219,  175 
Pac.  872:) 
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The  record  lends  much  crupport  to  the  court's  conclusion  that 
the  Longley-Laughery  contract  was  merely  an  agreement  on  the 
part  of  Longley  to  reconvey  upon  condition  to  be  performed  by 
Laughery  within  a  given  time;  but  defendant's  position  is  not 
improved,  if  we  accept  his  theory  that  the  deed  and  contract 
constituted  a  mortgage,  since  plaintiff  had  no  notice,  actual  or 
constructive,  of  the  existence  of  such  mortgage. 

5.  It  was  not  necessary  for  plaintiff  to  prove,  in  the  first  in- 
stance,  that  he  paid  an  adequate  consideration  for  the  Laughery 
[4]  ranch.  The  deed  from  his  grantor  furnished  presumptive 
evidence  of  a  consideration  (sees.  5010  and  7962  [39],  Rev. 
Codes) ,  and  the  burden  of  showing  want  of  consideration  suffi- 
cient to  support  it  was  upon  the  defendant  who  sought  to  invali- 
date it,  or  to  avoid  the  effect  it  otherwise  would  have  (sec.  5011, 
Eev.  Codes) .  It  does  not  appear  from  plaintiff's  testimony  that 
he  did  not  pay  an  adequate  consideration,  and  defendant  offered 
no  evidence  on  the  subject. 

6.  It  is  suggested  by  appellant  that  there  is  not  any  evidence 
[6]  that  Lee 's  deed  was  ever  recorded.  The  record  recites  that 
his  deed  was  offered  and  received  in  evidence,  but  it  is  not  con- 
tained in  the  transcript.  If  it  were  before  us,  it  would  doubtless 
disclose  whether  it  had  been  recorded.  The  burden  of  preparing 
the  bill  of  exceptions  was  upon  defendant  in  the  lower  court,  and 
the  burden  of  showing  error  is  upon  him  in  this  court.  The  re- 
cital in  the  certificate  that  the  bill  of  exceptions  contains  all  the 
evidence  cannot  avail  in  the  face  of  an  affirmative  showing  that 
it  does  not. 

7.  It  cannot  be  said  that  this  cause  was  tried  as  a  suit  in 
[6]  equity.  •  The  record  is  equally  consistent  with  the  theory 
that  plaintiff  relied  upon  his  complaint  in  ejectment  and  defend- 
ant upon  his  equitable  defense ;  and  even  though  it  be  conceded 
that  the  trial  court  erred  in  its  theory  in  deciding  the  case — and 
this  is  not  entirely  clear — ^the  record  discloses  that  the  same 
result  must  have  been  reached  if  a  correct  theory  had  been 
adopted.  In  other  words,  upon  the  record  made,  the  plaintiff 
was  entitled  to  a  judgment  that  he  is  the  owner  of  the  Laughery 
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I 
ranch,  entitled  to  its  possession  and  to  his  costs;  and,  since  the 

judgment  is  sufiScient,   any  additional  recitals  in  it  should 

-be  treated  as  surplusage. 

The  order  is  affirmed. 

Afflrmjsd. 

Mb.  Ohibf  Justiqb  Brantlt  concurs. 


WILCOX,  Appellant,  t;.  SCHISSLEB  bt  al.,  Respondents. 

(No.  3,936.) 
(Submitted  September  17,  1918.    Decided  KoTember  4, 1918.) 

[175  Pac.  889.] 

Hontracis — Mortg<Hf^ — Fraud — Defenses — Evidence — Equity — 
Jury  Trial — Special  Findings — General  Verdict. 

Equity — Jury  Trial — Special  Findings— General  Verdict. 

1.  Where  a  jury  is  called  in  an  equity  case  to  assist  in  the  deter- 
mination of  controverted  questions  of  fact,  the  trial  judge  should  not 
submit  a  general  verdict  to  tbem,  but  require  them  to  make  special 
findings  in  response  to  interrogatories  propounded. 

Fraud — Contracts — When  Belief  not  to  be  Granted. 

2.  Neither  law  nor  equity  will  grant  relief  to  one  who  enters  into 
a  written  contract  without  reading  it,  if  the  other  party  to  it  is  not 
guilty  of  deceit  or  false  representations  as  to  its  contents  by  means 
of  which  the  plaintiff  is  put  off  his  guard. 

[As  to  carelessness  as  a  bar  to  relief  from  fraud,  see  note  in  32 
Am.  St.  Bep.  384.] 

Same — Defenses. 

3.  A  person  cannot  procure  a  contract  in  his  favor  by  fraud,  and 
then  bar  a  defense  to  it  on  tlie  ground  that,  had  not  the  other  party 
been  so  ignorant  and  negligent,  he  could  not  have  succeeded  in  de- 
ceiving him. 

Same — ^Mortgage  Foreclosure — Defenses. 

4.  In  a  suit  to  foreclose  a  mortgage,  evidence  held  to  support  a  find- 
ing that  it  and  the  promissory  note  which  it  secured  were  procured 
by  the  fraud  of  plaintiff's  brother  and  uncle  of  defendant,  with  plain- 
tiff's knowledge. 

Same — Transaction  With  Deceased  Person — Evidence — Admissibility. 

5.  In  a  suit  to  foreclose  a  mortgage  alleged  to  have  been  procured 
by  the  fraud  of  plaintiff's  associate,  since  deceased,  defendant  could 

On  failure  to  read  contract  as  affecting  right  to  relief  therefrom  on 
the  ground  of  fraud  of  other  party,  see  notes  in  6  L.  B.  A.  (n.  s.)  463; 
L.  R.  A.  191 7F,  637. 
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not  be  rendered  incompetent  to  teetify  as  to  transactions  with  the 
associate  by  the  unsupported  assertion  that  he  was  plaintifiTs  agent 
and  that  therefore,  under  subdivision  4  of  section  1,  Chapter  41, 
Laws  of  1913,  evidence  of  declarations  made  b^  or  eommumcationf 
had  with  euch  agent  was  inadmissible. 

Appeal  from  Distrid  Court,  TeUowstOTue  County;  A.  C.  Spen- 
cer, Judge. 

Action  by  Mary  A.  Wilcox  against  Helen  Schissler  and 
another  to  foreclose  mortgage.  From  a  judgment  for  defend- 
ants and  denial  of  a  new  trial,  plaintiff  appeals.    Affirmed. 

Messrs.  Qoddard  A  Clark  and  Mr.  E.  E.  Collins,  for  Appel- 
lant, submitted  a  brief;  Mr.  0.  F.  Ooddard  argued  the  cause 
orally. 

The  evidence  shows  that  the  plaintiff  took  no  part  whatever 
in  any  false  or  fraudulent  representations  made  by  Eugene 
F.  Qateley,  and  no  hint  is  suggested  that  the  plaintiff  had  any 
knowledge  that  any  false  representations  were  being  made. 
Personally,  she  was  innocent,  and  declared  to  be  so  by  the  de- 
fendants themselves.  The  burden  of  proving  fraud  is  always 
upon  the  one  alleging  it.  {Rohinson  v.  Glass,  94  Ind.  211,  221 ; 
Thatcher  v.  EdscM,  2  Cal.  Unrep.  331,  4  Pac.  202 ;  Lowe  v.  Hig- 
ginhotham  (Kan.),  13  Pac.  790;  Lindsay  v.  Kroeger,  37  Mont. 
231,  95  Pac.  839 ;  Harrington  v.  Butte  dk  B.  Min.  Co.,  27  Mont. 
1,  69  Pac.  102.) 

The  court  erred  in  overruling  plaintiff's  objection  to  ques- 
tions propounded  by  defendants'  counsel  to  the  witness  Helen 
Schissler,  whereby  she  was  permitted  to  testify  to  conversations 
had  between  Gateley,  who  was  then  deceased,  and  who  was  at  the 
time  of  the  making  of  the  alleged  misrepresentations  acting  as  * 
general  agent  for  the  plaintiff,  which  conversations  were  had 
without  the  presence  of  the  plaintiff  and  of  which  she  had  no 
knowledge.  (Laws  1913,  Chap.  41.)  The  statute  applies  to 
communications  and  transactions  concerning  written  documents, 
as  well  as  to  verbal  transactions  with  or  statements  by  the  de- 
ceased.    (Maitoon  v.  Young,  45  N.  T.  696 ;  Hedges  v.  Williams, 
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26  Tex.  Civ.  551,  64  S.  W.  76 ;  Shdden  v.  Mickigcm  etc.  Fire  Ins, 
Co.,  124  Mich.  303,  82  N.  W.  1068.) 

Where  a  party  claiming  to  have  been  deceived  to  his  prejudice 
by  false  representations  has  investigated  for  himself  or  the 
means  were  at  hand  to  ascertain  the  truth  or  falsity  of  any 
representations  made  to  him,  his  reliance  thereon  afford  no 
ground  for  relief.  Mere  verbal  representations  of  what  a  writ- 
ten contract  contains,  when  the  written  contract  is  in  the  hands 
of  the  party  to  be  bound,  do  not  affect  the  liability  of  such  par- 
ties if  they  sign  the  written  contract.  {Bedell  v.  Herring,  77 
Cal.  572,  11  Am.  St.  Rep.  307,  20  Pac.  129 ;  Orinrod  v.  Anglo- 
American  Bond  Co.,  34  Mont.  169,  85  Pac.  891,  at  894;  McCor- 
mick  V.  Huhhell,  4  Mont.  87,  5  Pac.  314;  Pierce  v.  Ten  Eyck,  9 
Mont.  349,  23  Pac.  423,  424 ;  Ort  v.  Fowler,  31  Kan.  478,  47  Am. 
Rep.  501,  2  Pac.  580;  Thatcher  v.  Edsall,  2  Cal.  Unrep.  331,  4 
Pac.  202 ;  Slmighter's  Admr.  v.  Gerson,  80  U.  S.  379,  20  L.  Ed. 
627 ;  Osborne  v.  Missouri  Fwc.  Ry.  Co.,  71  Neb.  180,  98  N.  W. 
685;  Cagney  v.  Ct^son,  77  Ind.  494;  Famsxvorih  v.  Duffner,  142 
TJ.  S.  43,  35  L.  Ed.  931,  12  Sup.  Ct.  Rep.  164;  Long  v.  Warren, 
68  N.  Y.  426.) 

Mr.  E.  E,  Enterline  and  Messrs.  Johnston  dk  Colemofn,  for 
Respondents,  submitted  a  brief ;  Mr.  Enterline  argued  the  cause 
orally. 

Because  of  the  fact  that  a  trick  or  artifice  was  resorted  to  by 
Gateley  for  the  purpose  of  preventing  respondents  from  read- 
ing the  note  and  mortgage  or  having  the  contents  explained  to 
them  by  the  notary;  and  because  confidential  relations  existed 
.  between  Qateley  and  the  respondents  which  excused  respondents 
from  reading  the  note  and  mortgage  and  which  permitted 
them  to  rely  upon  the  statements  made  by  Gateley  concerning 
their  contents, — the  rule  contended  for  by  appellant,  does 
not  apply.  (See  Wells  v.  Adams,  88  Mo.  App.  215;  Dashiel  v. 
Earshman,  113  Iowa,  283,  85  N.  W.  85 ;  Casienholz  v.  Helhr,  82 
Wis.  30,  51  N.  W.  432;  Stevens  v.  ReUly  (Okl.),  156  Pac.  157; 
Smith  &  Co.  V.  EimbU,  31  S.  D.  18,  Ann.  Cas.  1916A,  497,  139 
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N.  W.  348;  Graham  v.  Thompson,  55  Ark.  296,  299,  29  Am.  St. 
Rep.  40, 18  S.  W.  58 ;  Loiter  v.  Knospe,  144  Wis.  426,  129  N.  W. 
614;20Cyc.  34.) 

The  evid-ence  showing  the  relationship  between  the  parties  is 
undisputed  and  the  trust  and  confidence  reposed  in  Oateley  as 
testified  to  by  respondents  are  not  controverted.  Under  the 
facts  and  circumstances  as  disclosed  by  the  record  in  this  case 
and  from  the  principles  announced  in  the  foregoing  authorities 
the  respondents  cannot  be  legally  held  liable  upon  the  note  and 
mortgage  in  question. 

MR.  CHIEF  JUSTICE  BRANTLY  delivered  the  opinion  of 
the  court. 

This  action  was  brought  to  obtain  foreclosure  of  a  mortgage 
upon  lands  situate  in  Yellowstone  county,  alleged  to  have  been 
executed  by  defendants  to  plaintiff  on  September  21,  1908,  to 
secure  the  payment  of  a  promissory  note  for  $1,296.  The  note 
is  of  even  date  with  the  mortgage,  and  by  its  terms  is  made  pay- 
able two  years  thereafter,  with  interest  at  the  rate  of  ten  per 
cent  per  annum,  payable  annually.  The  plaintiff  also  seeks 
recovery  of  taxes  on  the  lands,  which  she  alleges  she  paid  for 
the  years  1909-1914,  inclusive,  with  interest  on  each  payment 
from  the  date  thereof,  and  to  have  the  several  payments,  with 
the  interest  thereon,  declared  a  charge  upon  the  lands,  to  be  paid 
out  of  the  proceeds  derived  from  their  sale.  In  their  separate 
answers  the  defendants,  after  denying  the  material  allegations 
of  the  complaint,  allege  two  defenses:  (1)  That  they  were  in- 
duced to  execute  the  note  and  mortgage  set  forth  in  the  com- 
plaint by  false  and  fraudulent  representations,  made  to  them  by 
one  Eugene  T.  Gateley,  which  they  believed,  and  upon  which 
they  relied,  that  the  instruments  which  they  were  signing  were 
merely  a  guaranty  that  they  would  at  a  subsequent  date  execute 
to  him  a  lease  upon  the  lands  described  in  the  mortgage,  and  that 
plaintiff  acted  in  concert  and  connivance  with  Gateley  in  order 
to  secure  the  execution  of  the  note  and  mortgage  to  herself. 
(2)  That  the  note  and  mortgage  were  wholly  without  considera- 


250  Wilcox  v.  Schissleb  bt  al.  [Oct.  T.  18 

tion,  in  tliat  neither  of  the  defendants,  at  the  time  of  their  execu- 
tion or  at  any  other  time,  received  from  the  plaintiff  the  sum  of 
$1,296,  or  any  part  thereof,  or  any  other  consideration  whatever. 
Plaintiff  by  reply  joined  issue  on  these  affirmative  defenses. 
The  trial  court  submitted  the  issues  thus  framed  to  a  jury  which 
returned  a  general  verdict  in  favor  of  the  defendants.  Plain- 
tiff has  appealed  from  the  judgment  entered  thereon,  and  from 
an  order  denying  her  motion  for  a  new  trial. 

Before  taking  up  the  contentions  made  by  counsel  for  plaintiff, 
[1]  we  remark  that  this  case  is  one  of  strictly  equitable  cogniz- 
ance. It  was  therefore  exclusively  the  province  of  the  trial 
judge  to  find  the  facts  and  declare  the  rights  of  the  parties.  It 
was  proper  for  him,  if  he  deemed  it  desirable  to  do  so,  to  call  a 
jury  to  his  assistance,  in  an  advisory  capacity,  upon  controverted 
questions  of  fact,  the  solution  of  which  depended  upon  the  credi- 
bility of  the  witnesses.  Having  called  the  jury,  however,  he 
should  have  required  them  to  make  special  findings  of  fact  in 
response  to  interrogatories  propounded  to  them,  but  should  not 
have  submitted  a  general  verdict.  (Bordeaux  v.  Bordeaux,  43 
Mont.  102,  115  Pac.  25 ;  Lenahcm  v.  Casey,  46  Mont.  367,  128 
Pac.  601;  Moss  v.  Ooodhart,  47  Mont.  257,  131  Pac.  1071.) 
From  the  fact  that  we  find  nothing  in  the  briefs  of  counsel  on 
either  side  touching  the  character  of  the  case,  we  may  presume 
that  they  regarded  it  as  one  at  law.  For  the  purposes  of  these 
appeals,  therefore,  we  shall  accept  their  theory  of  it,  and  deter- 
mine the  merits  of  the  appeals  accordingly. 

The  principal  assignment  argued  by  counsel  is  that  the  evi- 
dence is  insufficient  to  justify  the  verdict.  The  plaintiff  being 
sworn  in  her  own  behalf,  testified  that  in  1906  she  was  living  in 
Chicago ;  that  she  and  Eugene  T.  Gateley,  her  brother,  had  come 
out  to  Montana  in  September  of  that  year  to  make  homestead 
entries  upon  the  public  lands ;  that  the  defendant  Helen  Schis- 
sler,  her  niece,  then  Helen  Saunders,  desiring  to  acquire  lands 
in  the  same  way,  plaintiff  loaned  her  money  for  her  railroad 
fare  to  Montana  and  to  pay  her  filing  fees  in  the  land  office ;  that 
plaintiff  also  advanced  her  enough  money  to  make  the  improve- 
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ments  necessary  to  enable  her  to  acquire  patent  and  to  bear  her 
living  expenses  during  her  residence  on  the  land;  that  the 
moneys  advanced  to  her,  except  that  for  railroad  fare,  were  paid 
by  plaintiflP  through  Gateley ;  that  on  September  21,  1908,  when 
she  was  ready  to  commute  her  homestead,  she  came  to  Billings, 
where  plaintiflf  then  was;  that  plaintiff  paid  to  the  receiver  of 
the  land  office  $486,  the  amount  due  the  government ;  that  plain- 
tiff, with  the  two  defendants  and  Gateley,  then  went  to  the  office 
of  B.  B.  Noyes,  an  attorney,  where  the  defendants  executed  the 
note  and  mortgage  and  delivered  them  to  her,  the  principal  of 
the  note  representing  all  the  various  sums  advanced  to  Helen 
Schissler;  and  that  plaintiff  then  filed  the  mortgage  for  record 
with  the  county  clerk. 

There  were  introduced  and  read  to  the  jury  the  depositions 
of  Eleanor  W.  Gateley,  another  niece  of  plaintiff,  and  Mr.  Noyes, 
the  attorney,  for  the  purpose  of  corroboration ;  but  neither  dis- 
closed anything  of  evidentiary  value,  Mr.  Noyes  not  having  any 
recollection  as  to  who  was  present  or  what  transpired  when  the 
instruments  were  executed. 

Helen  Schissler  gave  the  following  narrative  of  the  facts  relat- 
ing to  the  execution  of  the  note  and  mortgage :  **  Early  in  Decem- 
ber, 1906,  she  came  to  Billings,  Yellowstone  county,  for  the  pur- 
pose of  making  a  homestead  entry  of  the  lands  described  in  the 
mortgage.  This  was  in  pursuance  of  an  agreement  between  her 
and  her  uncle,  Gateley,  that  he  was  to  pay  the  entry  fees,  bear 
the  expense  of  the  improvements  necessary  to  enable  her  to  secure 
patent,  and,  when  the  time  came  to  make  final  payment  to  the 
government^  to  furnish  the  money  for  the  purpose.  In  return 
for  these  advancements  by  him,  he  was  to  have  the  use  of  the 
lands  until  patent  should  issue,  and  then  a  lease  of  them  for 
three  years ;  he  to  pay  the  taxes  during  the  term.  She  took  up 
her  residence  on  the  lands  in  May,  1907.  Gateley  made  the 
promised  advancements.  On  September  21,  1908,  having  made 
the  required  proof,  she  was  permitted  to  make  commuted  entry 
upon  payment  of  $486  in  cash.  In  the  meantime  she  had 
married  her  codefendant.    In  order  to  make  the  payment,  she 
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came  with  her  husband  to  Billings,  where  Gateley  and  the  plain- 
tiff then  were.  Late  in  the  afternoon  Oateley  met  her  and  her 
husband  at  a  hotel  where  they  were  stopping,  and  represented 
to  them  that,  though  he  had  every  confidence  in  her,  since  she 
was  married  it  would  be  necessary  that  they  should  give  him 
a  written  guaranty  that  the  lease  would  be  executed  upon  the 
issuance  of  the  patent  as  she  had  agreed.  He  explained  to  them 
that  the  guaranty  had  already  been  drafted  by  an  attorney 
(Mr.  Noyes)  for  their  signatures,  but  that  it  would  not  appear  of 
record.  He  thereupon  requested  the  two  to  accompany  him  to 
the  o£Sce  of  Mr.  Noyes.  When  they  reached  the  office,  Mr.  Noyes 
presented  to  them  for  their  signatures  two  papers,  which  they 
subsequently  ascertained  were  the  note  and  mortgage.  He 
inquired  of  them  if  they  were  acquainted  with  the  contents  of 
the  papers.  Gateley  thereupon  interposed,  and,  answering  for 
them,  said :  "Yes,  yes ;  I  have  explained  it  all  to  them.  We  must 
hurry  and  get  to  the  land  office  before  it  closes."  Mrs.  Schis- 
sler  also  told  the  attorney  that  her  uncle  had  explained  the 
papers  to  them.  Thereupon,  without  reading  them,  they  signed 
the  note  and  mortgage  and  acknowledged  the  latter,  relying 
upon  Gateley 's  statement  as  to  the  purpose  to  be  served  by  them. 
He  then  told  them  to  go  to  the  land  office,  where  they  would 
meet  the  plaintiff,  to  whom  he  had  given  the  money  to  make  final 
payment,  telling  Mrs.  Schissler  at  the  same  time  that  he  deemed 
it  unsafe  for  her  to  carry  it  with  her.  As  they  were  leaving 
him,  she  inquired  of  him  what  was  the  purpose  of  the  small  piece 
of  paper  (the  note)  which  he  had  required  her  and  her  husband 
to  sign.  lie  replied  that  it  was  **  merely  a  form,  merely  for- 
feiture for  the  land  and  improvements  if  I  did  not  live  up  to 
my  agreement  with  him."  At  the  land  office  they  met  plain- 
tiff, who  paid  the  receiver  the  money  arid  took  the  receipt. 
Mrs.  Schissler  allowed  plaintiff  to  take  the  receipt,  because  she 
supposed  plaintiff  would  desire  to  show  Gateley  that  she  had 
made  proper  disposition  of  the  money  he  had  intrusted  to  her. 
The  final  certificate  of  entry  was  issued  to  Mrs.  Schissler  on 
November  30  thereafter.    On  December  8  she  executed  a  formal 
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lease  to  Gateley,  in  accordance  with  her  agreement,  for  a  term 
of  three  years  for  a  consideration  of  $1  and  other  **good  and 
sufficient  considerations  to  him  [her]  in  hand  paid  and  to  be 
paid."  Under  this  lease  he  held  possession  until  his  death,  on 
January  18,  1914.  Mrs.  Schissler,  presuming  that  Gateley  was 
paying  the  taxes  according  to  the  terms  of  his  agreement  with 
her,  did  not  make  any  inquiry  about  them  until  after  his  death. 
Upon  her  offer  to  pay  them  for  the  year  1914,  she  was  informed 
by  the  county  treasurer  that  they  had  been  paid  by  the  plain- 
tiff. She  had  no  knowledge  of  the  existence  of  the  note  and 
mortgage  until  about  two  months  after  the  death  of  Gateley, 
when  she  learned  of  them  by  common  report  through  a  friend. 
No  demand  was  ever  made  upon  her  by  Gateley,  nor  by  the 
plaintiff,  for  payment  of  the  note  or  the  annual  interest  until 
January  7,  1915,  when  demand  for  payment  was  made  by  plain- 
tiff through  one  of  her  present  counsel.  Never  at  any  time, 
either  when  Mrs.  Schissler  made  her  homestead  entry  or  at  any 
time  thereafter,  did  she  borrow  or  receive  money  from  plaintiff 
in  any  amount  or  for  any  purpose,  or  have  any  money  transac- 
tions with  her,  other  than  the  payment  of  $486  for  the  final 
entry;  nor  did  she  ever  promise  Gateley,  or  the  plaintiff,  that 
she  would  execute  a  note  and  mortgage  to  either  of  them  for 
any  purpose.  She  testified,  further,  that  she  was  induced  to 
sign  the  papers  without  reading  them  by  her  belief  in  and  reli- 
ance upon  the  truth  of  Gateley 's  statements  as  to  their  purpose, 
that  if  she  had  known  that  the  papers  were  a  note  and  mortgage 
she  would  not  have  signed  them,  and  that  she  left  them  with  the 
attorney  and  never  saw  them  again  until  they  were  shown  to  her 
during  the  trial. 

The  testimony  of  Mr.  Schissler  agreed  in  all  substantial  par- 
ticulars with  that  of  Mrs.  Schissler  with  reference  to  the  con- 
versation had  with  Gateley  at  the  hotel,  the  subsequent  execu- 
tion of  the  note  and  mortgage,  the  statements  made  by  Gateley 
at  that  time  and  as  they  left  the  attorney's  office,  and  the  pay- 
ment of  the  money  at  the  land  office  by  the  plaintiff.  He  had 
never  had  any  dealings  with  the  plaintiff. 
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Starting  ont  with  the  proposition  that  the  burden  of  proving 
[2]  fraud  is  upon  him  who  alleges  it,  counsel  assert  that  there 
18  not  a  syllable  of  evidence  tending  to  connect  the  plaintiff  with 
any  false  representations  made  to  the  defendants  by  Oateley,  or 
that  she  had  any  knowledge  of  them.  This  argument  impliedly 
assumes  that  Gateley  was  guilty  of  a  fraud  upon  the  defend- 
ants. This  assumption  is  clearly  correct.  It  is  the  general  rule 
that  a  party  will  not  be  relieved,  either  by  a  court  of  equity  or 
a  court  of  law,  from  the  consequences  of  his  own  inattention 
and  carelessness.  If  it  appears  that  he  who  claims  to  have  been 
deceived  to  his  prejudice  has  investigated  for  himself,  or  that 
the  means  were  in  his  hands  to  ascertain  the  truth  or  falsity  of 
any  representations  made  to  him,  he  may  not  be  granted  relief 
on  the  ground  that  he  has  been  misled  to  his  prejudice.  {Orind- 
rod  V.  Anglo-American  Bond  Co.,  34  Mont.  169,  85  Pac.  891.) 
The  rule  applies  to  one  who  executes  an  instrument*  without 
reading  it,  when  he  has  it  in  his  hands  and  negligently  fails  to 
ascertain  the  contents  of  it;  the  other  party  not  being  guilty 
of  any  deceit  or  false  representation  as  to  its  contents,  by  means 
of  which  he  is  put  off  his  guard. 

In  ordinary  business  transactions  parties  are  expected  and 
required  to  use  reasonable  care  and  prudence,  and  not  rely  upon 
those  with  whom  they  deal  to  care  for  and  protect  their  inter- 
ests. (Orindrod  v.  Anglo-American  Bond  Co.,  supra.)  But,  as 
said  by  Justice  Cassoday,  in  Warder  etc.  Co.  v.  Whitish,  77  Wis. 
[3]  430,  46  N.  W.  540:  "Certeinly  no  one  will  contend  that  a 
person  can  procure  the  signature  of  a  party  to  a  contract  by 
false  representations,  and  then  enforce  the  contract  on  the 
ground  that,  had  the  party  so  deceived  been  more  vigilant,  he 
would  have  discovered  the  fraud  in  time  to  have  withheld  his 
signature  from  the  contract.  In  other  words,  a  person  cannot 
procure  a  contract  in  his  favor  by  fraud,  and  then  bar  a  defense 
to  it  on  the  ground  that,  had  not  the  other  party  been  so  igno- 
rant or  negligent,  he  could  not  have  succeeded  in  deceiving 
him.*'  The  rule  thus  stated  has  the  sanction  of  the  court  gen- 
erally.    (Cowo  Orchard  Land  Co.  v.  MorkJuum,  54  Mont.  438, 
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171  Pac.  274;  Da^hiel  v.  Harshmm,  113  Iowa,  283,  85  N.  W.  85 ; 
Latter  v.  Knospe,  144  Wis.  426,  129  N.  W.  614;  Cummings  v. 
Boss,  90  Cal.  68,  27  Pac.  62 ;  Cole  Bros.  v.  Williams,  12  Neb.  440, 
11  N.  W.  875 ;  Krenz  v.  Lee,  104  Minn.  455, 116  N.  W.  832 ;  West- 
ern Mfg.  Co.  V.  Cotton  &  Long,  126  Ky.  749, 12  L.  R.  A.  (N.  S.)v 
427,  104  S.  W.  758;  Smith  v.  Kinible,  31  S.  D.  18,  Ann.  Cas. 
1916A,  497,  139  N.  W.  348 ;  Alhawy  Savings  Inst.  v.  Burdick,  87 
N.  Y.  40;  Stevens  Y.  Reilly  (Okl.),  156  Pac.  157;  Graham  v. 
Thompson,  55  Ark.  296,  29  Am.  St.  Rep.  40, 18  S.  W.  58.) 

Accepting  the  testimony  of  the  defendants  as  true — as  did  the 
jury — ^there  can  be  no  doubt,  under  the  rule  announced  in  the 
[4]  cases  cited  above,  that  Oateley  was  guilty  of  a  palpable 
fraud.  He  was  the  Uncle  of  Mrs.  Schissler.  He  had  been 
advancing  her  money  to  enable  her  to  secure  title  to  her  home- 
stead, stipulating  for  the  use  of  it  before  and  after  final  entry 
to  reimburse  himself  for  his  expenditures  for  her.  Under  the 
circumstances  it  was  but  natural  that  she  had  the  utmost  con- 
fidence in  him  and  felt  entirely  secure  in  reposing  trust  in  him. 
It  was  natural  that  she  was  ready  to  furnish  him  any  guaranty 
demanded  by  him  to  show  that  she  was  ready  to  discharge  her 
obligation  to  him;  and  when  he  requested  herself  and  her  hus- 
band to  execute  the  contract  for  the  lease,  after  explaining  the 
purpose  of  it  at  the  hotel,  it  would  have  been  strange  indeed 
that,  when  they  were  asked  by  Noyes  if  they  knew  the  contents 
of  the  papers  they  were  about  to  execute,  and  he  interposed  by 
saying  that  he  had  explained  all  to  them,  they  should  have 
stopped  to  read  them  or*question  the  truth  of  his  statement. 

That  the  plaintiff  was  cognizant  of  the  fraud  is,  we  think,  a 
legitimate  inference  from  all  the  evidence.  She  was  waiting  at 
the  land  oflSce  to  pay  the  receiver  the  money  which  had  been 
intrusted  to  her  by  Oateley  after  the  defendants  had  paid  their 
visit  to  Noyes'  office.  She  later  received  the  note  and  mortgage. 
Add  to  this  that  Mrs.  Schissler  had  not  at  any  time  obtained 
any  money  for  any  purpose  from  plaintiff,  that  plaintiff  did  not 
demand  payment  of  the  note  or  the  annual  interest  for  nearly 
five  years  after  it  fell  due,  and  then  only  after  the  death  of  Gate- 
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ley,  and  the  conclusion  seems  unavoidable  that  she  had  full 
knowledge  of  Oateley's  fraud.  Besides,  she  testified  that  she 
was  present  at  Mr.  Noyes'  office  when  the  papers  were  signed. 
There  is  a  direct  conflict  between  her  statement  and  that  of 
defendants  on  this  point;  but  presuming,  as  we  may,  that  the 
jury  found  that  she  was  present  and  heard  the  representations 
made  by  Gateley,  the  tloubt  that  we  might  otherwise  entertain 
as  to  her  knowledge  of  his  fraud  vanishes.  Aside  from  these 
considerations,  since  she  never  advanced  any  money  to  Mrs. 
'  Schissler,  the  latter  received  no  consideration  for  the  note  and 
mortgage.  The  verdict  is  justified  by  the  evidence,  either  on  the 
ground  of  fraud,  or  upon  the  ground  that  the  note  and  mort- 
gage were  wholly  without  consideration.' 

Of  the  several  other  assignments,  only  one  is  of  sufficient  merit 
to  deserve  special  notice.  During  her  examination,  Mrs.  Schis^ 
sler  was  permitted,  over  objection  by  plaintiff's  counsel,  to  relate 
[6]  the  conversation  Gateley  had  with  her  and  her  husband 
before  they  went  to  Mr.  Noyes'  office.  The  ground  of  the  objec- 
tion was  that,  since  it  appeared  from  the  testimony  of  plaintiff 
that  Oateley,  then  dead,  had  been  the  agent  of  plaintiff  in  her 
dealings  with  Mrs.  Schissler,  the  latter  was  incompetent  under 
the  statute  to  testify  to  any  conversation  or  transaction  had  with 
him.  Section  7891,  Revised  Codes,  as  amended  by  Laws  of 
1913,  Chapter  41,  section  1,  declares:  "The  following  persons 
cannot  be  witnesses :  •  •  •  4.  Parties  or  assignors  of  par- 
ties to  an  action  or  proceeding,  or  persons  in  whose  behalf  an 
action  or  proceeding  is  prosecuted  against  any  person  or  corpo- 
ration, as  to  the  facts  of  direct  transaction  or  oral  communica-  - 
tion  between  the  proposed  witness  and  the  deceased  agent,  of 
such  person  or  corporation,  and  between  such  proposed  witness 
and  any  deceased  officer  of  such  corporation."  The  purpose  of 
the  legislature  in  enacting  this  provision  was  to  declare  a  party 
dealing  with  an  agent  incompetent  to  testify  as  to  any  transac- 
tion or  conversation  had  with  the  agent,  in  any  action  or  pro- 
ceeding against  the  principal,  the  effect  of  which  would  be  to 
render  the  principal  liable  by  reason  of  the  particular  act  or 


55  Mont.]  Wilcox  v.  Schissleb  bt  ku  257 
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declaration  of  his  agent.  In  other  words,  principals  are  given 
the  same  protection  as  is  accorded  to  estates  of  deceased  persons 
under  subdivision  3  of  the  same  Act,  except  that  under  subdivi- 
sion 3  the  executor  or  administrator  waives  his  right  to  object 
if  he  introduces  evidence  of  the  transaction  or  communication, 
or  it  appears  to  the  court  that  without  the  testimony  of  the  wit- 
ness injustice  will  be  done,  whereas  subdivision  4  does  not  pro- 
vide for  any  exception.  As  subdivision  3  applies  only  to  parties 
to  transactions  and  proceedings  against  an  executor  or  adminis- 
trator eo  nomine  in  his  official  capacity  only,  subdivision  4  must 
necessarily  apply  to  parties  who  seek  to  charge  a  principal  by 
means  of  transactions  or  declarations  of  one  who  is  known  and 
admitted  to  be  an  agent  of  the  principal.  It  certainly  cannot 
be  conceived  that  the  legislature  intended  to  declare  that  a  party 
to  an  action  may  render  the  adverse  party  incompetent  to  tesr 
tify,  by  his  mere  unsupported  assertion  that  the  person  with 
reference  to  whose  transaction  or  declaration  the  adverse  party 
is  questioned  was  his  agent.  All  persons  who  come  within  the 
definition  laid  down  in  section  7890  of  the  Revised  Codes  are 
competent  witnesses.  Section  7891,  as  amended,  declares  the 
exceptions.  This  may  not  be  extended  by  construction  to  include 
persons  not  falling  within  its  express  terms.  From  this  point 
of  view,  Mrs.  Schissler  did  not  come  within  any  of  the  excep- 
tions and  therefore  was  competent  to  testify.  There  is  no  merit 
in  the  contention. 

The  judgment  and  order  are  affirmed. 

^Afflrmed. 

Mb.  Justkjb  Holloway  concurs. 

05  Mont— 17 
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CRUSE  BT  AJj.,  Appellants,  v.  FISCHL,  COuntt  Trbasubeb, 

Respondent. 

(No.  3,&39.) 
(Sabmitted  September  18,  1918.    Decided  Kovember  4,  1918.) 

[175.  Pac.  878.] 

Taxation — State  amd  County  Bonds — Constitutional  Law — Stat" 
utes — Exemptions — Burden  of  Proof — "Property" — Pvilio 
PoUcy. 

Taxation — ^Ezemptions— OonBtitntion — Self -executing  Provisions. 

1.  The  provision  of  section  2,  Article  XII,  of  the  state  Constitution, 
declaring  that  the  property  of  the  United  States,  the  state,  counties, 
cities,  towns,  school  districts,  municipal  corporations  and  public 
librariee  shall  be  exempt,  is  self-executing,  and  denies  the  legisla^ 
ture  authority  to  tax  any  property  of  that  class. 

Constitution — Nature  of  Instrument — ^Authority  of  Legislature. 

Z.  Since  the  state  Constitution  is  not  a  grant  of  authority  but  a 
limitation  upon  the  powers  of  government,  the  legislature  exercises 
inherent,  not  delegated,  authority. 

TaxAtion — ^Exemptions — Power  of  Legislature. 

3.  Under  section  2,  Article  XII,  of  the  state  Constitution,  the  legis- 
lature may  extend  (and  has  extended)  exemption  from  taxation  to 
property  of  a  giuui-public  character,  i.  e.,  property  used  exclusively 
for  agricultural  and  horticultural  societies,  educational  purposes, 
places  of  actual  religious  worship,  hospitals  and  places  of  burial  not 
used  or  held  for  private  or  corporate  profit,  and  institutions  of  purely 
public  charity,  but  cannot  extend  it  to  any  other. 

Same— Property  Liable  to  Taxation. 

4.  Since  section  2499,  Bevised  Codes,  exempts  all  property  from 
taxation  which,  under  section  2,  Article  XII,  of  the  Constitution, 
may  properly  be  exempted,  all  other  property  within  the  state  not 
thus  exempted  is  liable  to  taxation. 

Same — Exemptions — Rule. 

5.  Taxation  is  the  rule  and  exemption  from  it  the  exception. 

[As  to  liability  of  state  or  municipal  bonds  to  taxation  by  the 
state,  see  note  in  Ann.  Cas.  1914B,  1163.] 

Same — Exemptions — State  and  County  Bonds — ^Burden  of  Proof. 

0.  In  an  action  to  recover  taxes  on  state  and  county  bonds  paid 
under  protest  as  improperly  assessed,  the  plaintiff  had  the  burden  of 
showing  that  the  state  cannot  tax  its  public  securities  when  held  in 
private  ownership  within  the  state,  or  that  such  bonds  are  not  "prop- 
erty"  within  the  meaning  of  that  term  as  employed  in  Article  XTT 
of  the  Constitution  and  the  revenue  laws  of  the  state,  or  that  the 
bonds  are  exempt  from  taxation. 

Same — Power  of  State. 

7.  Unless  restrained  by  the  Constitution  of  the  United  States,  the 
state  has  the  power  to  tax  all  subjects  over  whicK  its  sovereignty 
extends. 


On  the  question  of  liability  of  municipal  bonds  to  taxation,  see  note  in 
12  L.  B.  A.  (IL  s.)  1159. 
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Same — ^Public  Securities — Power  of  State  to  Tax. 

8.  The  authority  to  tax  its  public  securities  is  inherent  in  the  state, 
And  so  long  as  the  method  of  enforcing  the  tax  does  not  impair  the 
obligation  of  the  contract  between  the  state  and  its  bondholders 
and  thus  runs  counter  to  the  United  States  Constitution,  it  may  exer- 
cise its  authority  in  that  respect. 

Same — ^Public  Securities — Taxability. 

9.  State  and  county  bonds  held  in  private  ownership  within  the 
statd  are  "property/'  within  the  meaning  of  that  term  as  employed 
in  the  Constitution  and  revenue  laws  of  the  state,  and,  not  being 
declared  exempt,  are  taxable  as  such. 

Constitution — Statutes — Construction — Bule. 

10.  Whenever  the  language  of  a  statute,  or  of  «  provision  of.  th* 
Constitution,  is  plain,  simple,  direct  and  unambiguous,  it  does  not 
require  construction — it  construes  itself. 

Taxation — Exemptions — ^Presumptions. 

11.  The  taxing  power  of  the  state  is  never  presumed  to  be  relin- 
quished; but  the  intention  to  relinquish  must  be  expressed  in  clear 
and  unambiguous  terms. 

Same — Exemptions — ^When  to  be  Denied. 

12.  Every  claim  for  exemption -from  taxation  should  be  denied  un- 
less the  exemption  is  granted  so  clearly  as  to  leave  no  room  for  any 
fair  doubt. 

Same — ^State  and  County  Bonds — Subject  to  Taxation. 

13.  State  or  county  bonds  are  the  evidences  of  debts  due  to  th* 
holder  thereof,  and  when  held  in  private  ownership  are  no  longer  the 
property  of  the  state  or  county,  and  hence  are  not  exempt  from 
taxation. 

Same — Implied  Exemption. 

14.  The  doctrine  that  notwithstanding  the  plain  letter  of  the  law 
to  the  contrary  there  is  a  presumption,  based  on  public  policy,  in 
favor  of  the  exemption  of  public  securities  from  taxation,  does  not 
prevail  in  Montana. 

Public  Policy — ^How  Determined. 

15.  The  public  policy  of  this  state  is  determined  by  the  enactments 
of  the  legislature,  and,  in  their  absence,  by  the  decisions  of  the 
courts. 

Taxation — Purpose  of  Legislation. 

16.  The  purpose  of  tax  legislation  is  to  raise  the  necessary  revenue 
for  the  support  of  government  and  the  consequent  security  of  the 
people  in  the  possession  of  their  property. 

Same — Exemptions — Burden  of  Proof. 

17.  An  exemption  from  taxation  is  a  release  from  the  obligation  ta 
support  the  government  which  affords  protection  to  the  taxpayer, 
and  he  who  seeks  immunity  has  the  burden  of  showing  that  the  prop- 
erty claimed  to  be  exempt  belongs  to  a  class  which  is  specifically 
exempt. 

Appeal  from  District  Court,  Lewis  and  Clark  County;  S.  M. 
Clements,  Judge. 

Action  by  Richard  Onise  and'  others,  administrators  with  the 
will  annexed  of  the  estate  of  Thomas  Cruse,  deceased,  against 
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E.  Fischl,  Treasurer  of  Lewis  and  Clark  County.    Judgment  £ar 
defendant  and  jdaintifb  appeaL    Affirmed. 

Messrs.  Walsh,  Nolan  d  ScaUan,  for  Appellants,  submittel  m, 
brief;  Mr.  C.  B.  Nolan  argued  the  cause  orally. 

At  first  blush,  under  section  2,  Article  XII,  of  the  CoDstitn- 
tion,  section  2498,  Revised  Codes,  and  section  2499  as  amended 
by  Chapter  97  of  the  Laws  of  1911,  it  would  seem  that  the  securi- 
ties in  question  are  not  expressly  within  the  exemption  sped- 
fied.  However,  having  in  mind  the  evils  which  might  result 
from  the  taxation  of  state  securities,  a  reasonaUe  construction 
of  the  Constitution  would  authorize  their  inclusion.  The  taxa- 
tion of  state  bonds,  necessarily,  affects  their  marketability. 
Indeed,  the  fact  is  that  if  these  securities  are  taxed,  the  credit 
of  the  state  will  suffer  impairment,  as,  with  the  interest  rates 
which  are  provided  for  in  the  case  of  state  bonds,  it  wiU  be 
rather  a  difficult  matter  to  dispose  of  them  at  par,  or  else  a  rate 
of  interest  will  have  to  be  provided  for,  which  will  permit  the 
purchaser  to  make  some  profit  on  the  money  invested,  at  the 
same  time  pa3ring  the  tax  which  will  attach.  In  either  case,  the 
state's  credit  will  be  injuriously  affected.  It  will  be  a  ease 
where  the  securities  will  have  to  sell  below  par  or  else  it  will  be 
a  case  where  a  suspiciously  high  rate  of  interest  will  have  to  be 
provided  for.  (37  Cyc.  883.)  In  12  Am.  &  Eng.  Ency.  of  Law, 
373,  we  find  the  following:  ''In  Georgia  and  Louisiana  it  is  con- 
sidered that,  even  in  the  absence  of  any  express  exemption,  state 
and  municipal  bonds  are  not  rendered  taxable  by  general  words 
in  reference  to  taxation,  such  as  that  'all  property  shall  be 
taxed. '  '*  And  the  cases  referred  to  in  the  note  sustain  the  doc- 
trine of  the  text. 

The  issuance  of  municipal  securities  is  an  essential  of  sov- 
ereignty. The  doctrine  is  familiar  that  to  tax  is  to  destroy,  and 
in  the  case  of  those  securities,  it  would  be  beyond  the  power  of 
the  federal  government  to  collect  a  tax  on  them.  {McCuUock  v. 
Maryland,  4  Wheat  (XT.  S.)  316, 4  L.  Ed.  579.). 
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We  grant  that  it  is  within  the  pow^r  of  the  state  to  provide 
for  the  taxation  of  its  instrumentalities.  Our  contention  is, 
however,  that  the  general  language  which  we  encounter  in  the 
Constitution  or  in  the  laws  of  the  states  does  not,  necessarily, 
do  this,  and  public  policy  forbids  that  it  should  be  done.  We 
realize  that  public  policy  is  what  the  people  declare  in  their 
fundamental  law  or  by  legislative  enactment.  But,  unless  there 
is  a  plain  evident  purpose  that  these  agencies,  without  which 
the  Government  oould  not  be  carried  on,  should  be  taxed,  there 
is  every  reason  why  they  should  not  be  taxed.  (See  12  Am. 
&  Eng.  Ency.  of  Law,  p.  367.) 

We  cite  as  supporting  our  contention  that  notwithstanding  the 
language  of  the  Constitution  and  statutes,  to  which  reference 
has  been  made,  public  policy  requires  that  public  securities 
should  be  exempt  from  taxation,  and  that  in  most  of  the  juris- 
dictions where  by  legislative  enactment  they  are  not  expressly 
declared  exempt,  the  courts  have  held  them  so:  Penick  v. 
Fosier,  129  Ga.  217,  12  Ann.  Cas.  346,  12  L.  R.  A.  (n.  s.)  1159, 
58  3.  E.  773,  where  cases  bearing  on  the  question  under  con- 
sideration are  collected. 

Mr,  J.  B.  Poindexter,  Attorney  General,  and  Mr.  J.  H,  Alvord, 
Assistant  Attorney  General,  submitted  a  brief,  in  behalf  of 
Respondent;  Mr.  Frank  W.  Woody,  Assistant  Attorney  General, 
argued  the  cause  orally. 

MR.  JUSnOE  HOLIiOWAT  delivered  the  opinion  of  the 
court. 

On  the  first  Monday  of  March,  1915,  the  estate  of  Thomas 

* 

Cruse,  deceased,  owned  Montana  state  bonds,  and  bonds  of  Fer- 
gus county.  Valley  county,  Yellowstone  county  and  Carbon 
county,  all  of  the  aggregate  value  of  $207,500.  These  bonds 
were  assessed  at  their  par  value,  the  tax  thereon  was  paid  under 
protest,  and  this  action  was  instituted  to  recover  the  amount 
paid.    The  plaintiffs  appealed  from  an  adverse  judgment,  and 
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submit  for  detennination  the  question:  Are  state  and  county 
bonds  held  in  private  ownership  subject  to  taxation? 

In  theory,  the  burden  of  taxation  ought  to  be  borne  by  every- 
one in  proportion  to  the  value  of  his  property.  In  practice  it 
is  not  always  so.  Prior  to  the  adoption  of  our  state  Constitu- 
tion, there  were  few  restraints  upon  the  legislature  with  respect 
to  its  power  to  declare  what  property  should  and  what  should 
not  be  taxed,  with  the  result  that  from  time  to  time  certain 
classes  of  privately  owned  property  were  declared  exempt.  At 
the  time  the  constitutional  convention  assembled  the  list  of 
exempt  property  was  a  formidable  one.  It  will  be  found  in  sec- 
tion 1668,  Fifth  Division,  Compiled  Statutes  of  1887.  The 
abuse  of  power  was  manifest  and  the  inequality  in  taxation 
plainly  apparent.  To  obviate  the  difficulties  confronting  the 
new  state,  to  provide  the  necessary  revenue  for  public  purposes, 
and  to  insure  equal  and  exact  justice  in  the  matter  of  taxation 
so  far  as  it  was  then  deemed  possible,  the  people  withdrew  from 
the  lawmakers  some  of  the  legislative  powers  theretofore  exer- 
cised, and  in  no  uncertain  terms  prescribed  limitations  upon  the 
authority  to  relieve  property  from  its  just  proportion  of  the 
burdens  of  government. 

The  subject  ** Revenue  and  Taxation"  is  covered  by  Article 
[1]  XII,  of  the  Constitution.  By  section  2  of  that  Article  two 
classes  of  property,  and  only  two,  were  deemed  proper  subjects 
of  relief  from  taxation.  The  first  comprises  public  property — 
that  is,  the  property  of  the  United  States,  the  state,  counties, 
cities,  towns,  school  districts,  municipal  corporations  and  public 
libraries — and  with  respect  to  this  property  the  Constitution 
declares  that  it  shall  be  exempt.  The  second  class  comprises 
property  of  a  gwoisi-public  character — ^that  is,  property  used 
exclusively  for  agricultural  and  horticultural  societies,  educa- 
tional purposes,  places  of  actual  religious  worship,  hospitals  and 
places  of  burial  not  used  or  held  for  private  or  corporate  profit, 
and  institutions  of  purely  public  charity.  The  legislature  is 
permitted,  but  not  required,  to  relieve  any  or  all  of  the  property 
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of  this  class  from  taxation,  and  it  has  aU  been  declared  to  be 
exempt.     (Sec.  2499,  Rev.  Codes.) 

There  cannot  be  a  difference  of  opinion  concerning  the  mean- 
ing of  the  language  employed  in  section  2  above.  The  authority 
to  tax  any  property  of  the  firsrt  class  is  denied  the  lawmakers 
absolutely.  The  provision  is  mandatory  in  character,  is  self- 
executing  and  the  legislation  thereafter  enacted  declaring  proi>- 
erty  of  that  class  exempt  added  nothing  to  its  force  or 
effectiveness. 

When  we  recall  that  our  Constitution  is  not  a  grant  of  author- 
[2,  3]  ity,  but  a  limitation  upon  the  powers  of  government — 
that  our  legislature  exercises  inherent  and  not  delegated  author- 
ity— the  reference  to  the  second  class  becomes  equally  explicit. 
While  the  language  is  permissive  in  form,  it  is  prohibitory  in 
effect.  The  legislature  may  extend  the  exemption  to  the  prop- 
erty  (enumerated,  but  it  cannot  go  further  or  include  any  other. 
This  is  the  construction  uniformly  placed  upon  such  provisions, 
and  is  commanded  by  the  rule  of  interpretation  contained  in  the 
Constitution  itself.     (Sec.  29,  Art.  III.) 

Section  2  thus  expresses  the  entire  will  of  th)e  people  with 
[4]  respect  to  the  property  absolutely  exempt  and  the  extent  of 
legislative  power  to  create  exemptions.  Section  2499,  Revised 
Codes,  is  therefore  to  be  construed  strictly ;  that  is  to  say,  noth- 
ing  is  to  be  implied,  for  the  legislation  is  as  broad  in  its  terms  as 
the  limitation  permits,  and  in  its  enactment  the  lawmakers 
exhausted  their  power  to  relieve  property  from  taxation.  All 
oth-er  property  within  the  state  is  liable  to  taxation.  (Sec.  2498, 
Rev.  Codes.) 

As  early  as  1877  this  court  declared  that  taxation  is  the  rule 
[6]  and  exemption  the  exception  {Hope  Min.  Co,  v.  Kennon,  3 
Mont.  35),  and  the  principle  is  given  added  emiphasis  by  the 
provisions  of  the  Constitution  and  statutes  above  {Northern 
Pac.  Ry.  Co.  v.  Mjelde,  48  Mont.  287,  137  Pac.  386). 

In  order  to  escape  the  tax  which  has  been  levied  upon  these 
[6]  bonds,  appellants  must  assume  the  burden  of  showing 
(1)  that  the  state  cannot  tax  its  public  securities  when  held  in 
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private  ownership  within  the  state,  or  (2)  that  such  bonds  are 
not  property  within  thfe  meaning  of  that  term  as  employed  in 
Article  XII  of  the  Constitution  and  the  revenue  laws  of  the 
state,  or  (3)  that  these  bonds  belong  to  one  or  the  other  of  the 
two  classes  of  property  exempt  from  taxation. 

(1)  No  court  has  ever  ventured  to  assert  that  the  state  cannot 
tax  such  public  securities.  The  power  of  taxation  rests  in  neces- 
sity, is  inherent  in,  and  is  one  of  the  highest  attributes  of 
[7]  sovereignty,  vital  to  the  very  existence  of  government,  and 
unless  restrained  by  the  Constitution  of  the  United  States,  the 
authority  of  the  state  to  subject  to  taxation  all  subjects  over 
which  the  sovereignty  extends  cannot  be  questioned.  (Railroad 
Co.  V.  Permsylmma,  15  Wall.  300,  21  L.  Ed.  179.)  In  McCuk 
loch  V.  Maryland,  4  Wheat.  316,  4  L.  Ed.  579,  thfe  supreme  court 
of  the  United  States,  speaking  through  Chief  Justice  Marshall 
said:  "If  we  measure  the  power  of  taxation  residing  in  a  state 

by  the  extent  of  sovei*eignty  which  the  people  of  a  single  state 

* 

possess,  and  can  confer  on  its  government,  we  have  an  intel- 
ligible standard,  applicable  to  every  case  to  which  the  power 
may  be  applied.  We  have  a  principle  which  leaves  the  power 
of  taxing  the  people  and  property  of  a  state  unimpaired;  which 
leaves  to  a  state  the  command  of  all  its  resources." 

In  MwrroAf  v.'  CJuirUston,  96  U.  S.  432,  24  L.  Ed.  760,  it  is 
said:  ''Is,  then,  property,  which  consists  in  the  promise  of  a 
state,  or  of  a  municipality  of  a  static,  beyond  the  reach  of  taxa- 
tion? We  dto  not  affirm  that  it  is.  A  state  may  undoubtedly 
tax  any  of  its  creditors  within  its  jurisdiction  for  the  debt  due 
to  him,  and  regulate  the  amount  of  the  tax  by  the  rate  of  inter- 
est the  debt  Wears,  if  its  promise  be  left  unchanged.  A  tax  thus 
laid  impairs  no  obligation  assumed.  It  leaves  the  contract 
untouched." 

There  is  n^t  any  provision  in  the  Constitution  of  the  United 
States  which  inhibits  a  state  from  taxing  its  public  securities 
[8]  held  in  private  ownership  within  the  state,  so  long  as  the 
statutory  method  of  enforcing  the  tax  does  not  impair  the  obli- 
gation of  the  contract  between  the  state  and  its  bondhk>lders. 
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Our  conclusion  is  that  the  authority  to  tax  these  bonds  is  inher- 
ent in  the  state. 

(2)  Has  the  state  assumed  to  exercise  its  taxing  authority 
with  respect  to  public  securities  t  The  answer  must  be  that  it 
[9]  has,  if  these  bonds  are  property  within  the  meaning  of  that 
term  as  it  is  employed  in  the  Constitution  and  laws. 

Are  the  bonds  property?  At  the  time  our  Constitution  was 
written  it  had  been  judicially  determined  in  two  states  of  the 
Union  that  the  term  *' property,"  employed  in  their  Coni^titu- 
tions  and  tax  laws,  did  not  comprehend  municipal  bonds  or  like 
public  securities  held  in  private  ownership,  and  that  such  securi- 
ties were  not  subject  to  taxation.  In  other  states  the  contrary 
conclusion  had  been  reached,  and  state  bonds  had  been  held  to 
be  liable  to  taxation;  while  in  still  other  states  public  securities 
had  been  declared  to  be  exempt  from  .taxation  by  express  con- 
stitutional or  legislative  mandate.  With  this  history  available 
to  the  members  of  our  constitutional  convention,  and  doubtless 
in  their  contemplation,  they  nevertheless  included  in  section  17, 
Article  XII,  this  significant  provision:  "The  word  'property,' 
as  used  in  this  Article,  is  hereby  declared  to  include  moneys, 
credits,  bonds,  stocks,  franchises  and  all  matters  and  things 
(real,  personal  and  mixed)  capable  of  private  ownership.'*  We 
imagine  that  it  would  defy  the  ingenuity  of  the  most  profound 
lexicographer  to  formulate  a  more  comprehensive  definition, 
and,  as  if  to  make  assurance  doubly  sure,  the  legislature  adopted 
the  same  definition.     (Sec.  2501,  Rev.  Codes.) 

We  are  not  confronted,  as  were  the  courts  of  Louisiana  and 
Georgia,  by  a  contemporaneous  construction  of  the  language  of 
our  Constitution  contrary  to  the  fair  import  of  the  language 
itself.  The  definition  of  ** property"  in  section  17  above  seems 
to  leave  no  room  for  the  application  of  the  canons  of  construc- 
tion. It  is  a  rule  which  has  been  in  force  in  this  jurisdiction 
[10]  for  more  than  thirty-five  years,  that,  whenever  the  lan- 
guage of  a  statute  is  plain,  simple,  direct  and  unambiguous,  it 
does  not  require  construction,  but  it  construes  itself.  In  other 
words,  it  is  immaterial  what  may  have  been  the  legislative 
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thought,  if  no  ambiguity  exists  in  what  the  lawmakers  said,  and 
the  language  of  the  statute  plainly  expresses  an  intent,  the  letter 
of  the  law  will  not  be  disregarded  under  the  pretext  of  pursuing 
its  spirit.  (King  v.  Natumal  M.  &  E.  Co.,  4  Mont.  1, 1  Pac.  727 ; 
Osterholm  v.  Boston  &  Mont,  Co.,  40  Mont.  508,  107  Pac.  499.) 
The  same  rule  is  applied  in  the  interpretation  of  a  provision  of 
the  Constitution.  {Dunn  v.  Ghreat  Falls,  13  Mont.  58,  31  Pac. 
1017.)  The  bald  declaration  of  our  Constitution  that  the  term 
** property*'  includes  bonds  should  suffice;  but  the  co-ordination 
of  the  word  "bonds"  with  moneys,  credits  and  stooks  indicates 
a  determination  to  subject  to  taxation  every  species  of  bonds 
held  in  private  ownership  within  this  state  possessing  any  mone- 
tary value. 

It  may  be  true — and  doubtless  is  true — ^that  by  imposing  a  tax 
upon  its  public  securities  this  state  places  itself  at  a  disadvan- 
tage when  it  goes  upon  the  money  market  to  sell  its  bonds  in 
competition  with  other  states  whose  public  securities  are  exempt; 
but,  so  long  as  the  power  to  tax  resides  in  the  state,  no  one  can 
deny  its  right  to  exercise  the  power.  These  bonds  would  doubt- 
less sell  to  better  advantage  if  freed  from  the  burden  of  taxa- 
tion; but  the  same  thing  is  equally  true  of  the  public  lands 
owned  by  the  state,  and  no  one  would  suggest  that  these  lands, 
when  sold  to  private  parties,  are  not  ** property"  within  the 
meaning  of  that  term  as  used  in  the  Constitution  and  statutes. 
(Courtney  v.  Missoula  County,  21  Mont.  591,  55  Pac.  359.) 

In  Qeorgia  it  is  held  that  such  general  expressions  as  "taxable 
property"  or  "all  property"  do  not  include  state,  county  or 
municipal  bonds.  (Augusta  v.  Dunbar,  50  Ga.  387;  Miller  v. 
Wilson,  60  Ga.  505;  Macm  v.  Jones,  67  Ga.  489;  Penick  v. 
Foster,  129  Ga.  217,  12  Ann.  Cas.  346,  12  L.  B.  A.  (n.  s.)  1159, 
58  S.  E.  773.)  The  same  conclusion  was  reached  by  a  divided 
court  in  Louisiana.  (Da  Ponte  v.  Board  of  Assessors,  35  La. 
Ann.  651.)  The  soundness  of  this  conclusion  was  thereafter 
questioned,  but  the  decision  was  followed  upon  the  ground  that 
it  had  become  a  rule  of  property.  (State  ex  rel.  Improvement 
Co,  V.  Board  of  Assessors,  111  La.  Ann.  982,  36  South.  91,  opin- 
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ion  on  rehearing.)  By  the  overwhelming  weight  of  authority, 
public  securities  fall  within  the  meaning  of  the  term  **  prop- 
erty," and,  when  privately  owned,  are  subject  to  taxation  unless 
specifically  exempt.  (Hall  v.  Middlesex  County,  10  Allen 
(Mass.),  100;  Bwnk  v.  Smith,  7  Ohio  St.  42;  People  v.  Insurance 
Co.,  29  Cal.  534;  Comrruyiiwealth  v.  Maury,  82  Va.  883,  1  S.  E. 
185 ;  People  v.  Commissioners  of  Taxes,  76  N.  Y.  64,  77 ;  Bank  v. 
WUkes-Barre,  148  Pa.  601,  24  Atl.  Ill ;  BamJc  v.  Russellville,  133 
Ky.  637, 134  Am.  St.  Rep.  479,  19  Ann.  Gas.  410, 118  S.  W.  921 ; 
Jenkins  v.  Charleston,  5  S.  C.  393,  22  Am.  Rep.  14,  reversed  on 
other  grounds,  96  U.  S.  449,  24  L.  Ed.  760 ;  Baltimore  v.  State, 
105  Md.  1,  65  Atl.  369 ;  State  v.  Woodruff,  37  N.  J.  L.  139 ;  Bank 
V.  Memphis,  116  Tenn.  641,  94  S.  W.  606.) 

No  reason  is  advanced  sufiSciently  cogent  to  require  that  the 
constitutional  definition  of  '* property"  should  be  so  restricted 
as  to  exclude  public  securities  privately  owned,  and  we  hold  that 
these  bonds  are  property  and  subject  to  taxation  unless  they  are 
exempt. 

(3)  Do  these  bonds  belong  to  either  class  of  property  exempt 
from  taxation! 

The  taxing  power  of  the  state  is  never  presumed  to  be  relin- 
[11]  quished  unless  the  intention  to  relinquish  is  expressed  in 
clear  and  unambiguous  terms.  (Philadelphia  etc.  R.  R.  Co.  v. 
Maryland,  10  How.  376,  13  L.  Ed.  461;  Cooley  on  Taxation, 
p.  146.) 

Every  claim  for  exemption  from  taxation  should  be  denied 
[12]  unless  the  exemption  is  granted  so  clearly  as  to  leave  no 
room  for  any  fair  doubt.  (4  Dillon  on  Municipal  Corporations, 
5thed.,  sec.  1401.) 

It  is  not  contended — and  could  not  be — ^that  these  bonds  fall 
within  the  second  class,  and  they  do  not  fall  within  the  first 
[13]  class,  unless  it  can  be  said  in  some  sense  that  they  are  the 
property  of  the  state  or  of  the  respective  counties.  These  bonds 
are  the  evidence  of  debts  due  from  the  state  or  county,  as  the 
case  may  be,  to  the  holder  of  the  bonds.  The  public  is  the 
debtor  and  the  holder  of  the  securities  is  the  creditor.    Can  it 
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be  said  in  any  sense  that  the  state  bonds  owned  by  the  Cruse 
estate  are  property  of  the  state  of  Montana,  or  that  the  county 
bonds  are  property  of  the  respective  counties?  We  content  our- 
selves by  answering  in  the  language  of  the  supreme  court  of  the 
United  States:  ^'But  debts  owing  by  corporations,  like  debts 
owing  by  individuals,  are  not  property  of  the  debtors  in  any 
sense ;  they  are  obligations  of  the  debtors,  and  only  possess  value 
in  the  hands  of  the  creditors.  With  them  they  are  property, 
and  in  their  hands  they  may  be  taxed.  To  call  debts  property 
of  the  debtors  is  simply  to  misuse  terms.  •  •  •  This  prin- 
ciple might  be  stated  in  many  difFerent  ways,  and  supported  by 
citations  from  numerous  adjudications;  but  no  number  of 
authorities,  and  no  forms  of  expression,  could  add  anything  to 
its  obvious  truth,  which  is  recognized  upon  its  simple  state- 
ment."    (Railroad  Co,  v.  Pennsylwmia,  above.) 

Our  conclusion  is  that  these  bonds  do  not  fall  within  either 
class  of  property  specifically  exempt  from  taxation. 

We  are  not  unmindful  of  the  fact  that  authorities  may  be 
[14]  found  which  hold  that,  notwithstanding  the  plain  letter 
of  the  law,  there  is  a  presumption  in  favor  of  the  exemption  of 
public  securities  from  taxation  based  upon  the  theory  that  pub- 
lic policy  requires  it ;  but,  in  view  of  the  history  of  our  tax  legis- 
lation before  and  since  the  adoption  of  the  Constitution,  that 
doctrine  cannot  prevail  in  this  jurisdiction.  We  determine  the 
[15]  public  policy  of  this  state  by  reference  to  the  enactments 
of  the  lawmaking  power,  and,  in  the  absence  of  them,  to  the 
decisions  of  the  courts  (Parchen  v.  Chessman,  49  Mont.  326, 
Ann.  Cas.  1916A,  681,  142  Pac.  631),  and  these  authorities 
are  consistently  opposed  to  the  theory  of  implied  exemption. 
No  valid  reason  is  suggested  why  it  should  prevail  here.  The 
owner  of  state,  county  or  municipal  bonds  receives  the  same 
protection  as  the  owner  of  real  estate,  livestock,  money  or 
commercial  paper.  One  man  invests  his  capital  in  state  bonds 
as  a  source  of  income  and  profit.  Another,  impelled  by 
the  same  motive,  invests  in  the  bonds  of  a  private  corporation. 
Both  investments  are  taxed  as  property,  and  the  consequence 
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• 
is  that  the  rate  of  profit  is  diminished  in  each  instance.  This 
[16]  is  the  effect,  but  it  is  not  the  object,  of  tax  legislation.  Its 
purpose  is,  not  interference  with  the  rights  of  borrowers  or  lend- 
ers, but  to  raise  the  necessary  revenue  for  the  support  of  the 
government  and  the  consequent  security  of  the  people  in  the 
possession  of  their  property. 

Our  Bill  of  Rights  guarantees  to  everyone  the  protection 
of  his  property,  but  this  protection  carries  with  it  the  corre- 
sponding obligation  to  support  the  government  which  affords 
[17]  the  protection.  An  exemption  from  taxation  is  a  release 
from  this  obligation,  and  anyone  who  seeks  the  immunity  must 
show  that  his  property  belongs  to  a  class  which  is  specifically 
exempt.  {KaHspeU  v.  ScJumI  District  No.  5,  45  Mont.  221,  122 
Pac.  742.) 

It  may  be  that  in  certain  sections  of  this  state  the  total  tax 
exacted  equals  or  exceeds  the  entire  income  from  public  securi- 
ties; but  courts  can  neither  make  nor  unmake  laws,  much  less 
hold  for  naught  the  express  declarations  of  the  Constitution. 
As  has  been  pertinently  remarked:  ** There  is  nothing  very 
poetic  about  tax  laws.  Wherever  they  find  property,  except 
what  is  devoted  to  public  and  charitable  uses,  they  claim  a  con- 
tribution for  its  protection,  without  any  special  respect  to  the 
owner  or  his  occupation,  and  without  reflecting  much  on  ques- 
tions of  generosity  or  courtesy."  (Finley  v.  Philadelphia,  32 
Pa.  St.  381.) 

These  bonds  are  liable  to  taxation.    The  judgment  is  affirmed. 

Affirmed. 

Mb.  Chief  Justice  Bbantly  concurs. 
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AINSWOETH,  Respondent,  v.  McKAY,  Ck)UNTT  Clerk  and 

Becorder,  Appellant. 

(No.  4,306.) 
(Submitted  November  2,  1918.    Decided  November  4,  1918.) 

[175  Pac.  887.] 

Counties — Removal   of    Covmiy    Seai — Petition — Sufficiency — 
Test — Board  of  County  Convnvissiaruers — Powers. 

Bemoval  of  County  Seat — Petition — Sufficiency — Test. 

1.  Held,  under  section  2852,  Bevised  Codes,  that  the  board  of  county 
commissioners  is  limited  in  its  investigation  of  the  sufficiency  of  a 
petition  for  the  removal  of  the  county  seat  to  a  comparison  of  the 
namds  appearing  thereon  with  the  poll-books  to  ascertain  whether 
the  signers  are  voters,  and  with  the  assessment-roll,  whether  they 
are  taxpayers,  and  may  not,  therefore,  eliminate  from  the  petition 
names  of  persons  who  have  ceased  to  be  legal  voters  or  taxpayers. 

Board  of  County  Commissioners — Powers. 

2.  The  board  of  county  commissioners  possesses  only  such  author- 
ity as  is  conferred  upon  it  expressly,  and  such  additional  authority 
as  is  necessarily  implied  from  that  which  is  granted  expressly. 

[As  to  liability  of  county  boards  to  private  individuals,  see  note 
in  95  Am.  St.  Bep.  80.] 

Appeal  from  District  Court,  Sanders  Co^vnty,  in  the  Fourth 
Judicial  District;  A.  P.  Stark,  Judge  of  the  Sixth  District, 
presiding. 

Action  by  A.  S.  Ainsworth  against  John  P.  McKay,  as  County 
Cleric  and  Recorder  in  and  for  the  County  of  Sanders,  State  of 
Montana,  and  others.  Judgment  for  plaintiff,  and  defendants 
appeal.    Affirmed. 

Mr,  H.  C.  Smith  and  Mr.  J.  M.  Self,  for  Appellants,  submitted 
a  brief;  Mr.  Smith  argued  the  cause  orally. 

Mr.  n.  H.  Parsons,  for  Respondent,  argued  the  cause  orally. 

Opinion— PER  CURIAM. 

The  one  question  presented  is  whether  the  petition  for  the 
removal  of  the  county  seat  of  Sanders  county  is  sufficient  to 


Authorities  discussing  the  question  on  what  basis  majority  essential 
to  adoption  of  proposition  for  change  of  county  seat  is  to  be  computed, 
see  note  in  22  L.  B.  A.  (n.  8.)  478. 
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authorize  the  commissioners  to  submit  to  the  electors  the  ques- 
tion of  removal.  The  cause  was  tried  to  the  lower  court  upon 
an  agreed  statement  of  facts,  the  material  portion  of  which  is 
that  the  commissioners  disregarded  the  names,  on  the  poll-books 
and  assessment-roll,  of  all  persons  who,  since  those  records  were 
made  up,  had  ceased  to  be  legal  voters  in  the  one  instance,  or 
ad  valorem  taxpayers  in  the  other,  and,  with  these  eliminations 
made,  held  the  petition  to  be  sufficient.  It  is  agreed  that,  if  the 
commissioners  were  authorized  to  malce  such  eliminations,'  their 
conclusion  is  correct,  but,  if  they  were  not  so  authorized,  then 
the  petition  is  insufficient.  The  trial  resulted  in  a  judgment  for 
plaintiff,  and  defendants  appealed. 

Section  2851,  Revised  Codes,  provides  for  a  petition  as  the 
[1]  means  by  which  proceedings  for  the  removal  of  a  county 
seat  are  initiated.  Section  2862  provides:  ''If  the  petition  is 
signed  by  a  majority  of  the  taxpayers  of  such  county,  the  board 
must  at  the  next  general  election  submit  the  question  of  removal 
to  the  electors  of  the  county;  Provided  that  the  term  'taxpayers' 
used  in  this  section  shall  be  deemed  to  mean  ^ad  valorem  tax- 
payers/ and  that  for  the  purpose  of  testing  the  sufficiency  of 
any  petition  which  may  be  presented  to  the  county  commis- 
sioners, as  provided  in  this  section,  the  county  commissioners 
shall  compare  such  petition  with  the  poll-books  in  the  county 
clerk^s  office  constituting  the  returns  of  the  last  election  held  in 
their  county,  for  the  purpose  of  ascertaining  whether  such  peti- 
tion bears  the  names  of  a  majority  of  the  voters  listed  therein; 
and  they  shall  make  a  similar  comparison  of  the  names  signed 
to  the  petition  with  those  appearing  upon  the  listed  assessment- 
roll  of  the  county  for  the  purpose  of  ascertaining  whether  the 
petition  bears  th«  names  of  a  majority  of  the  ad  valorem  tax- 
payers as  listed  in  said  assessment-roU ;  and  if  such  petition  then 
shows  that  it  has  not  been  signed  by  a  majority  of  the  legal 
voters  of  the  county  who  are  ad  valorem  taxpayers  thereof,  it 
shall  be  deemed  insufficient,  and  the  question  of  removal  of  the 
county  seat  shall  not  be  submitted." 


272  ^AsNSwomB  v.  McKay.  [Oct.  T.  18 

•  If  the  terms  "legal  voters  of  the  county  who  are  ad  valorem 
taxpayers  thereof,"  as  used  in  the -concluding  sentence  above 
are  to  be  given  their  literal  meaning,  then  the  commissioners 
would  be  required  to  eliminate  from  their  consideration  of  the 
poll-books  the  names  of  all  persons  who  had  died,  removed,  or 
for  any  other  reason  had  lost  the  right  to  vote,  and  they  would 
be  required  to  add  to  the  number  remaining  all  new  voters  who 
had  acquired  the  right;  for  it  has  been  determined  repeatedly 
that  registration  is  not  a  qualification  to  vote,  but  a  mere  safe- 
guard of  the  purity  of  the  ballot.  (State  ex  rel,  Lam^  v.  Fwr- 
nish,  48  Mont.  28,  134  Pac.  297 ;  State  ex  rel.  Fadness  v.  Eie,  53 
Mont.  138,  162  Pac.  164.)  The  same  rule  would  apply  in  the 
use  of  the  assessment-roll ;  but  that  it  was  not  the  purpose  to  use 
the  terms  ''voters"  and  "taxi>ayers"  in  this  broad  sense  is 
apparent,  and  is  conceded  by  both  parties,  we  understand. 

What  function  do  the  poll-books  and  assessment-roll  perform 
in  the  determination  of  the  sufficiency  of  a  petition  for  county 
seat  removal  t  The  question  is  answered  by  section  2852  itself. 
For  the  purpose  of  testing  the  sufficiency  of  the  petition,  the 
commissioners  shall  compare  the  petition  with  the  poll-books 
constituting  the  returns  of  the  last  election  held  in  the  county, 
for  the  purpose  of  determining  whether  the  petition  bears  the 
names  of  a  majority  of  the  voters  listed  therein,  and  they  shall 
likewise  compare  the  petition  with  the  assessment-roll,  to  ascer- 
tain whether  the  petition  bears  the  names  of  a  majority  of  the 
ad  valorem  taxpayers  listed  on  that  roll.  The  language  is 
significant.  The  sufficiency  of  the  petition  is  to  be  tested  by 
comparing  it  with  the  poll-books  and  assessment-roll.  "Test- 
ing" means  the  act  of  proving.  Test:  To  put  to  proof;  to 
prove  the  truth,  genuineness,  or  quality  of,  by  experiment  or  by 
some  principle  or  standard.  (Webster's  International  Diction- 
ary.) "Test"  as  a  noun  means:  An  examination  made  for  the 
purpose  of  proving  or  disproving  some  matter  in  doubt ;  a  (crite- 
rion or  standard  of  judgment.  As  a  verb  it  means :  To  subject 
to  conditions  that  disclose  the  true  character  of  a  thing. 
(Standard  Dictionary.)^ 
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•  The  legislature,  therefore,  made  of  the  poll-books  and  assess- 
ment-roll a  standard  or  measure  by  which  the  sufficiency  of  the 
petition  is  to  be  determined.  The  petition  is  merely  a  prelim- 
inary means  by  which  the  election  machinery  is  set  in  motion. 
The  determination  of  its  sufficiency  or  insufficiency  adjudicates 
no  private  rights;  establishes  no  precedent;  settles  no  principles. 
(Statie  ex  rd,  Lang  v.  Furnish^  above.) 

•  In  the  absence  of  constitutional  restrictions  the  legislature 
was  free  to  prescribe  any  test  it  might  choose  {State  ex  rel. 
Eagye  v.  Bawden.,  51  Mont.  357,  152  Pac.  761),  and  it  chose  to 
select  the  poll-books  as  the  standard  by  which  the  board  should 
determine  the  number  of  voters,  and  the  assessment-roll  as  the 
criterion  by  which  the  number  of  ad  valorem  taxpayers  should 
be  ascertained.  In  other  words,  for  the  purpose  of  this  pre- 
liminary step  only,  the  statute  designates  as  a  voter  one  whose 
name  is  on  the  poll-books,  and  an  ad  valorem  taxpayer  one  whose 
name  is  on  the  assessment-roll,  and  who  is  assessed  for  property. 

As  if  to  leave  no  doubt  that  the  poll-books  and  assessment- 
roll  constitute  the  sole  criterion  for  testing  the  sufficiency  of  the 
petition,  the  statute,  after  directing  that  the  petition  shall  be 
compared  with  each,  provides  that,  if  then  [after  the  compari- 
son is  made]  the  petition  shows  that  it  has  not  been  signed  by 
a  majority  of  the  legal  voters  who  are  ad  valorem  taxpayers,  it 
shall  be  insufficient,  and  the  question  of  removal  shall  not  be 
submitted.  The  evident  purpose  of  section  2852  is  to  provide 
a  simple  and  certain  method  by  which  the  board  shall  determine 
the  sufficiency  of  the  petition — a  method  freed  from  all  the  un- 
certainties of  an  investigation  founded  upon  human  testimony. 
A  reference  to  these  public  records,  made  and  kept  under  the 
sanction  of  official  oath,  was  deemed  sufficient  for  the  purposes 
of  this  preliminary  proceeding. 

The  board  of  county  commissioners  is  a  specially  constituted 
[2]  tribunal,  possessing  only  such  authority  as  is  conferred 
upon  it  expressly,  and  such  additional  authority  as  is  neces- 
sarily implied  from  that  which  is  granted  expressly.  (State 
ex  rel.  Lambert  v.  Good,  23  Mont.  131,  57  Pac.  1092  j  State  ex 
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rel.  OiUeti  t.  GrorUn,  41  Mont  293,  109  Pac.  144.)  The  author- 
ity  to  go  beyond  the  poll-books  and  assessment-roll  to  ascertain 
whether  the  petition  is  signed  by  a  sufiScient  number  of  persons 
is  not  granted  in  express  terms ;  neither  can  it  be  implied  from 
the  power  which  is  granted.  On  the  contrary,  the  language  of 
section  2852  indicates  a  purpose  to  confine  the  board  to  the  par- 
.ticular  sources  of  information  mentioned,  as  they  appear  in  the 
public  records  of  the  county. 

No  question  is  raised  as  to  the  right  of  the  commissioners  to 
determine  the  genuineness  of  the  signatures  to  the  petition,  or 
the  identity  of  the  persons  whose  names  appear  thereon,  with 
the  persons  whose  names  appear  on  the  poll-books  or  on  the 
assessment-roll. 

Section  2041,  Beyised  Codes  (the  local  option  statute),  pro- 
vides: ''The  county  commissioners  must  determine  on  the  suffi- 
ciency of  the  petition  presented,  by  the  last  assessment-roll  of 
the  county.''  This  was  held  to  constitute  the  assessment-roll 
the  exclusive  standard  by  which  to  determine  whether  the  peti- 
tion was  signed  by  the  requisite  number  of  taxpayers.  Concern- 
ing it  this  court  said:  ''The  board  ia  not  authorized  to  consult 
any  other  sources  of  information  or  to  receive  evidence  which 
does  not  appear  upon  the  roll."  {Staie  ex  reL  Eagye  v.  Bau>- 
deny  above,  affirmed  in  Stai^  ex  rel,  Fadness  v.  Eie,  above.) 

The  language  employed  by  this  court  in  State  ex  rel.  String- 
feUow  V.  Board,  42  Mont.  62,  78,  111  Pac.  144,  149,  is  to  be 
understood  in  view  of  the  record  made  in  that  case.  It  was 
there  said:  "The  essential  requisite  of  a  petition  for  the  removal 
of  a  county  seat  is  that  it  shall  be  signed  by  a  majority  of  the 
legal  voters  of  the  county  who  are  ad  valorem  taxpayers 
thereof."  With  the  limitation  placed  upon  the  definition  of 
"voters"  and  "taxpayers"  above,  we  reaffirm  this  statement  as 
a  correct  exposition  of  the  law. 

The  New  Counties  Act  (Laws  1913,  Chap.  133)  considered  in 
StcUe  ex  rd.  Lang  v.  Furnish,  above,  differs  so  materially  from 
section  2852  that  the  construction  placed  upon  the  former  can- 
not apply  to  the  latter. 
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Our  conclusion  is  that  the  commissioners  were  not  authorized 
to  make  the  eliminations  which  were  made,  and  under  the  agreed 
statement  of  facts  it  follows  that  the  petition  in  question  is 
insufficient,  and  that  the  judgment  of  the  district  court  should 
be,  and  it  is,  affirmed. 

Affirmed, 


LEABT,  Appellant,  v.  YOUNG  et  al.,  Bbspondbnts. 

(No.  4,297.) 
(Subfliitted  NoTember  4,  1918.    Decided  November  f,  1918.) 

[176  Pac.  38.] 

Special  Eleations — PourUy  High  School  Bands — Notice — FaO- 
lire  to  Publish — Effect. 

1.  Where  the  electors  of  a  county  had  Actual  notice  of  a  special 
election  to  be  held  for  raising  fVinds  bj  a  bond  issue  for  high  school 
purposes,  failure  of  the  county  clerk  to  publish  the  statutory  notice 
(Bev.  Codes,  see.  531),  did  not  invalidate  the  election. 

Appeal  from  District  Court,  Lincoln  Covmty;  T,  A.  Thomp- 
son, Judge, 

Suit  by  J.  B.  Leary  against  C.  T.  Young  and  others,  as 
County  Commissioners,  and  L.  G.  Kienck,  as  Clerk  of  Lincoln 
County.  Plaintiff  appeals  from  a  judgment  for  defendants  and 
an  order  denying  a  new  trial.    Affirmed. 

Cause  submitted  on  briefs  of  Counsel. 

Messrs.  Rowland  &  Oray,  for  Appellant. 

Mr.  S.  C.  Ford,  Attorney  General,  Mr,  R,  L.  Mitchell,  Assistr 
ant  Attorney  General,  and  Mr.  B.  F.  Maiden,  for  Respondents. 

Opinion— PER  CURIAM. 

At  a  special  election  held  on  June  24,  1918,  in  Lincoln  county, 
a  majority  of  the  electors  voting  authorized  the  board  of  county 
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commissioners  to  issue  bonds  to  the  amount  of  $48,000  to  pro- 
vide funds  to  erect  and  equip  a  county  high  school  building. 
On  October  9  the  plaintiff,  a  resident  taxpayer  of  the  county, 
brought  this  action  to  enjoin  the  issuance  and  sale  of  the  bonds. 
After  the  issues  were  made  up  by  formal  pleadings,  a  trial  was 
had  upon  an  agreed  statement  of  facts,  which  resulted  in  a  judg- 
ment denying  the  injunction  and  awarding  costs  to  the  defend- 
ants. The  plaintiff  has  appealed  from  the  judgment  and  an 
order  deying  him  a  new  trial. 

The  question  presented  for  determination  is  whether  the  f ail- 
[1]  ure  of  the  clerk  to  publish  the  notice  required  by  section  531 
of  the  Revised  Codes  invalidated  the  election  notwithstanding 
the  electors  had  actual  notice  of  its  date  and  of  the  question  sub- 
mitted to  them.  This  question  has  heretofore  been  twice  con- 
sidered and  determined  by  this  court  adversely  to  the  conten- 
tions made  by  appellant's  counsel.  (State  ex  rel.  Patterson  v. 
Lentz,  50  Mont.  322,  146  Pac.  932 ;  Wright  v.  Flynn,  55  Mont. 
61,  173  Pac.  421.)  We  are  entirely  satisfied  with  the  conclu- 
sions reached  in  these  cases,  and  upon  their  authority  the  judg- 
ment and  order  are  affirmed. 

Affirmed. 


J.  I.  CASE.  THRESHING  MACHINE  CO,,  Rbspondejnt,  v. 

HAMILTON  BT  AL.,  Appellants. 

(No.  3,942.) 
(Submitted  September  18, 1918.    Decided  November  12, 11>18.) 

[176  Pac.  152.] 

Promissory  Notes — Commissions — Btirden  of  Proof—Presump- 
tions— New  Trial — Discretion. 

Commissions — ^Payment — Harden  of  Proof. 

1.  Where  commissions  on  sales  of  machinery  were  claimed  nnder  a 
dealer's  contract  which  provided  that  commissions  were  not  to 
become  due  and  payable  until  the  purchase  price  should  have  been 
paid,  the  burden  was  upon  the  party  claiming  them  to  show  payment. 

[As  to  right  of  agent  for  sale  of  goods  to  commission  where  pur-; 
chaser  rejects  goods  or  fails  to  pay,  see  note  in  Ann.  Oas.  1915B, 
169.] 
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Promissory  Notes — ^Presumptions. 

2.  Where  defendant  gave  his  promissory  notes  to  plaintiff  at  a  time 
when,  as  alleged  in  his  counterclaim,  the  latter  was  indebted  to  Mm 
in  a  substantial  sum,  defendant  had  the  burden  of  rebutting  the  pre- 
sumption that  they  would  not  have  been  executed  if  plaintiff  had 
been  indebted  to  him. 

New  Trial — Discretion. 

8.  Held,  that  the  trial  court  was  not  guilty  of  abuse  of  discretion 
in  granting  a  new  trial  for  insufficiency  of  the  evidence  to  justify  a 
verdict. 

Appeal  from  District  Coturt,  Fergus  County;  Boy  E,  Ayers, 
Judge. 

AonoN  by  the  J.  I.  Case  Threshing  Machine  Company  against 
B.  E.  Hamilton  and  another.  From  an  order  granting  plain- 
tiff's motion  for  new  trial,  defendants  appeal.    Affirmed. 

Mr.  Chas.  J.  Marshall  and  Mr.  E.  K.  Cheadle,  for  Appellants, 
submitted  a  brief ;  Mr.  Cheadle  argaed  the  cause  orally. 

Mr.  B.  P.  Berger  and  Mr.  C.  W.  Buntin,  for  Respondent,  sub- 
mitted a  brief ;  Mr.  Buntin  argued  the  cause  orally. 

ME.  CHIEF  JUSTICE  BEANTLY  delivered  the  opinion 
of  the  court 

Plaintiff  brought  this  action  to  recover  a  balance  of  $1,290.45 
alleged  to  be  due  on  two  promissory  notes  executed  by  defend- 
ants on  July  19,  1913,  with  interest  at  the  rate  of  ten  per  cent 
per  annum  from  November  11,  1914,  the  date  of  the  last  pay- 
ment, together  with  a  reasonable  attorney's  fee  to  be  allowed  as 
costs.  The  defenses  interposed  were  a  general  denial  of  all  the 
material  allegations  of  the  complaint,  and  three  several  counter- 
claims amounting  in  the  aggregate  to  $1,089.07,  upon  which  de- 
fendants claimed  interest  at  the  rate  of  eight  per  cent  per 
annum  from  the  respective  dates  at  which  it  is  alleged  the  sev- 
eral amounts  became  due.  A  trial  to  a  Jury  of  the  issues  framed 
by  the  complaint,  amended  answer  and  plaintiff's  reply  resulted 
in  a  judgment  for  plaintiff  for  $567.22,  with  costs,  including 
an  attorney's  fee,  taxed  at  $371.    Thereafter  the  plaintiff  moved 
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for  a  new  trial,  alleging  all  the  statutory  grounds.  Prom  a  gen- 
eral order  granting  the  motion,  defendants  have  appealed. 

Counsel  for  defendants,  assuming  that  the  trial  court  granted 
the  order  on  the  ground  that  the  evidence  was  insufficient  to 
justify  the  verdict,  have  devoted  their  entire  argument  to  an 
attempt  to  show  that  it  was  guilty  of  an  abuse  of  discretion. 
After  a  careful  reading  of  the  somewhat  voluminous  evidence, 
we  conclude  that  the  argument  is  without  merit.  There  was  no 
substantial  controversy  that  defendants  were  indebted  to  plain- 
tiff in  the  full  amount  of  the  balance  due  on  the  two  notes,  less 
the  items,  with  interest,  which  defendants  could  show  they  were 
entitled  to  recover  under  their  counterclaims.  Neither  was 
there  any  controversy  that  defendants  were  entitled  to  recover 
the  amount  of  their  third  counterclaim,  with  interest  from  July 
19,  1913,  the  date  at  which  it  became  due.  This  amount  was 
$17.10.  Therefore  the  questions  at  issue  in  the  evidence  to  be 
resolved  by  the  jury  were,  what  amounts,  if  any,  defendants 
were  entitled  to  recover  under  the  first  and  second  counter- 
claims. The  two  principal  items — ^$200  each — composing  the 
first  counterclaim,  without  allowance  of  one  or  both  of  which 
[1]  the  jury  could  not  have  found  a  verdict  in  the  amount  they 
did,  were  claims  for  commissions  earned  on  two  sales  of  machin- 
ery by  defendant  R.  E.  Hamilton  under  a  dealer's  contract 
with  the  plaintiff;  a  half  interest  therein  having  been  assigned 
by  him  to  his  codefendant.  A  copy  of  the  contract  introduced 
in  evidence  disclosed  that  under  its  terms  the  earned  commis- 
sions were  not  to  become  due  and  payable  until  the  purchasers 
of  machinery  should  have  paid  the  purchase  price,  and  that  the 
price  under  neither  sale  had  been  paid  except  a  part  of  the 
second;  the  amount  of  this,  however,  not  being  shown.  The 
burden  was  upon  defendants,  not  only  to  show  payment  by  the 
purchasers,  but  also  the  amount  of  each  payment,  before  they 
were  entitled  to  recover  any  part  of  these  items.  There  is  no 
evidence  in  the  record  on  this  subject. 

Other  small  items  of  commissions  on  sales  of  extras  and 
supply  parts  of  machinery  sold,  amounting  to  $36.50,  fall  in 
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the  same  class  as  the  two  principal  items.  There  is  no  evidence 
showing  that  the  extras  and  supply  parts  had  been  paid  for. 

Several  other  small  items  aggregating  $18.10,  for  expenses 
incurred  in  connection  with  machinery  sold,  apparently  fall 
within  the  provisions  of  the  dealer's  contract,  and  were  not  a 
proper  charge  against  the  plaintiff. 

The  defendant  R.  E.  Hamilton  executed  the  dealer's  agree- 
ment on  August  27,  1912.  The  two  remaining  items  are  a 
charge  for  services  alleged  to  have  been  performed  for  plaintiff 
by  Hamilton  at  different  times  from  July  1  to  November  10, 
1912,  amounting  to  $348,  and  a  charge  for  expenses  for  en- 
gineer's services  paid  for  by  Hamilton  at  different  times  from 
August  23  to  September  23,  1912,  amounting  to  $105.  Under 
the  terms  of  the  dealer's  agreement,  Hamilton  was  not  entitled 
to  charge  plaintiff  for  any  services  in  setting  up  and  adjusting 
machinery  or  fitting  attachments,  etc.  Therefore,  for  the  ser- 
vices rendered  by  Hamilton  after  August  27,  he  was  apparently 
not  entitled  to  make  any  charge.  In  any  event,  the  burden  was 
upon  him  to  show  that  such  services  were  rendered  under  a  spe- 
cial agreement  and  not  under  the  dealer's  agreement.  Besides, 
the  evidence  was  in  conflict  as  to  the  extent  and  value  of  the  ser- 
vices. These  remarks  apply  also  to  the  expenses  incurred  for 
[2]  engineer's  services.  Furthermore,  all  these  services  were 
performed  and  expenses  incurred  during  the  year  1912.  The 
notes  upon  which  the  plaintiff  seeks  recovery  were  executed 
nearly  a  year  afterward.  The  presumption  obtains  that  defend- 
ants would  not  have  executed  these  notes  while  the  plaintiff  was 
indebted  to  R.  E.  Hamilton  in  such  a  substantial  sum  as  is  repre- 
sented by  the  items  included  in  this  counterclaim.  This  pre- 
sumption is  a  rebuttable  one,  but  it  cast  the  burden  upon  the 
defendants,  and  we  do  not  find  any  evidence  in  the  record  which 
tends  in  any  measure  to  rebut  it. 

The  second  counterclaim  alleged  as  a  ground  for  recovery  that 
during  the  year  1912  the  plaintiff  had  accepted  from  Hamilton 
orders  for  money  drawn  by  him  on  persons  for  whom  he  had 
threshed  grain  during  the  threshing  season  for  that  year,  to  the 
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amount  of  $162.32,  under  an  agreement  that  plaintiff  would 
credit  them  upon  an  account  due  from  Hamilton  to  plaintiff,  but 
that  plaintiff  had  failed  and  refused  to  give  him  credit.  It  was 
alleged  that  he  had  assigned  a  half  interest  in  these  claims  to  his 
codef  endant.  The  evidence  discloses  that  these  orders  had  been 
accepted  merely  as  collateral  security  with  the  right  to  collect 
them,  but  that  no  credit  was  to  be  given  for  them  until  they 
should  be  collected.  It  is  disclosed  further  that  only  $43.62  of 
the  amount  had  been  collected,  for  which  credit  had  been  given. 
It  thus  conclusively  appears  that  defendants  were  not  entitled 
to  recover  anything  on  this  counterclaim. 

This  brief  synopsis  is  sufficient  to  show  that  the  court  was  not 
[3]  guilty  of  abuse  of  discretion  in  granting  the  motion,  but 
that  plaintiff  was  entitled  to  a  new  trial  as  a  matter  of  right. 

The  order  is  affirmed. 

Affimiedm 

Mb.  Justiob  Holloway  concurs. 


MATTI,   Appellant,  v.   CHICAGO,   MILWAUKEE  &  ST. 

PAUL  RY.  CO.,  Respondent. 

(No.  3,943.) 
(Submitted  September  19,  1918.    Decided  November  12,  1918.) 

[176  Pac.  154.] 

Personal  Injuries — Master  and  Servant — Railroads — Federal 
Employers'  Liability  Act — Interstate  Commerce — Burden  of 
Proof — Res  Ipsa  Loquitur. 

Personal  Injuriea — Res  Ipsa  Loquitur — ^Inapplicability  of  I>octrine. 

1.  The  doctrine  of  res  ipsa  loquitur  held  inapplicable  in  an  action  by 
a  laborer  injured  by  the  fall  of  a  brick  upon  his  foot  while  engaged 
in  moving  a  wheelbarrow  load  of  bricks  from  a  freight-car  to  a  build* 
ing  in  course  of  construction. 

[As  to  accident,  as  evidence  of  negligence,  see  notes  in  6  Am.  St. 
Bep.  792;  20  Am.  8t.  Bep.  490;  30  Am.  St  B«p.  736;  Ana.  Om.  1914D, 
908.] 


55  Mont]     Matti  v.  Chicago,  Mil.  &  St.  Paul  Ry.  Co.        281 

Same — ^Federal  Employers*  Liability  Act — Interstate  Commerce — Burden 
of  Proof. 

2.  In  order  to  make  out  a  prima  facie  case,  where  recovery  for  a 
personal  injury  is  sought  under  the  federal  Employers'  Liability  Act, 
plaintiff  has  the  burden  of  proving  that  at  the  time  of  the  accident 
he  was  employed  in  interstate  commerce. 

Same — Federal  Employers'  Liability  Act — Construction — Federal  Ques- 
tion. 

3.  The  construction  of  the  federal  Employers'  Liability  Act  involves 
a  federal  question,  with  respect  to  which  the  decisions  of  the  United 
States  supreme  court  are  conclusive  upon  state  courts. 

Same — Evidence— Insuflaciency. 

''  4.  Held,  that  a  laborer  employed  in  loading  bricks  from  a  railroad 
car  into  a  wheelbarrow  and  moving  them  to  a  freight  terminal  being 
erected  by  defendant  railway  company  for  use  in  connection  with  a 
line  of  road  in  course  of  construction  but  not  completed  and  not  put 
to  use  until  several  months  after  the  accident,  was  not  engaged  in 
interstate  commerce  and  was  therefore  not  entitled  to  recover  under 
the  federal  Employers'  Liability  Act  for  an  injury  to  his  foot  caused 
by  bricks  falling  upon  it. 

Appeal  from  District  Covrt,  Fergus  County;  Roy  E,  Ayers, 
Judge. 

Action  by  John  Matti  against  the  Chicago,  Milwaukee 
&  St.  Paul  Eailway  Company.  Judgment  of  nonsuit.  Plaintiff 
appeals  from  an  order  denying  him  a  new  trial.    Affirmed. 

Mr.  E.  K.  CheadUy  for  Appellant,  submitted  a  brief  and 
argued  the  cause  orally. 

Mr,  Chas.  J.  MarsTidU,  for  Respondent,  submitted  a  brief  and 
argued  the  cause  orally. 

MB.  JUSTICE  HOLIiOWAT  delivered  the  opinion  of  the 
court. 

In  October,  1913,  the  Chicago,  Milwaukee  &  St.  Paul  Railway 
Company  owned  and  operated,  as  a  part  of  its  system,  a  branch 
line  from  Harlowtown  to  Lewistown  and  handled  all  its  freight 
at  the  Lewistown  terminal,  at  what  is  designated  **the  old  ware- 
house." The  company  was  then  engaged  in  constructing  a  new 
line  of  road  from  Lewistown  to  Great  Palls,  and  was  likewise 
building  a  new  warehouse  in  Lewistown,  several  blocks  away 
from  the  old  one.    The  new  warehouse  was  completed  and  put 
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to  use  in  January/1914,  and  the  new  line  was  completed  several 
months  later.  The  company  had  moved  a  carload  of  bricks  from 
[1]  a  briek  manufacturing  plant  in  Lewistown  to  a  point  on  a 
spur-track  near  the  new  building,  and  plaintiff  was  employed 
to  take  the  bricks  from  the  car  to  the  building.  Another  em- 
ployee of  the  company  worked  inside  the  car,  carrying  the  bricks 
and  piling  them  in  the  car  door  for  plaintiff  to  place  in  a  wheel- 
barrow and  remove  to  the  building.  While  these  men  were  thus 
engaged  on  October  11,  1913,  some  bricks  fell  upon  plaintiff's 
foot,  causing  injury.  He  brought  this  action  to  recover  damages 
and  alleged  that  the  company  furnished  the  workman  within  the 
car  with  a  brick-carrying  device  which  was  out  of  repair  and 
dangerous ;  that  the  company  knew,  but  plaintiff  did  not  know, 
that  the  device  was  in  a  defective  condition ;  and  that  the  com- 
pany, through  its  employee  who  was  using  the  device,  negli- 
gently permitted  bricks  to  fall  from  it  upon  plaintiff,  causing 
the  injury. 

To  bring  himself  within  the  federal  Employers'  Liability  Act 
and  avoid  the  defense  of  fellow-servant's  negligence  plaintiff 
alleged  that,  at  the  time  of  the  injury,  the  company  was  engaged 
in  interstate  commerce  and  that  he  was  employed  in  such  com- 
merce. This  last  allegation  was  put  in  issue,  and  the  company 
pleaded  the  defense  of  fellow-servant's  negligence.  Upon  the 
trial,  the  court  granted  a  motion  for  nonsuit,  and  plaintiff 
appealed  from  an  order  denying  him  a  new  trial. 

There  was  not  any  evidence  offered  to  sustain  the  allegation 
that  the  carrying  device  was  out  of  repair,  and  if  it  be  conceded, 
for  the  purpose  of  this  appeal,  that  negligence  was  shown,  it  was 
the  negligence  of  the  fellow-servant.  The  circumstances  do  not 
admit  of  the  application  of  the  maxim,  **Res  ipsa  loquitur/' 

In  order  to  make  out  a  prima  facie  case,  it  was  incumbent 
[2]  upon  the  plaintiff  to  prove  that  he  was  employed  in  inter- 
state commerce  at  the  time  he  was  injured.  The  federal  Employ- 
ers' Liability  Act  (Act  April  22, 1908,  Chap.  149,  sec.  1,  35  Stat. 
65  with  the  amendment  thereto  (36  Stat.  291  [U.  S.  Comp. 
Stats.  1911,  Supp.,  p.  1324])  provides:  '*That  every  common 
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carrier  by  railroad  while  engaging  in  commerce  between  any 
of  the  several  states  •  •  •  shall  be  liable  in  damages  to 
any  person  suffering  injury  while  he  is  employed  by  such  carrier 
in  such  commerce." 

Appellant  relies  upon  the  decision  of  the  supreme  court  of 
Utah  in  Orow  v.  Oregon  S.  L.  Co.,  44  Utah,  160,  Ann.  Cas.  1915B,  ' 
481,  138  Pac.  398 ;  but  in  the  later  case  of  Perez  v.  Union  Pac. 
R.  Co,,  173  Pac.  236,  the  same  court,  after  reviewing  the  later 
federal  cases  and  adverting  to  the  fact  that  the  Orow  Case  was 
decided  by  a  divided  court,  said :  ''Whether  the  majority  opinion 
would  stand  to-day  in  the  light  of  more  recent  opinions  by  the 
United  States  supreme  court  is  at  least  a  debatable  question." 
The  construction  of  the  Act  of  Congress  above  involves  a  federal 
[3]  question  with  respect  to  which  the  decisions  of  the  supreme 
court  of  the  United  States  are  conclusive  upon  this  court. 

In  Pedersen  v.  DeUmare,  L,  cfe  W,  B,  B,  Co,,  229  U.  S.  146, 
Ann.  Cas.  1914C,  153,  57  L.  Ed.  1125,  33  Sup.  Ct.  Rep.  648,  3 
N.  C.  C.  A.  779,  th€  court  determined  that  an  employee  engaged 
in  bringing  materials  for  the  repair  of  a  bridge  actually  in  use 
as  a  part  of  the  company's  line  for  the  transportation  of  inter- 
state commerce  was  engaged  in  such  commerce,  but  emphasis 
was  laid  upon  the  fact  that  the  bridge  was  actually  in  use  in 
interstate  commerce,  and  that  work  of  keeping  it  in  repair  was 
so  closely  related  to  such  commerce  as  to  be,  in  practice  and  in 
legal  contemplation,  a  part  of  it.  The  court  said:  "The  true 
test  always  is:  Is  the  work  in  question  a  part  of  the  interstate 
commerce  in  which  the  carrier  is  engaged!  (Citing  cases.)  Of 
course,  we  are  not  here  concerned  with  the  construction  of 
tracks,  bridges,  engines  or  cars  which  have  not  as  yet  become 
instrumentalities  in  such  commerce,  but  only  with  the  work  of 
maintaining  them  in  proper  condition  after  they  have  become 
such  instrumentalities  and  during  their  use  as  such." 

In  Illinois  Cent  B.  B,  v.  Behrens,  233  U.  S.  473,  Ann.  Cas. 
1914C,  163,  58  L.  Ed.  1051,  34  Sup.  Ct.  Rep.  646,  10  N.  C.  C.  A. 
153,  it  was  held  that  a  member  of  the  switching  crew  engaged  in 
moving  cars  loaded  with  intrastate  freight,  from  one  part  of  New 
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Orleans  to  another,  was  not  engaged  in  interstate  commerce, 
though  the  company  handled  interstate  shipments  and  plaintiff 
at  other  times  moved  cars  loaded  with  such  freight.  The  court 
referred  to  the  language  of  the  Act  above,  and  said :  '*It  is  clear 
that  Congress  intended  to  confine  its  action  to  injuries  occurring 
when  the  particular  service  in  which  the  employee  is  engaged  is 
a  part  of  interstate  commerce." 

In  Delaware,  L.  &  W.  R.  B.  Co,  v.  Yurk&nis,  238  U.  S.  439,  59 
L.  Ed.  1397,  35  Sup.  Ct.  Rep.  902,  it  was  held  that  an  employee 
engaged  in  one  of  the  company's  collieries  mining  coal  for  use 
upon  locomotives  engaged  in  interstate  commerce  was  not  him- 
self engaged  in  such  commerce. 

In  Shanks  v.  Delamwe,  L.  cfe  W,  R.  R.  Co.,  239  U.  S.  556, 
L.  R.  A.  1916C,  797,  60  L.  Ed.  436,  36  Sup.  Ct.  Rep.  188,  it  was 
held  that  a  machinist  who  was  injured  while  moving  an  over- 
head countershaft,  through  which  power  was  communicated  to 
machinery  for  repairing  locomotives  used  in  interstate  com- 
merce, was  not  himself  engaged  in  such  commerce.  The  court 
said:  ''Having  in  mind  the  nature  and  usual  course  of  the  busi- 
ness to  which  the  Act  relates  and  the  evident  purpose  of  Con- 
gress in  adopting  the  Act,  we  think  it  speaks  of  interstate  com- 
merce, not  in  a  technical  legal  sense,  but  in  a  practical  one  better 
suited  to  the  occasion  (see  Siuift  &  Co.  v.  United  States,  196 
U.  S.  375,  398  [49  L.  Ed.  518,  25  Sup.  Ct.  Rep.  276] )  and  that 
the  true  test  of  employment  in  such  commerce  in  the  sense 
intended  is :  Was  the  employee  at  the  time  of  the  injury  engaged 
in  interstate  transportation  or  in  work  so  closely  related  to  it  as 
to  be  practically  a  part  of  itt" 

In  Chicago,  B.  dk  Q.  R.  R.  v.  Harrington,  241  U.  S.  177,  60 
L.  Ed.  941,  36  Sup.  Ct.  Rep.  517,  11  N.  C.  C.  A.  992,  it  was  held 
that  a  member  of  a  switching  crew  engaged  in  moving  cars  of 
coal  from  a  storage  track  in  Kansas  City  to  coal-bins  in  another 
part  of  the  city  was  not  engaged  in  interstate  commerce.  It  was 
held  to  be  immaterial  whether  the  coal  was  brought  from  points 
within  or  without  the  state  of  Missouri,  and  the  test  applied  in 
the  SJumks  Case  above  was  reiterated,  and  the  court  observed: 
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'*  Manifestly,  there  was  no  sacli  close  or  direct  relation  to  inter- 
state transportation  in  the  taking  of  the  coal  to  the  coal-chutes." 

Notwithstanding  the  difference  in  the  facts,  the  general  prin- 
ciples announced  above  were  deemed  controlling  in  each  of  the 
following  cases  involving  facts  analogous  to  those  presented  in 
the  present  appeal: 

In  RaymoTtd  v.  Chdcago,  M.  &  St  P.  Ry.  Cfo.,  243  U.  S.  43,  61 
L.  Ed.  583,  37  Sup.  Ct.  Rep.  268,  there  were  presented  these 
facts:  The  Milwaukee  main  line  had  been  completed  from 
Chicago  to  Seattle,  and  had  been  employed  for  several  years  in 

interstate  commerce.    In  order  to  shorten  the  line,  lessen  the 

* 

grade,  and  make  more  efScient  its  service,  the  company  com- 
menced cutting  a  tunnel  through  the  mountain  between  Hor- 
riek's  Spur  and  Bookdale,  Washington,  witii  the  intention  of 
using  the  tunnel,  when  completed,  for  the  main  line.  Raymond 
was  employed  as  a  laborer  in  the  tunnel  work  and  was  injured 
while  in  the  discharge  of  his  duties  and  before  the  tunnel  was 
completed  or  in  use.  The  court  said:  ''Considering  the  suit  as 
based  upon  the  federal  Employers'  Liability  Act,  it  is  certain 
under  recent  decisions  of  this  court,  whatever  doubt  may  have 
existed  in  the  minds  of  some  at  the  time  the  judgment  below  was 
rendered,  that  under  the  facts  as  alleged  Raymond  and  the  rail- 
way company  were  not  engaged  in  interstate  commerce  at  the 
time  the  injuries  were  suffered,  and  consequently  no  cause  of 
action  was  alleged  under  the  Act" — citing  the  Yurhonis  and 
Harrington  Cases  above. 

At  the  same  term,  the  court  decided  the  case  of  New  York  Cent, 
R.  Co.  V.  White,  243  U.  S.  188,  Ann.  Cas.  1917D,  629,  L.  R.  A. 
,  1917D,  1,  61  L.  Ed.  667, 37  Sup.  Ct.  Rep.  247.  The  railroad  com- 
pany, an  interstate  carrier,  was  engaged  in  building  a  new  sta- 
tion and  new  tracks  upon  its  line.  Wliite  was  employed  by  it 
as  a  watchman  to  guard  tools  and  materials  intended  to  be  used 
in  the  new  construction  work,  and  while  so  engaged  was  killed. 
The  action  was  brought  by  his  surviving  wife.'  The  supreme 
court  disposed  of  the  case  as  follows:  ''The  first  point  assumes 
that  the  deceased  was  employed  in  interstate  commerce  at  the 
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time  he  received  the  fatal  injuries.  •  •  •  The  admitted  fact 
that  the  new  station  and  tracks  were  desired  for  use,  when 
finished,  in  interstate  commerce,  does  not  bring  the  case  within 
the  federal  Act.  The  test  is:  'Was  the  employee  at  the  time  of 
the  injury  engaged  in  interstate  transportation  or  in  work  so 
closely  related  to  it  as  to  be  practically  a  part  of  it? *  (Shanks 
V.  Ddausjre,  Lacka/wanna  &  Western  R.  R.  Co,,  239  U.  S.  556, 
558  [L.  B.  A.  1916C,  797,  60  L.  Ed.  436,  36  Sup.  Ct.  Bep.  188].) 
Decedent's  work  bore  no  direct  relation  to  interstate  transporta- 
tion, and  had  to  do  solely  with  construction  work,  which  is 
clearly  distinguishable,  as  was  pointed  out  in  Pedersen  v.  DeUi- 
ware,  Lackawanna  &  Western  R,  R.  Co.,  229  U.  S.  146,  152 
[Ann.  Cas.  1914C,  153,  57  L.  Ed.  1125,  33  Sup.  Ct.  Bep.  648,  3 
N.  C.  C.  A.  779].  And  see  Chicago,  Burlington  &  Quincy  R.  R. 
Co,  V.  Harrington,  241  U.  S.  177, 180  [60  L.  Ed.  941,  36  Sup.  Ct. 
Bep.  517,  11  N.  C.  C.  A.  992] ;  Raymond  v.  Chicago,  Milwaukee 
&  St.  Paul  Ry.  Co.,  this  day  decided,  ante  [243  U.  S.],  p.  43,  [61 
L.  Ed.  583,  37  Sup.  Ct.  Bep.  268] .  The  first  point  therefore  is 
without  basis  in  fact." 

Three  years  prior  to  the  decision  in  the  last  case  above,  a  some- 
what similar  case  was  before  the  circuit  court  of  appeals  for  the 
eighth  circuit.  {Bravis  v.  Chicago,  M.  dk  Si.  P.  Ry,  Co.,  217 
Fed.  234;  133  C.  C.  A.  228.)  The  railway  company,  an  inter- 
state carrier,  was  engaged  in  straightening  its  main-line  track 
between  Hopkins,  Minnesota,  and  Aberdeen,  South  Dakota,  and 
to  that  end  was  building  a  cut-off  near  Chanhassen,  Minnesota, 
to  avoid  a  curve.  The  new  roadbed  was  practically  completed, 
but  the  rails  were  not  laid.  A  concrete  bridge  was  being  in- 
stalled as  a  part  of  the  cut-off.  Bravis  was  employed  by  the 
company  to  work  on  the  bridge  and,  while  so  employed,  was 
injured.  The  court  held  that  he  was  not  employed  in  interstate 
commerce,  and  said:  '*But  there  were  no  rails  on  the  roadbed  on 
this  cut-off.  It  never  had  been  used,  it  was  not  then  used,  and 
until  it  should  be  ironed  it  could  not  be  used,  by  the  defendant 
in  interstate  commerce.  The  mere  fact  that  it  was  the  purpose 
and  intention  so  to  use  it  at  some  future  time  did  not  make  it 
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an  instrumentality  of  interstate  commerce.  That  purpose  and 
intention  might  be  changed,  and  it  might  never  be  used  in  inter- 
state commerce,  or, at  all.  The  argument  that  the  building  of 
the  cut-oflf  was  the  mere  correction  or  prevention  of  a  defect  or 
insuflSciency  of  the  defendant's  instrumentality  for  conducting 
interstate  commerce  is  too  remote  and  inconsequential  to 
convince." 

The  decisions  in  the  foregoing  cases  determine  that  plaintiff 
[4]  was  not  employed  in  interstate  commerce  at  the  time  he  was 
injured,  and  therefore  he  was  not  entitled  to  recover  upon  his 
own  showing. 

The  order  is  affirmed. 

Affirmed. 

Kb.  Chief  Justice  Bbantly  eonenrs. 


BJOBNEBY'   BT     AL.,     Respondents,     v.     MINNEAPOLIS 
THRESHING  MACHINE  CO.,  Appellant, 

(No.  3,950.) 
(Submitted  September  20,  1918.    Decided  November  18,  1918.) 

[176  Fac.  617.] 

Principal  and  Agent — Commissions — Agency  Contracts — Modi" 
fication — Effect — Account  Stated, 

Principal  and  Agent — Commiasionfl — Account  Stated. 

1.  In  an  action  to  recover  commissions  on  sales  of  farm  implements 
under  an  agencj  contract,  a  "settlement  sheet/'  the  debit  and  credit 
sides  of  which  apparently  balanced  and  which  was  signed  by  plaintiffs, 
held,  under  the  circumstances,  not  to  constitute  an  account  stated,  t.  e., 
an  agreement  that  nothing  was  due  them  for  services  performed  in 
making  the  sales. 

[As  to  right  of  agent  to  file  bill  against  principal  for  an  accounting 
see  note  in  Ann.  Cas.  1914B,  836.] 

Same — Agency  Contract — -Modification — ^Bight  to  Commissions. 

2.  Sales  for  less  than  price  list  and  on  terms  different  from  those 
authorized  in  the  agency  contract  could  not  prevent  recovery  of  commis- 
sions where  the  changes  in  price  and  terms  were  directed  by  defendant 
under  a  clause  in  the  contract  reserving  to  itself  the  right  to  do  so. 
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8ame — ^Payment — Second-hand  Articles — ComnuBsions. 

3.  Where  sales  agents  were  instructed  hj  their  principal  to  accept  a 
second-hand  engine  as  part  payment  on  new  farm  implements,  the  value 
placed  upon  the  engine  by  defendant  company  represented  money,  on 
which  plaintiffs  were  entitled  to  commissions. 

Same — Bight  to  Commissions — Unpaid  Installments. 

4.  Where  an  agency  agreement  provided  that  commissions  on  time 
eales  should  foe  due  only  when  the  installments  were  paid  to  the  prin- 
cipal, they  could  not  foe  recovered  upon  unpaid  installments. 

Appeai  from  District  Court,  FtatJiead  County;  T.  A.  Thomp- 
son, Judge, 

Action  l^  Bmil  B.  Bjomeby  and  another,  doing  business  un- 
der the  firm  name  and  style  of  Bjomeby  Brothers,  against  the 
Minneapolis  Threshing  Machine  Company.  Judgment  for 
plaintiffs.    Defendant  appeals.    Modified  and  affirmed. 

Messrs,  McKemie  dk  McKemie,  for  Appellant,  submitted  a 
brief;  Mr.  John  McKemie  argued  the  cause  orally. 

Plaintiffs  allege  a  settlement  between  the  parties  concerning 
the  sale  but  object  to  a  part  of  the  settlement  sheet,  to-wit: 
The  placing  of  the  small  **o."  And  with  respect  to  the  small 
''o''  or  the  settlement  sheet,  they  do  not  allege  any  false  state- 
ments or  representations  made  by  appellant  regarding  the 
same,  but  simply  allege  that  appellant  artfully,  skillfully  and 
fraudulently,  etc,  placed  the  small  **o"  in  such  a  manner  that 
at  the  time  plaintiffs  signed  the  settlement  sheet,  they  did  not 
observe  or  notice  it.  The  allegation  with  reference  to  the  **o" 
is  not  sufficient  to  constitute  fraud  in  the  making  of  the  settle- 
ment. The  **o"  was  in  the  settlement  sheet  when  respondents 
signed  the  same,  but  they  did  not  notice  it — ^that  is  all.  In 
pleading  fraud  or  deceit  in  the  making  of  a  contract,  the  state- 
ment of  facts  SB  to  how  the  fraud  or  deceit  was  committed  must 
make  it  appear  with  reasonable  certainty,  (1)  that  the  defend- 
ant made  a  representation  or  statement  intending  that  the 
plaintiff  should  act  upon  it;  (2)  that  the  representation  was 
false;  (3)  that  the  plaintiff  believed  the  statement  and  acted 
upon  it  and  was  damaged.     {Power  &  Bro.,  Ltd,,  v.  Turner,  37 
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Mont.  521,  97  Pac.  950.)     Neither  do  the  facts  alleged  show  a 
concealment  of  the  ''o''  by  appellant. 

Appellant  makes  the  point  that  it  appears  from  the  complaint 
that  the  parties  thereto  had  a  mutual  accounting  and  settlement 
in  writing  as  to  and  covering  the  sale  set  out  in  the  complaint, 
and  an  account  was  then  and  there  stated  between  them  as  to 
the  sale  and  the  commission;  and  the  items  of  the  original  ac- 
count could  not  be  ''inquired  into  or  surcharged  except  upon  the 
^ound  of  fraud,  error  or  mistake  in  the  ascertainmjent  of  the 
balance,  and  then  only  when  the  fraud,  error  or  mistake  upon 
which  the  agreement  is  sought  to  be  impeached  is  specifically 
alleged."     {Martin  v.  Beinze,  31  Mont.  68,  77  Pac.  427.)     No 
fraud,  error  or  mistake  is  charged  as  to  the  statement  of  ac- 
count in  this  case.     That  one  item  is  disputed  will  not  prevent 
the  amount  of  the  others  from  becoming  an  account  stated. 
{Mvlford  V.  Caesar,  53  Mo.  App.  263.)     The  objection  to  some 
only  of  the  items  in  the  account  will  admit  the  others  to  be 
correct.     (Joseph  v.  Southwark  Foundry  &  Mack,  Co.,  99  Ala. 
47,  10  South.  327 ;  Bums  v.  CampbeU,  71  Ala.  271,  286 ;  Tuggle 
V.  Minor,  76  Cal.  96,  18  Pac.  131.)     There  may  be  an  account 
stated  between  a  factor  and  his  consignor.     (Smith  v.  Marvin, 
27  N.  T.  137.)     The  fact  that  the  account  was  not  made  out  be- 
tween the  parties  but  that  one  made  it  and  sent  it  to  the 
other,  who  received  and  acquiesced  in  it,  will  not  prevent  its 
being  an  account  stated.     (ToUmd  v.  Sprague,  37  U.  S.   (12 
Pet.)  334,  9  L.  Ed.  1107.)     A  letter  containing  an  account,  if 
rendered  by  one  to  the  other  of  the  parties  to  the  account  and 
retained  by  the  latter  without  objecting  within  a  reasonable 
time,    will   be   evidence   of   the   correctness   of   the    account. 
(Smith  V.  Kennedy,  1  Wash.  Ter.  55.) 

Messrs.  Foot  dk  MacDonald,  for  Respondents,  submitted  a 
brief ;  Mr.  T.  H.  MacDonald  argued  the  cause  orally. 

Respondents  find  fault  with  the  complaint  in  that  it  does  not 
set  forth  the  fraud  of  the  appellant  with  sufficient  certainty. 
His  remedy  is  not  a  general  demurrer  but  a  demurrer  under 
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subdiTision  7,  section  6534,  Revised  Codes.  '*A  general  charge 
of  fraud  may  be  sufficient,  however,  in  a  case  not  susceptible  of 
a  more  specific  charge."     (McLachlan  v.  Staples,  13  Wis.  448.) 

The  most  favorable  view  to  which  appellant  is  entitled  from 
the  settlement  sheet  is  that  it  does  not  state  what  the  commis- 
sion to  be  paid  respondents  is  to  be,  but  leaves  that  in  ambiguity. 
The  complaint  alleges  the  settlement  was  prepared  by  appellant. 
That  ambiguity  or  uncertainty  must  be  construed  most  strongly 
against  the  appellant  who  is  responsible  for  it  (FirUey  v. 
School  District,  51' Mont.  411,  153  Pac.  1010.) 

The  following  cases  hold  that  one  may  declare  on  the  original 
contract  and  impeach  a  subsequent  account  stated  for  fraud  and 
mistake.  **  Where  items  are  omitted  plaintiff  may  sue  for  cor- 
rect balance."  {Stcmdard  OH  Co.  v.  Yam,  Etten,  107  U.  S. 
325,  27  L.  Ed.  319,  1  Sup.  Ct.  Rep  178.)  ''It  is  doubtless  true 
that  the  creditor  may  for  certain  purposes  disregard  the'  settle- 
ment and  sue  on  the  original  items."  (Porter  v.  Chicago,  I.  & 
D.  By,  Co.,  99  Iowa,  351,  68  N.  W.  724.) 

The  commission  to  be  paid  respondents  is  so  vagifely  expressed 
as  to  be  wholly  unascertainable.  Therefore  the  instrument  is 
void.     (Rev.  Codes,  sec.  4999.) 

The  rule  is  that  evidence  of  the  interpretation  placed  on  a 
contract  by  the  parties  is,  in  general,  not  admissible  as  an  aid 
in  its  construction,  but  such  interpretation  and  understanding 
is  receivable  for  some  purposes.  In  the  instant  case  the  mistake 
of  the  respondents  in  signing  the  contract  is  one  of  the  issues. 
In  such  cases  evidence  of  the  understanding  of  the  parties  is 
admissible.  (Douglass  v.  Reynolds,  7  Pet.  (U.  S.)  113,  8  L.  Ed. 
626 ;  Lombard  v.  Martin,  39  Miss.  147 ;  Oleivn  v.  Lehnen,  54  Mo. 
45;  Dunning  v.  Roberts,  35  Barb.  (N.  Y.)  463.)  '*The  under- 
standing of  the  party  is  admissible  in  evidence  where  such  un- 
derstanding is  a  fact  independently  relevant."  (Pottkamp  v. 
Buss,  5  Cal.  Unrep.  462,  46  Pac.  169 ;  People  v.  Clark,  106  Cal. 
32,  39  Pac.  53.) 

The  instrument  set  forth  in  the  answer  is  so  vague  and  uncer- 
tain in  its  terms  that  it  is  impossible  to  determine  what  was 
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intended  thereby  by  way  of  commissions  to  be  paid  to  the  re- 
spondents. Therefore  it  is  void  for  uncertainty.  (Rev.  Codes, 
sec.  4999;  Price  v.  SHpek,  39  Mont.  426,  104  Pac.  195.) 

In  this  case  there  is  an  issue  of  fact  as  to  what  the  interpretSr 
tion  of  the  written  instrument,  Exhibit  **B,"  should  be.  The 
writing  is  ambiguous  and  must  be  solved  by  extrinsic  uncon- 
ceded  facts.  It  then  becomes  a  matter  for  the  jury  to  deter- 
mine what  inference  is  to  be  drawn  from  those  facts,  and  there 
is  no  dispute  as  to  the  legal  meaning  of  the  same,  so  there  is  no 
occasion  for  any  construction  by  the  court.     (38  Cyc.  152.) 

MR.  JUSTICE  HOLLOWAT  delivered  the  opinion  of  the 
court. 

In  May,  1908,  Bjomeby  Bros.,  respondents  herein,  by  an 
agreement  in  writing  became  the  representatives  of  the  Minne- 
apolis Threshing  Machine  Company  for  the  sale  of  its  farm 
machinery  in  Flathead  county.  The  contract  provided  that 
sales  should  be  made  at  prices  fixed  by  the  company  and  that 
the  commission  to  the  agents  should  be  computed  upon  that 
basis.  This  action  was  brought  to  recover  commissions  alleged 
to  be  due  plaintiffs  on  account  of  the  sale  of  a  threshing  outfit, 
including  stacker,  to  one  Clark  Meade. 

It  is  alleged  that  the  list  price  of  the  machinery  was  originally 
$4,005.80,  but  that  by'  directions  of  the  company  it  was  sold  to 
Meade  for  $3,041.85,  and  that  the  defendant  has  refused  to  pay 
the  commission  or  any  part  of  it.  The  answer  contains  certain 
admissions  and  denials,  not  now  material,  and  an  affirmative  de- 
fense to  the  effect  that  plaintiffs  and  defendant  had  stated  an 
account  between  them  and  had  mutually  agreed  that  there  was 
not  anything  due  from  defendant  to  plaintiffs  as  commissions 
on  the  Meade  sale.  The  allegations  of  this  affirmative  defense 
were  plit  in  issue  by  reply,  and  a  trial  of  the  cause  resulted  in  a 
judgment  in  favor  of  plaintiffs  for  $963.95,  interest  and  costs, 
from  which  judgment  defendant  appealed. 

We  deem  it  unnecessary  to  consider  appellant's  specifications 
of  error  in  detail.    The  real  questions  in  issue  arise  over  the 
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proper  construction  of  the  agency  contract,  in  view  of  certain 
correspondence  between  the  parties,  and  the  force  or  effect  of  a 
so-called  settlement  agreement,  Exhibit  **B." 

There  is  not  any  conflict  in  the  evidence.  The  negotiations 
with  Meade  were  initiated  by  the  company  through  Wood,  its 
Spokane  agent.  Different  terms  had  been  under  consideration, 
but  a  proposal  in  the  form  of  an  order  had  been  submitted  to 
the  company  for  approval  or  rejection.  By  the  terms  of  this 
proposal,  Meade  was  to  turn  over  to  the  eompany  a  second-hand 
engine,  give  his  notes  for  sums  aggregating  $2,650,  and  pay  the 
freight  on  the  machinery  he  was  to  purchase.  It  was  while  this 
proposition  was  before  the  company  that  the  business  was  first 
called  to  the  attention  of  plaintiffs,  in  a  letter  from  the  company 
to  them  dated  August  5,  1908.  By  that  letter  the  company  dis- 
closed the  terms  of  the  proposed  sale,  but  indicated  its  intention 
to  decline  to  fill  the  order  because  of  the  insufficiency  of  the 
security.  Plaintiffs  were  directed  to  see  Meade  and  inform  him 
that,  if  he  would  execute  a  real  estate  mortgage  as  additional 
security,  the  proposition  would  be  considered;  otherwise,  it 
would  not  be.  The  letter  concluded:  **If  you  can  get  the  thing 
fixed  up  with  him,  let  us  know  right  away,  and  we  can  fill  the 
order  promptly,  as  we  have  the  goods  ready  to  ship.''  In  com- 
pliance with  the  directions  given,  plaintiffs  obtained  the  order 
upon  the  terms  already  mentioned,  but  with  the  additional 
security  required,  and  this  order  was  accepted  by  the  company 
and  the  machinery  shipped  and  delivered.  On  August  13  the 
company  in  a  letter  to  plaintiffs  acknowledged  the  receipt  of  the 
Meade  notes  and  securities,  and  inclosed  **  settlement  sheets"  in 
duplicate,  one  of  which  was  signed  by  plaintiffs  and  returned 
to  the  company.  On  the  debit  side  of  this  sheet  the  machinery 
sold  to  Meade  is  listed  at  $4,005.80.  On  the  credit  side  are 
enumerated  the  Meade  notes  for  $2,650,  and  the  further  items 
as  follows : 

1  14  H.  Port  Huron  engine  net 391.85 

Commission  25  per  cent  on  $3,755.80 938.95 

Commission  10  per  cent  on  250.00 25.00 
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The  account  was  thus  balanced,  the  total  on  each  side  being 
$4,005.80.     The  sheet  concluded  with  these  recitals : 

''Upon  receipt  of  settlement  as  above,  there  will  be  due  dealer, 
as  per  terms  of  contract  commission  certificates 0 

''Com.  to  be  paid  when  old  engine  is  resold  and  Co.  gets  their 
net  out  of  it. 

''This  settlement  is  correct,  there  are  no  claims  for  shortage, 
etc,'' 

Notwithstanding  plaintiffs  were  the  procuring  cause  of  the 
[1]  sale  and  had  performed  their  services  under  the  direction 
of  the  company,  it  is  now  insisted  that,  by  signing  this  sheet,  an 
account  was  stated,  whereby  plaintiffs  agreed  that  they  should 
not  receive  any  compensation  for  their  labor.  In  support  of  our 
conclusion  that  an  account  was  not  stated,  we  quote  the  follow- 
ing from  the  opinion  of  this  court  in  Voighi  v.  Brooks,  19  Mont. 
374,  48  Pac.  549:  "An  'account  stated'  means  a  balance  ascer- 
tained between  the  parties  to  a  settlement,  and,  where  plaintiff 
is  able  to  show  that  the  mutual  dealings  which  have  occurred 
between  two  parties  have  been  adjusted,  settled  and  a  balance 
struck,  the  law  implies  a  promise  to  pay  that  balance.  {Wat- 
kins  V.  Ford,  69  Mich.  357,  37  N.  W.  300.)  It  is  strictly  evi- 
dence of  the  admission  of  a  debt;  it  is  the  acknowledgment  of 
the  existing  condition  of  liability  between  the  parties.  'From 
an  account  stated  the  law  implies  a  promise  to  pay  whatever 
balance  is  thus  acknowledged  to  be  due.'  " 

In  the  letter  accompanying  the  sheet  the  company  wrote: 
"You  will  notice  we  are  not  figuring  any  commission  due  you  at 
this  time/'  While  on  the  sheet,  which  was  a  printed  form,  was 
written:  "Commission  to  be  paid  when  old  engine  is  resold  and 
company  gets  their  net  out  of  it."  When  it  is  recalled  that 
plaintiffs'  commission  was  fixed  by  the  agency  contract,  it  can- 
not be  said  that,  by  terms  so  indefinite  and  uncertain  as  those 
employed  in  this  settlement  sheet,  plaintiffs  agreed  that  nothing 
whatever  should  be  paid  them  for  effecting  the  M^ade  sale. 

It  is  suggested  that  the  company  could  not  have  intended  to 
pay  any  commission  on  a  sale  at  such  a  reduced  price,  otherwise 
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it  would  have  suffered  a  distinct  loss.  The  sale  price,  $3,041.85, 
is  exactly  the  net  amount  which  the  company  would  have  re- 
ceived if  the  sale  had  been  for  $4,005.80  and  commissions  had 
been  paid  according  to  the  terms  of  the  contract.  The  force  of 
the  suggestion  is  destroyed  by  the  record  made  by  the  company 
itself.  In  its  letter  to  plaintiff  dated  August  11  it  said:  "You 
can  tell  Meade  for  us  that  he  has  got  the  cheapest  and  best  out- 
fit we  ever  sold  in  the  state  of  Montana,  but  it  is  all  right  if 
he  only  makes  good  with  it  and  we  open  the  way  for  good 
trade,  we  imU  try  to  forget  the  loss  tTiMi  we  are  making,^'  If 
it  paid  no  commission,  it  could  not  suffer  any  loss,  and  it  is  only 
upon  the  theory  that  it  contemplated  the  payment  of  commis- 
sion in  some  amount  that  its  statement  is  intelligible. 

It  is  further  insisted  that  plaintiffs  cannot  claim  commission 
[2]  because  they  sold  for  less  than  the  list  price  and  extended 
the  time  of  payment  over  a  longer  period  than  their  contract 
authorized.  The  sale  price  and  terms  of  payment,  however, 
were  not  fixed  by  these  plaintiffs,  but  by  the  defendant  itself. 
Paragraph  10  of  the  agency  contract  provided:  "The  company 
reserves  the  right  to  change  or  abridge  at  any  time  the  terms 
of  sale  or  the  factory  list  price  of  its  machinery,  repairs  and 
supplies."  By  directing  plaintiffs  to  sell  upon  the  terms  and 
at  the  price  stated,  the  company  elected  to  exercise  the  right  re- 
served to  it,  and  for  the  purposes  of  the  Meade  transaction  the 
longer  terms  became  the  contract  terms,  and  $3,041.85  became 
the  list  price  upon  which  commission  should  be  calculated. 

Neither  is  there  any  merit  in  the  suggestion  that  plaintiffs 
[3]  cannot  claim  commission  upon  the  amount  represented  by 
the  value  set  upon  the  second-hand  engine.  That  particular 
term  of  the  sale  was  also  imposed  by  the  company.  Plaintiffs 
had  no  choice  in  the  matter,  and  as  to  them  it  represented  so 
much  money. 

The  agency  agreement  provides  that  commissions  upon  time 
[4]  sales  shall  be  due  only  as  the  installments  are  paid  to  the 
company.    One  of  Meade's  notes  for  $600  had  not  been  paid 
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when  this  action  was  commenced,  and  plaintiffs  are  not  entitled 
to  commission  on  that  amount  until  it  is  paid. 

The  sale  price  of  the  stacker  was  $225,  and  of  the  thresher 
proper,  $2,816.85.  Upon  the  former,  the  commission  provided 
by  paragraph  11  of  the  contract  is  $25,  and  upon  the  latter 
(after  dedu<3ting  $600  for  the  unpaid  note)  the  commission  is 
25  per  cent  or  $554.21,  making  a  total  of  $579.21,  for  which  the 
verdict  should  have  been  returned  and  the  amount  upon  which 
interest  should  have  been  computed. 

The  cause  is  remanded  to  the  district  court,  with  directions  to 
modify  the  judgment  accordingly,  and,  when  so  modified,  it 
will  stand  affirmed.  Each  party  will  pay  his  costs  of  this 
appeal. 

Mb.  Chief  Justice  Bbantly  concurs. 

Mb.  Justice  Pigott  did  not  hear  the  argument  and  takes  no 
part  in  the  foregoing  decision. 


.WHEELEB,  Respondent,  v.  McINTYEE,  Appellant. 

(No.  4,157.) 
(Submitted  October  12,  1918.    Decided  November  20,  1918.) 

[175  Pac.  892.] 

Injunction — Real  Property  —  Landlord  and  Tenant  —  Lease  of 
Building — Sale  of  Land — Complaint — Trespass, 

Injunction — ^Leases — Sale    of    Land — ^Bemoral    of    Building — Complaint — 
Sufficiency. 

1.  Complaint  in  an  action  by  the  assignee  of  a  lease  of  a  building 
used  for  business  purposes,  the  lease  being  for  a  term  of  years  still  ex- 
isting, to  enjoin  the  owner  thereof  from  moving  it  to  another  site,  held 
sufficient  to  withstand  a  general  demurrer. 

Beal  Property — ^Lease  of  Building — Implied  I^iclusion  af  Land. 

2.  Where  the  owner  of  land  leaees  a  building  for  a  term  of  years 
without  expressly  including  the  land,  he  thereby  demises  the  latter 
unless  the  contrary  intention  is  manifest. 

[As  to  the  word  "house''  in  lease  as  includlBg  land,  see  note  in  Ann. 
Cm.  1914B,  1239.] 
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Same — ^Lease  for  Years — Nature  of  Estate. 

3.  A  lease  for  years  is  a  chattel  real,  both  under  tection  4485,  Be- 
yised  Codes,  and  the  common  law. 

Same — In j unction — Complaint — Unnecessary  Allegations. 

4.  To  entitle  the  assignee  of  a  lease  for  years  to  an  injunction  against 
the  removal  of  the  building  in  which  he  conducts  business,  he  need  not 
Bhow  that  the  threatened  wrong  would,  if  committed,  interfere  with  or 
destroy  his  business  or  that  defendant  is  unable  to  answer  in  damages. 

Same — Injunction — Continuing  Trespass — Multiplicity  of  Actions. 

6.  Injunction  lies  to  prevent  a  multiplicity  of  actions  at  law  for  dam- 
ages which  would  be  caused  by  the  threatened  commission  of  continu- 
ing and  repeated  trespasses  upon  plaintiff  lessee's  estate  in  the  build- 
ing attempted  to  be  moved  to  another  site. 

Same — ^Rights  of  Lessee. 

6.  l^owledge  in  the  assignee  prior  to  taking  over  a  lease  of  a 
building  that  the  owner  had  sold  the  lot  and  contemplated  removal  of 
the  structure  to  another  site  before  expiration  of  the  lease,  could  not 
affect  his  rights  under  the  lease  or  deprive  him  of  the  right  to  an  in- 
junction restraining  removal  of  the  building. 

Same — Injunction — ^Doctrine  of  Comparative  Injury. 

7.  In  determining  whether  injunction  should  issue  to  restrain  the 
threatened  removal  of  a  building  held  under  lease,  the  doctrine  of  rela- 
tive or  comparative  injury  and  inconvenience  should  be  resorted  to  only 
when  the  party  whose  rights  are  threatened  with  invasion  or  destruction 
can  be  thoroughly  protected. 

Appeal  from  District  Court,  HiU  County;  W.  B.  BJioades; 
Judge. 

Action  by  W.  H.  Wheeler  against  Margaret  Melntyre  for 
injunction.  From  a  judgment  for  plaintiff,  defendant  appeals. 
AfSrmed. 

Cause  submitted  on  brief  of  Counsel  for  Appellant 

Messrs.  Prwy  &  CaUaway  and  Mr.  L.  V.  Beaulieu,  for  Appel- 
lant. 

The  rule  is  that  equity  will  not  interpose  to  restrain  the  mere 
violation  of  a  municipal  ordinance  at  the  instance  of  an  individ- 
ual. It  will  so  interpose  its  extraordinary  powers  only  when 
such  acts  amount  to  nuisances,  or  where  the  applicant  for  its 
protection  shows  that  by  reason  of  the  violation  of  the  ordinance 
some  special  and  irreparable  injury  will  result  to  him.  {Rice 
V.  Jefferson,  50  Mo.-App.  464;  King  v.  HcmUll,  97  Md.  103,  54 
Atl.  625;  O'Brien  v.  Loner,  158  Ind.  211,  61  N.  E.  1004;  Young 
V.  Scheu,  56  Hun,  307,  9  N.  Y.  Supp.  349 ;  Sheldon  v.  Weeks, 
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51  HI.  App.  314;  Jenks  v.  WUliams,  115  Maas.  217;  Manu- 
facturers' Oas  &  OH  Co.  V.  Indiana  etc.  OU  Co.,  155  InA  566, 
58  N.  E.  851;  People  ex  rel.  L'Abbe  v.  District  Court,  26  Colo. 
386,  46  L.  B.  A.  850,  58  Pac.  604;  Tiede  v.  Schneidt,  99  Wis. 
201,  74  N.  W.  798;  Meredith  v.  Triple  Island  Gunning  Club,  113 
Va.  80,  Ann.  Cas.  1913B,  531,  38  L.  R.  A.  (n.  b.)  286,  73  S.  E. 
721;  Siskiyou  Lumber  dk  MerccmtOs  Co.  y.  Rostel,  121  Gal.  511, 
53  Pac.  1118.) 

Inasmuch  as  the  facts  brought  before  this  court  do  not  reveal 
any  of  the  fundamentals  upon  which  the  statements  of  a  wit- 
ness as  to  cause  and  effect  can  rest,  the  statement  of  the  respond- 
ent as  to  the  result  of  moving  the  building  was  inadmissible. 
Without  it  there  is  nothing  to  show  that  his  estate  would  in  all 
probability  be  destroyed  under  any  view  of  the  facts.  (17  Cyc. 
101 ;  Poy;er  dk  Bros.  v.  Turner,  37  Mont.  521,  97  Pac.  950 ;  Mor-- 
row  V.  Missouri  Pac.  By.  Co.,  140  Mo.  App.  200,  123  S.  W.  1034; 
Wallace  v.  Jefferson  Gas  Co.,  ^47  Pa.  St.  205,  23  Ati.  416; 
Pennsylvania  Co.  v.  MitcheU,  124  Ind.  473,  24  N.  E.  1065; 
Piper  V.  Woolman,  43  Neb.  280,  61  N.  W.  588;  EUiott  v. 
Ferguson,  37  Tex.  Civ.  40,  83  S.  W.  56.) 

The  decisions  deny  the  right  of  an  individual  to  invoke  equi- 
table interposition  where  the  injury  is  not  made  to  appear  irrep- 
arable or  where  the  inadequacy  of  compensatory  relief  is  not 
made  to  appear.  {Boston  etc.  Min.  Co.  v.  Montama  Ore  etc.  Co., 
23  Mont.  557,  59  Pac.  919 ;  Koufman  v.  City  of  Butte,  48  Mont. 
400,  lEte  Pac.  770;  Karl  v.  Pilkington,  2  Alaska,  191.)  Relief 
based  upon  merely  nominal,  technical,  theoretical,  problematical 
or  speculative  damages  is  not  favored,  lest,  otherwise,  courts  in 
so  acting  be  regarded  as  engines  of  oppression  and  vexation, 
which  would  be  far  distant  from  the  object  of  their  creation. 
{Bigelow  v.  Hartford  Bridge  Co.,  14  Conn.  565,  36  Am.  Dec. 
502 ;  People  v.  Canal  Board,  55  N.  T.  390 ;  James  v.  Bondurant 
(Iowa),  86  N.  W.  274;  Swan  Creek  Twp.  v.  Brown,  130  Mich. 
382,  90  N.  W.  38;  Jacob  v.  Day,  111  Cal.  571,  44  Pac.  243;  In  re 
Penn  Development  Co.,  220  Fed.  222,  224;  Freeman  v,  Scherer, 
97  Kan.  184,  154  Pac.  1019.)^ 
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MR.  JUSTICE  PIGOTT  delivered  the  opinion  of  the  court. 

By  the  judgment  in  this  action  defendant  Mclntyre  (who 
will  hereinafter  be  called  the  defendant)  is  perpetually  enjoined 
from  removing,  or  attempting  to  remove,  and  from  digging,  ex- 
cavating, and  removing  the  ground  and  foundation  from  be- 
neath, a  wooden  building  known  as  the  Mclntyre  Opera  House. 
On  this  appeal  by  her  from  that  judgment  her  counsel  have 
argued  at  length  the  several  specifications  of  particulars  in 
which,  as  she  asserts,  the  trial  court  committed  error  prejudi- 
cially affecting  her  rights.  The  plaintiff  has  not  seen  fit  to 
state  or  present  his  contentions,  nor  has  he  appeared,  on  this 
appeal. 

1.  Defendant's  first  contention  is  that  the  complaint,  her 
general  demurrer  to  which  the  court  below  overruled,  fails  to 
state  facts  sufBcient  to  constitute  a  cause  of  action,  or  to  invoke 
the  injunctional  jurisdiction  of  equity.  Its  allegations  may  be 
paraphrased  and  epitomized  thus : 

The  Mclntyre  Opera  House,  a  wooden  (or,  according  to  the 
complaint,  a  ''wood  frame")  building,  having  a  stone  founda- 
tion imbedded  in  the  earth,  at  all  the  times  mentioned  in  the 
complaint  stood,  and  yet  stands,  on  certain  lots  situate  within 
the  fire  limits  of  Havre.  In  December,  1915,  and  while  defend- 
ant was  the  owner  of  the  lots  as  well  as  of  the  building,  she 
leased  the  building,  describing  and  identifying  it  as  being  on 
these  lots,  to  strangers  for  the  term  of  three  and  a  half  years, 
with  the  privilege  of  three  years  additional,  at  the  monthly 
rental  of  $100.  In  October,  1916,  defendant  conveyed  the  build- 
*  ing  and  lots  to  her  codefendant.  In  March,  1917,  plaintiff  be- 
came the  assignee  of  the  lease  and  has  kept  its  covenants.  As 
such  assignee  he  is  in  possession  of  the  building,  and  therein 
carries  on  the  business  of  exhibiting  moving  pictures  and  pre- 
senting theatrical  performances.  An  ordinance  of  Havre  pre- 
scribes that — **no  wood  frame  building  shall  be  moved  from  one 
place  to  another  within  the  fire  limits,  nor  from  without  to 
within  the  fire  limits,  except  to  a  different  portion  of  the  same 
lot  upon  which  it  may  stand."    Defendant  wrongfully  and  un- 
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lawfully  threatens  to  remove  the  building  from  its  present  site, 
and  has  made  ^tual  preparation  for  its  removal  by  digging 
and  excavating  the  ground  underneath  it,  and  by  removing 
parts  of  the  stone  foundation;  over  plaintiff's  protest,  she  has 
persisted  from  day  to  day  in  committing  such  wrongful  acts. 
Should  the  building  be  moved  to  a  place  beyond  the  fire  limits, 
or  should  defendant  be  permitted  to  move  the  building,  as  she 
now  threatens  and  is  preparing  to  do,  or  should  she  be  allowed 
to  continue  in  such  digging  and  excavation  of  the  earth  and 
removal  of  the  foundation,  the  estate  owned  and  enjoyed  by 
plaintiff  in  the  building  and  lots  will  be  totally  destroyed,  to  his 
irreparable  injury.  The  plaintiff  has  never  consented  to  or 
authorized  the  perpetration  of  any  of  the  wrongs  charged,  nor 
to  the  removal  of  the  building  either  within  or  without  the  fire 
limits.  He  prays  for  an  injunction  restraining  defendant  from 
moving  the  building  off  its  present  site,  and  from  digging,  ex- 
cavating and  removing  the  ground  and  foundation  beneath  the 
building. 

(a)  Defendant  insists  that  the  only  cause  of  action  at- 
tempted to  be  stated  is  based  upon  the  ordinance  pleaded ;  that 
the  ordinance  does  not  forbid  the  moving  of  such  a  building 
from  a  place  within  to  a  place  without  the  fire  limits ;  that  the 
allegation — assumed  by  her  to  be  the  gravamen  of  the  action — 
that  if  the  building  be  moved  to  a  place  beyond  the  fire  limits 
plaintiff's  estate  will  be  destroyed,  has  no  relation  to  the  ordi- 
nance ;  that  plaintiff  fails  to  charge  defendant  with  intention  or 
threat  to  move  the  building  without  the  fire  limits,  but,  on  the 
contrary  states  only  that  she  threatens  to  remove  it  from  its 
present  site.  From  these  premises  she  deduces  the  conclusion 
that  the  ordinance  is  inapplicable,  and  intimates  that,  even  if  it 
be  applicable,  equity  will  not  restrain  its  mere  violation  at  the 
instance  of  a  private  litigant,  except  where  the  wrongs  threat- 
ened amount  to  a  nuisance,  or  he  shows  that  some  irreparable 
injury,  special  to  himself,  would  ensue. 

But  the  major  premise  is  wrong,  as  is  also  the  assumption  that 
the  threat  to  move  the  building  beyond  the  fire  limits  constitutes 
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the  essence  of  the  eause  of  action.  All  reference  to  the  ordi- 
nance and  the  threats  to  move  the  building  to  ^  place  beyond 
the  fire  limits  may  be  eliminated  without  making  the  complaint 
insufficient,  as  will  appear  by  application  to  the  state  of  facts 
remaining  of  a  few  fundamental  and  long-established  principles 
of  law. 

After  elimination  of  these  matters  in  respect  of  the  ordinance 
[1]  and  fire  limits,  the  complaint  shows,  in  substance,  that  de- 
fendant, without  plaintiff's  consent  or  authority  and  against 
his  protest,  threatens  to>  and,  unless  restrained,  will,  move  from 
its  present  site  a  wooden  building  standing,  with  stone  founda- 
tion imbedded  in  the  earth,  on  certain  land,  which  building  was 
leased  at  a  monthly  rental  by  her  to  plaintiff's  assignors  for  a 
term  of  years  still  existing,  the  lease  having  been  made  prior 
to  her  conveyance  of  the  land  and  building;  that  the  building, 
with  the  land,  is  occupied  by  plaintiff  under  the  lease  and  used 
by  him  in  conducting  his  business;  that  in  the  execution  of 

I 

her  threat  she  continues  from  day  to  day  to  dig  and  excavate 
the  earth  under  the  building  and  remove  parts  of  its  foundation. 

Defendant  misconceives  the  character  and  dignity  of  the  prop- 
erty owned  by  plaintiff  as  assignee  of  the  lease.  She  regards  it 
as  strictly  personal  property,  and  invokes  the  rules  announced 
by  this  court  in  Eisenhauer  v.  Qiuinn,  36  Mont.  368,  122  Am.  St. 
Rep.  370,  14  L.  R.  A.  (n.  s.)  435,  93  Pac.  38.  In  that  case, 
however,  the  house  was  a  chattel  personal,  and  this  court  held 
that  an  injunction  should  not  have  been  granted  against  its  re- 
moval by  the  sheriff  under  writ  of  execution,  there  being  no 
showing  that  the  sheriff  was  insolvent  or  his  bond  not  sufficient, 
or  that  the  removal  of  the  house  could  not  be  compensated  in 
damages.     The  Eisenhmier  Case  is  not  pertinent. 

When  the  owner  of  land  and  the  building  affixed  thereto 
[2]  leases  the  latter  for  a  term  of  years  without  expressly  in- 
cluding the  former,  he  thereby  demises  the  land  unless  the  con- 
trary intention  is  manifested.  Defendant  owned  the  land  and 
likewise  the  building  which  was  then  and  is  now  affixed  thereto. 
By  leasing  the  building  to  plaintiff's  assignors  for  a  term  of 
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years,  she  effectually  demised  the  land.  Tliis  familiar  doctrine 
need  not  be  exemplified  by  citation  of  authority.  The  Revised 
Codes,  sections  4424,  4425  and  4427,  enact,  among  other  things, 
that  real,  or  immovable,  property  consists  of  land  and  that  which 
is  affixed  to  land,  by  being  imbedded  in  it,  as  in  the  case  of  walls, 
or  permanently  resting  upon  it,  as  in  the  case  of  a  building. 

True,  the  right  of  plaintiff  which  he  seeks  to  protect  against 
[3]  wrongful  invasion  and  consequent  destruction,  is  a  chattel 
interest.  It  is  a  chattel  real,  as  distinguished  from  a  chattel 
personal.  Section  4481  of  the  Revised  Codes,  declares  estates 
for  years  to  be  estates  in  real  property,  and  section  4485  defines 
chattels  real  to  be  estates  for  years ;  and  it  may  be  noted  in  pass- 
ing that  these  sections  work  no  change  in  the  common  law ;  for 
in  Co.  Litt.,  sees.  177,  118b,  it  is  said  that  chattels  real  are 
''reall,  because  they  conceme  the  reality,  as  tearmes  for  yeares 
of  lands  or  tenements."  Blackstone  in  the  second  volume  of  his 
Commentaries,  defines  them  to  be  *'such  as  savor  of  the  realty, 
such  as  leases  for  years  of  land.''  So  it  was  held  in  Hyatt  v. 
Vincennes  National  BamJc,  113  U.  S.  408,  28  L.  Ed.  1009,  5  Sup. 
Ct.  Rep.  573,  where  it  was  decided  that  a  lease  for  years  is  a 
chattel  real  which  must  be  sold  as  an  interest  in  land,  not  as 
personal  property,  which  is  also  provided  by  Revised  Codes, 
section  6836.  In  MUliken  v.  Faulk,  111  Ala.  658,  20  South. 
594,  the  court  said:  "  'A  chattel  real  •  •  •  is  an  immov- 
able thing,  attached  to  and  issuing  out  of  lands,'  and  this  we 
understand  to  be  universally  correct.    A  lease  is  a  contract 

•  •     •    for  the  possession    •    •     •    of  lands  and  tenements. 

•  •  •  Strictly  speaking,  it  is  not  a  term  applicable  to  chat- 
tels, which  are  not  attached  to  or  issue  out  of  realty.  A  lease 
is  a  conveyance  or  grant." 

The  complaint,  then,  shows  that  plaintiff  is  the  owner  and  en- 
titled to  the  quiet  and  peaceable  possession  and  enjoyment  of 
an  estate  for  years  in  the  land  and  the  building  resting  upon  it, 
free  from  interruption  or  molestation  by  defendant;  that  de- 
fendant has  wrongfully  committed  many  destructive  trespasses 
upon  plaintiff's  estate,  and,  unless  restrained,  w^  continue  to 
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do  80,  even  to  the  extent  of  moving  the  building  from  the  land ; 
that  the  execution  of  the  threat  will  utterly  destroy  plaintiff's 
estate  in  the  land,  and  deprive  him  of  the  right,  which  he  now 
has,  to  occupy  the  building  on  its  present  site.  While  neither  the 
wrongs  done  nor  those  threatened  are,  or  would  be,  technical 
waste,  they  are  necessarily  destructive  of  plaintiff's  estate,  and  ir- 
reparable in  their  character  and  very  nature.  To  justify  injunc- 
[4]  tive  process  in  such  circumstances,  there  is  no  need  that 
the  wrongs  threatened  would,  if  committed,  interfere  with  or 
destroy  plaintiff's  business,  nor  is  it  necessary  to  show  that  de- 
fendant is  unable  to  answer  in  damages. 

For  present  purposes  it  is  not  of  moment  whether  the  conduct 
of  defendant  be  characterized  as  tortious,  or  be  considered 
merely  as  breaches  of  the  contract  of  lease,  for  in  either  event 
the  complaint  is  sufficient  to  withstand  a  general  demurrer. 
Her  conduct  was  tortious,  for  plaintiff  is  the  owner  of  the  term, 
and  the  unlawful  acts  and  threats  are  those  of  a  stranger  to 
such  ownership.  Her  conduct  was  also  a  violation  of  her  cove- 
nants contained  in  the  lease. 

(b)  The  complaint  also  states  facts  sufficient  to  warrant  an 
[6]  injunction  to  prevent  a  multiplicity  of  actions  at  law  for 
damages  which  would  be  caused  by  the  commission  of  the  con- 
tinuing and  repeated  trespasses  threatened. 

The  demurrer  was  properly  overruled. 

2.  Parts  of  the  material  allegations  of  the  complaint  were 
admitted  by  the  answer,  and  the  others  were  proved  at  the  trial. 

During  the  trial,  defendant  sought,  unsuccessfully,  to  show 
that  plaintiff  had  consented  to  her  moving  the  building;  and 
while  the  tendency  of  the  evidence  was  to  prove  that  plaintiff's 
assignors  had  notice  after  the  lease  was  made  of  defendant's 
purpose  to  move  it,  there  was  no  proof  that  they  ever  consented. 
She  established  the  fact  that,  when  she  sold  the  land  to  her  co- 
defendant,  she  excepted  the  building  and  agreed  to  remove  it 
by  March  15,  1917;  but  this  could  not  affect  plaintiff's  estate, 
[6]  which  had  been  theretofore  created  in  his  assignors.  She 
sought,  also,  to  prove  that  plaintiff  had  notice  of  the  transaction 
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with  her  codefendant  before  the  lease  was  assigned  to  him,  but 
in  this  effort  she  was  likewise  nnsuccessf ul ;  but,  if  the  fact  be 
as  she  asserts,  her  plight  would  not  be  less,  nor  plaintiff's  rights 
diminished,  for  the  lease  under  which  plaintiff  holds  antedates 
the  contract  of  sale. 

Suggestion  is  made  that  the  evidence  shows  that  the  threat- 
[7]  ened  destructive  trespasses,  if  perpetrated,  would  not 
work  as  great  injury  to  plaintiff  as  the  perpetual  injunction  will 
damage  defendant;  but  the  facts  in  the  present  case  clearly  ex- 
clude application  of  the  doctrine  of  relative  or  comparative  in- 
jury and  inconvenience.  The  practice  of  weighing  the  relative 
or  comparative  injuries  and  resulting  damage  which  wi^  prob- 
ably be  suffered  by  the  parties,  respectively,  should  be  resorted 
to  only  when  the  party  whose  substantial  rights  are  threatened 
with  invasion  or  destruction  can  be  thoroughly  protected. 

The  record  fails  to  show  error  prejudicial  to  defendant,  and 
the  judgment  is  affirmed.    Let  remittitur  issue  forthwith. 

Affirmed. 

Mr.  Ghiep  JusnoB  Bsaktly  and  Mk  Justice  Houx)way 
concur. 

Motion  for  rehearing  denied  December  5,  1918. 


Ik  Bb  BUBEE. 

(No.  4,298.) 
(Sabndtted  Noyember  12,  1918.    Decided  November  21,  1918.) 

[176  Pac.  421.] 

Attorney  and  Client — Retention  of  Funds — Disbarment — Sus- 
pension. 

Attorney  and  Client — Retention  of  Fnnde — Disbarment  or  Suspension. 

1.    Where  an  attorney  admits  his  guilt  of  professional  misconduct  con< 
sisting  of  failure  for  some  thirty-one  months  to  account  to  his  client  for 

On  the  question  of  disbarment  or  suspension  of  attorney  for  withhold- 
ing client's  money  or  property,  see  note  in  19  ^  B.  A.  (a.  f.)  414. 
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monejs  collected  in  Batisfiaction  of  judgments  procured  in  the  latter'i 
favor,  the  supreme  court  must,  under  sections  6418  and  6420  of  the 
Bevised  Codes,  either  disbar  him  permanently  or  euspend  him  for  a 
limited  period,  according  to  the  gravity  of  the  offense. 

[As  to  disbarment  of  attomeySi  causes  and  proceedings  therefor,  and 
the  power  of  courts  to  disbari  see  notes  in  95  Am.  Doc.  333;  45  Am. 
St.  Bep.  71.] 

Same— Suspension. 

2.  Beld,  in  view  of  extenuating  circumstances  exceptional  in  their 
nature,  and  the  fact  that  accused  had  made  full  payment  to  his  client 
of  the  moneys  due  him  with  interest,  since  commencement  of  disbarment 
proceedings  against  him,  that  suspension  for  a  period  of  ninety  days 
IS  sufficient  punishment  for  the  offense  referred  to  above. 

Proceeding  for  the  disbarment  of  B.  W.  Burke.  Respondent 
suspended  for  ninety  days,  with  privilege  of  reinstatement  upon 
showing  of  good  character. 

Mr.  E.  W,  Burke,  pro  se. 

Mr.  /S.  C  Ford,  Attorney  General,  for  the  State. 

MR.  JUSTICE  PIGOTT  delivered  the  opinion  of  the  court. 

This  is  an  original  proceeding  against  E.  W.  Burke,  Esq.,  an 
attorney  and  counselor  at  law  of  the  courts  of  Montana,  for  dis- 
barment. It  has  been  submitted  upon  the  report  of  Ira  T. 
Wright,  Esq.,  special  counsel  appointed  by  this  court  to  in- 
vestigate the  charge,  the  complaint  of  the  attorney  general,  and 
the  answer  of  the  accused.  The  malpractice,  or  misconduct  in 
[1]  his  profession,  of  which  the  accused  stands  charged,  con- 
sists of  his  retention  of,  and  failure  for  some  thirty-one  months 
to  account  for,  $104.75  which  had  been  paid  to  him  in  satis^ 
faction  of  judgments  procured  in  two  actions  by  him  in  behalf 
of  his  client.  The  accused  frankly  admits  the  charge  to  be  true 
in  substance,  which  is  tantamount  to  pleading  guilty.  It  there- 
fore becomes  the  duty  of  the  court,  under  Revised  Codes,  sec- 
tions 6418  and  6420,  to  adjudge  that  the  accused  be  deprived 
either  permanently  or  for  a  limited  period,  according  to  the 
gravity  of  the  offense,  of  the  right  to  practice  as  an  attorney  or 
counselor  in  the  courts  of  this  state. 
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The  misconduct  of  which  the  accused  confesses  his  guilt  in- 
volves stich  a  degree  of  moral  turpitude  as  would  ordinarily  jus- 
tify— indeed,  demand — judgment  of  expulsion  from  the  profes- 
sion whose  honor  he  has  stained  and  whose  reputation  for 
fidelity  his  malpractice  tends  to  impair.  His  deviation  from 
[2]  the  straight  and  narrow  path  is  not  to  be  treated  lightly. 
There  are,  however,  in  this  case  extenuating  conditions  and  cir- 
cumstances exceptional  in  their  nature  which,  while  not  excus- 
ing— much  less  justifying — ^his  unfaithfulness,  do  palliate  the 
seeming  flagrancy  and  gravity  of  his  delinquency  as  it  is  made 
to  appear  by  the  bald  statement  of  the  facts,  and  which  appeal 
to  the  clemency  of  the  court  and  justly  invoke  the  exercise  of  its 
discretion.  It  is  not  necessary  to  describe  those  conditions  or 
recite  those  circumstances.  We  may  remark,  however,  that  we 
are  inclined  to  believe  that  the  accused  never  intended  to  make 
permanent  appropriation  of  his  client's  funds  and  that  he  pur- 
posed remitting  the  full  sum,  less  his  reasonable  fees,  as  soon 
as  he  should  become  financially  able  to  do  so;  and  that  his 
delinquency  resulted  in  part  from  the  resentment  which  he  felt 
because  the  client  had  not  reimbursed  him  for  costs  theretofore 
expended  and  had  not  paid  his  fees  theretofore  earned  in  the 
actions,  in  part  from  failure  to  bear  in  mind  the  distinction  be- 
tween the  relation  of  debtor  and  creditor  and  that  of  trustee  and 
beneficiary,  in  part  from  carelessness,  and  in  part  from  dire 
poverty.  It  may  be  added  that  since  this  proceeding  was  com- 
menced he  has  paid  to  the  client  the  full  amount  due  him,  with 
interest. 

We  feel  that  the  penalty  of  permanent  disbarment  would  be 
too  severe,  and  that  a  milder  penalty  will  satisfy  the  ends  of 
justice  and  the  purposes  sought  to  be  accomplished. 

The  accused  having  been  convicted  of  the  malpractice  charged 
in  the  complaint,  it  is  adjudged  that  he  be,  and  he  is  hereby, 
deprived  of  the  right  to  practice  as  an  attorney  or  counselor  in 
the  courts  of  the  state  of  Montana  for  the  period  of  ninety  days 
from  and  after  November  20,  1918,  at  the  expiration  of  which 
time  he  may  be  reinstated  as  an  attorney  and  counselor  at  law 
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upon  satisfactory  proof  being  made  to  this  court  of  his  good 
moral  character  meanwhile. 

Mb.  Chief  Justicb  Bbantlt  and  Mb.  Justice  Holloway 
concur. 


DE  YOUNG,  Rbsponobnt,  v.  BENEPE,  Appbuuant. 

(No.  3,949.) 
(Submitted  September  19,  191S.    Decided  NoTember  21,  1918.) 

[176  Pkc.  e09.] 

Vendor  wnd  Purchaser  —  Contracts  of  Sale  —  Breach  by  Pur- 
chaser— Effect — Work  and  Labor  —  Quantum  Meruit  —  FuU 
Performance — Burden  of  Proof.    . 

Verdicts— -When  Against  Law. 

1.  A  verdict  which  is  contrary  to  the  inatmetionfl,  is  eontrarj  to  law. 

New  Trial — Disregard  of  Instruction  by  Jury. 

2.  Where  the  jury  has  disregarded  a  specific  instruction,  the  supreme 
court  will  not  inquire  whether  it  is  correct  in  point  of  law,  but  wiU 
direct  a  new  trial,  unless  affirmance  is  required  under  section  7118, 
Bevised  Codes,  prohibiting  reversal  where  the  proper  result  was  reached 
notwithstanding  the  error  committed. 

Vendor  and  Purchaser — Contracts  of  Sale — Breach  by  Purchaser — Effect. 

3.  Where  the  vendor  of  land  had  exercised  his  option  reserved  to  him 
in  a  contract  of  sale  of  land,  by  ousting  the  vendee  because  of  failure 
to  make  payments  as  stipulated,  the  latter  was  relieved  from  further 
payment  of  taxes,  interest,  etc,  and  his  refusal  to  do  so  could  not 
thereafter  be  made  the  basis  of  an  action  by  the  vendor. 

Work  and  Labor — Qttantum  Meruit, 

4.  One  who  has  fuUy  performed  an  express  agreement  for  services  may 
sue  upon  the  quantum  meruit,  the  limitation  of  recovery  being  the 
stipulated  price. 

Same — Quantum  Meruit — PuU  Performance — ^Burden  of  Proof. 

5.  Where  a  purchaser  of  land,  unable  to  carry  out  the  provisions  of 
his  contract,  had  entered  into  a  special  agreement  with  .the  vendor,  under 
which  he  was  required  to  do  certain  work  as  well  as  to  surrender  the 
original  contract  and  possession  of  the  land,  he  was  required  to  show, 
as  a  condition  precedent  to  his  right  to  recover  on  a  quantum  meruit, 
that  he  had  fully  performed  in  all  three  particulars. 

Appeal  from  District  Court,  OcUatin  County;  Ben  B.  Law, 
Judge. 
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Action  by  Ike  De  Young  against  Frank  L.  Benepe.  From  a 
judgment  in  favor  of  plaintiff,  and  an  order  denying  him  a 
new  trial,  defendant  appeals.    Reversed  and  remanded. 

Mr.  Oeorge  D.  Pease,  for  Appellant,  submitted  a  brief,  and 
argued  the  cause  orally. 

Mr,  Oeorge  Y.  Patt&n,  for  Respondent,  submitted  a  brief,  and 
argued  the  cause  orally. 

MR.  CHIEF  JUSTICE  BRANTLY  deUvered  the  opinion  of 
the  court. 

The  trial  of  this  cause  in  the  district  court  resulted  in  a  ver- 
dict and  judgment  in  favor  of  plaintiff.  Defendant  has  ap- 
pealed from  the  judgment  and  order  denying  him  a  new  trial. 

The  complaint  contains  two  counts.  The  first  alleges  that  on 
June  3,  1913,  the  plaintiff  sold  and  delivered  to  defendant,  at 
his  special  instance  and  request,  on  his  farm  in  Gallatin  county 
(described  as  *'Sec.  15,  Tp.  2  S.,  R.  2  E."),  hay  and  grain  of 
the  reasonable  value  of  $91,  no  part  of  which  has  been  paid. 
The  second  alleges  that  between  June  4  and  October  2,  1913, 
the  plaintiff  furnished  the  defendant  on  his  said  farm,  at  his 
special  instance  and  request,  work  of  himself  and  his  horses 
in  preparing  the  land  for  a  crop  for  the  season  of  1914,  of  the 
reasonable  value  of  $783,  no  part  of  which  has  been  paid. 

The  defendant  in  his  answer  joins  issue  on  both  counts,  and 
alleges  as  an  aflSrmative  defense,  by  way  of  a  counterclaim,  the 
following :  That  on  October  23,  1911,  the  plaintiff  entered  into  a 
contract  with  one  Berglund,  now  deceased,  wherein  the  latter 
agreed  to  convey  to  the  plaintiff  the  farm  described  in  the  com- 
plaint, upon  these  conditions:  That  plaintiff  should  pay  Berg- 
lund therefor,  at  the  Manhattan  State  Bank  of  Oallatin  county, 
$25,600,  $800  upon  the  execution  of  the  contract,  and  the  bal- 
ance in  ten  equal  annual  installments  on  or  before  November 
1st  of  each  year,  from  1913  to  1922,  inclusive,  with  interest  at 
seven  per  cent  per  annum  on  the  sum  remaining  unpaid  from 
time  to  time,  except  that  plaintiff  should  have  the  privilege  of 
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paying  only  one-half  of  the  interest  falling  due  on  November  1, 
1912,  and  the  remaining  half,  without  interest,  on  November  1, 
1913;  that  plaintiff  should  pay  all  taxes  and  legal  impositions 
levied  upon  the  land  subsequent  to  the  year  1911 ;  that  in  case 
plaintiff  should  make  default  in  any  of  the  payments  or  interest 
thereon  as  stipulated  in  the  contract,  or  fail  to  perform  any 
obligation  assumed  by  him  therein,  the  whole  of  the  purchase 
price,  with  the  interest  thereon,  should,  at  the  election  of  Berg- 
lund,  become  at  once  due  and  payable,  and  the  contract  be  for- 
feited and  determined  upon  his  giving  the  plaintiff  thirty  days' 
notice  in  writing  of  the  amount"  due ^and  of  his  intention  to  can- 
cel and  determine  the  contract;  that  plaintiff  should  thereupon 
forfeit  all  payments  made  up  to  that  time,  as  well  as  all  im- 
provements upon  the  land,  and  Berglund  should  have  the  right 
to  re-enter  and  take  possession ;  that  time  of  payment  should  be 
an  essential  part  of  the  contract,  and  that  all  the  covenants 
and  agreements  contained  in  it  should  extend  to  and  be  obliga- 
tory upon  the  heirs,  executors,  administrators  and  assigns  of 
the  respective  parties;  that  on  May  15,  1913,  the  defendant  be- 
came the  owner  and  holder  of  the  contract;  that  plaintiff  had 
failed  to  pay  any  interest  upon  the  purchase  price  as  provided 
therein ;  that  on  June  3,  1913,  there  was  due  defendant  interest 
at  the  rate  of  seven  per  cent  on  $24,800  from  October  23,  191 1, 
amounting  to  $2,786.75 ;  that  plaintiff  had  also  failed  to  pay  the 
taxes  for  the  year  1912,  amounting  to  $68.41,  which  defendant 
had  paid;  that  on  June  3,  1913,  after  negotiations  between 
plaintiff  and  defendant  relating  to  the  payment  by  plaintiff  of 
the  interest  due  and  the  taxes  paid  by  defendant,  it  was  agreed 
between  them  that  plaintiff  should  continue  in  possession  of  the 
land  until  the  fall  of  that  year;  that  he  should  plow  and  pre- 
pare the  land  for  a  crop  for  the  year  1914;  that  he  should  use 
his  horses,  furnishing  for  their  maintenance  the  hay  and  grain 
referred  to  in  the  complaint;  that  defendant  should  furnish 
other  horses  and  men  necessary  to  aid  in  doing  the  work,  and 
food  for  the  maintenance  of  the  men  and  horses;  that  plaintiff 
should. have  the  right  until  fall  to  sell  the  land  or  to  raise  money 
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sufficient  to  pay  the  past-due  interest  and  taxes  pai^  by  the  de- 
fendant, and  also  to  reimburse  defendant  for  the  use  of  the 
other  horses,  for  the  wages  of  the  men,  and  the  value  of  the 
food  furnished  by  him;  that  if  he  failed  to  do  this  he  should 
surrender  the  land  to  the  defendant,  who  thereupon  would  re- 
lease the  plaintifF  from  the  contract  of  purchase,  so  that  neither 
party  thereafter  should  have  any  claim  thereunder  against  the 
other;  that,  in  pursuance  of  this  agreement,  plaintiff  remained 
in  possession  of  the  land,  and  prepared  it  for  a  crop,  furnishing 
his  horses,  harness  and  such  implements  as  he  had,  and  also  the 
hay  and  grain  referred  to  in  the  complaint,  the  defendant  fur- 
nishing the  additional  men  and  horses  necessary  to  do  the  work, 
together  with  food  for  the  men  and  the  horses  other  than  that 
furnished  by  plaintiff;  that  on  October  4,  the  plaintiff  having 
failed  to  sell  the  land  and  to  pay  the  interest  and  the  taxes  paid 
by  the  defendant,  and  to  reimburse  the  defendant  for  the  horses 
and  men  and  the  food  furnished  by  him,  defendant  gave  him 
notice  in  writing,  as  provided  in  the  contract  of  sale,  that 
the  contract  was  terminated,  and  demanded  that  at  the  end 
of  thirty  days  from  that  date  plaintiff  should  surrender  to  • 
him  the  possession  of  the  land;  that  the  plaintiff  failed  and 
refused  to  surrender  possession  or  to  comply  with  said  notice ; 
that  on  January  24,  1914,  this  defendant  brought  an  action 
against  the  plaintiff  in  the  district  court  of  Gallatin  county 
to  recover  possession  of  the  land  and  for  damages  for  its  deten- 
tion ;  that  such  proceedings  were  had  therein  that  on  February 
16,  1914,  a  decree  was  entered  therein  in  favor  of  the  defendant, 
the  defendant  by  stipulation  waiving  all  damages  against  the 
plaintiff;  that  the  plaintiff  thereupon  delivered  possession  of 
the  land  to  the  defendant;  that  plaintiff  has  never  paid  the 
interest  which  accrued  on  the  purchase  price  under  the  contract 
of  sale,  nor  the  taxes  paid  by  defendant,  and  that  there  is  due 
from  the  plaintiff  in  this  behalf  the  sum  of  $3,080.36,  after  al- 
lowing the  plaintiff  the  full  amount  claimed  by  him  in  the  com- 
plaint.   Judgment  is  demanded  for  this  amount. 
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To  this  counterclaim  a  general  demurrer  was  interposed  by 
the  plaintiff,  which  was  overruled.  In  his  reply  plaintiff  ad- 
mits that  he  had  entered  into  the  contract  with  Berglund  as 
alleged,  that  the  defendant  thereafter  became  the  owner  of  it, 
and  that  on  June  3  the  plaintiff  was  in  default  in  the  payment 
of  interest  as  therein  provided.  He  denies  that  he  remained  in 
possession  of  the  land  under  the  agreement  alleged  by  the  de- 
fendant; and  alleges  that  on  the  said  date  he  surrendered  pt)s- 
session  to  the  defendant,  who  thereafter  remained  in  possession ; 
that  on  and  after  said  date  he  furnished  to  the  defendant  the 
hay  and  grain  and  the  work  and  labor  of  himself  and  horses  as 
alleged  in  the  complaint,  and  that  he  prepared  the  land  for  a 
crop  under  the  direction  of  defendant.  He  admits  that  the  ac- 
tion was  brought  as  alleged  by  defendant,  and  that  it  resulted 
in  a  decree  in  defendant's  favor.  He  denies  generally  all  the 
other  allegations  in  the  counterclaim  not  specifically  admitted. 

Counsel  assails  the  validity  of  the  judgment  on  the  grounds 
that  the  trial  court  erred  to  the  prejudice  of  the  defendant  in 
certain  rulings  upon  questions  of  evidence  during  the  trial,  in 
submitting  instructions  to  the  jury,  and  denying  defendant  a 
new  trial  because  of  the  insuflSciency  of  the  evidence  to  justify 
the  verdict. 

Upon  a  careful  consideration  of  the  several  rulings  upon  ques- 
tions of  evidence  we  have  found  no  prejudicial  error  in  any  of 
them.    We  therefore  pass  them  without  special  notice. 

In  paragraph  2  of  its  charge  the  court  instructed  the  jury  as 
follows:  *'You  are  instructed  that  the  defendant  set  up  a  coun- 
terclaim in  this  action  for  unpaid  interest  due  under  the  con- 
tract between  plaintiff  and  Peter  A.  Berglund,  dated  October 
23,  1911,  for  the  sale  to  the  plaintiff  of  section  15,  township 
2  south  of  range  2  east.  The  defendant  admits  the  execution 
of  this  contract,  and  that  on  the  fifteenth  day  of  May,  1913,  the 
defendant,  F.  L.  Benepe,  became  the  owner  and  holder  of  said 
contract,  and  that  he  was  on  said  date,  and  ever  since  has  been, 
the  owner  of  all  the  right,  title,  and  interest  in  and  to  the  real 
estate  described  in  said  contract,  being  section  15,  in  township 
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2  south  of  range  2  east.  The  plaintiff  further  admits  that  he 
failed,  n^lected  and  refused  to  pay  any  interest  on  the  pur- 
chase  price  for  the  land  as  provided  in  said  contract,  and  that 
on  the  third  day  of  June,  1913,  there  was  due  to  the  defendant 
from  the  plaintiff,  Ike  De  Young,  interest  at  the  rate  of  seven 
per  cent  per  annum  on  $24,800  from  the  twenty-third  day  of 
October,  1911,  and  that  such  interest  amounted  at  that  time  to 
$2,786.75,  and  that  plaintiff  failed  to  pay  the  taxes  levied  on 
said  land  for  the  year  1912.  Under  these  admissions  it  becomes 
incumbent  on  the  plaintiff  to  prove,  by  a  preponderance  of  the 
evidence,  that  he  has  paid,  satisfied  and  discharged  the  amount 
of  said  interest,  as  provided  in  said  contract,  and  unless  the 
plaintiff  has  proved  by  a  preponderance  of  the  evidence  that 
since  the  third  day  of  June,  1913,  he  has  paid  to  the  defendant 
in  this  action  the  said  sum  of  $2,786.75,  and  interest  on  said 
$24,800  at  the  rate  of  seven  per  cent  per  annum  from  June  3, 
1913,  to  February  16,  1914,  then  your  verdict  must  be  for  the 
defendant  in  this  action  for  the  full  amount  of  said  interest 
claimed  by  him.  The  defendant  also  sets  up  that  he  paid  the 
county  and  state  taxes  for  the  year  1912,  levied  upon  section  15, 
township  2  S.  B.  2  E.,  amounting  to  $68.41,  and  that  the  plain- 
tiff has  not  repaid  the  said  sum.  The  burden  of  proving  the 
payment  of  these  taxes  is  upon  the  defendant.  If  the  defend- 
ant has  proved  by  a  preponderance  of  the  evidence  that  he  paid 
said  taxes,  then  he  is  entitled  to  recover  the  sum  from  the  plain- 
tiff in  this  action,  unless  the  plaintiff  has  proved  by  a  prepon- 
derance of  the  evidence  to  your  satisfaction  that  he  has  repaid 
the  same  to  the  defendant ;  but  before  the  defendant  is  entitled 
to  recover  upon  his  counterclaim  he  must  prove  the  material 
allegations  by  a  preponderance  of  the  evidence.*' 

It  being  admitted  in  the  reply  that  plaintiff  was  in  default  in 
the  payment  of  interest,  and  it  being  shown  by  defendant's  evi- 
dence without  dispute  that  he  had  paid  the  taxes  for  the  year 
1912,  counsel  insists  that  this  instruction  was  in  effect  a  per- 
emptory direction  to  the  jury  to  find  for  the  defendant,  and 
that,  since  the  jury  manifestly  disregarded  it,  the  defendant  is 
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entitled  to  a  new  trial  without  regard  to  whether  it  is  correct 
[1,  2]  in  point  of  law,  on  the  ground  that  the  verdict  is  con- 
trary to  law.  In  view  of  the  admissions  and  the  undisputed 
evidence  referred  to  by  counsel,  the  verdict  is  clearly  contrary 
to  the  instruction,  and  is  therefore  contrary  to  law.  This 
court  has  frequently  held  that,  when  the  record  discloses  that 
the  jury  has  disregarded  a  specific  instruction,  it  will  not  in- 
quire whether  the  instruction  is  correct,  but  will  direct  a-  new 
trial  on  this  ground.  {Murray  v.  Heinze,  17  Mont.  353,  42 
Pac.  1057,  43  Pac.  714;  King  v.  Lincoln,  26  Mont.  157,  66  Pac. 
836;  Allen  v.  Bear  Creek  C.  Co.,  43  Mont.  269,  115  Pac.  673.) 

Counsel  for  plaintiflP,  to  avoid  the  consequences  of  the  rule 
announced  in  these  decisions,  has  incorporated  in  the  statement 
of  the  case  his  exceptions  to  the  order  of  the  district  court  over- 
ruling his  demurrer  to  defendant's  counterclaim,  and  an  order 
denying  his  motion  for  a  nonsuit  thereon  at  the  close  of  de- 
fendant's evidence,  and  invokes  the  provisions  of  section  7118 
of  the  Revised  Codes,  which  declare:  ** Whenever  the  record  on 
appeal  shall  contain  a  bill  of  exceptions  or  statement  of  the  case 
properly  settled,  setting  forth  any  order,  ruling  or  proceeding 
of  the  trial  court  against  the  respondent  affecting  his  substan- 
tial rights  on  the  appeal  of  said  cause,  together  with  the  objec- 
tion and  exception  of  such  respondent  properly  made  and 
reserved,  settled  and  allowed  in  such  bill  of  exceptions,  or  state- 
ment, the  supreme  court  on  such  appeal  shall  consider  such 
orders,  rulings  or  proceedings,  and  the  objections  and  excep- 
tions thereto,  and  shall  reverse  or  affirm  the  cause  on  said  ap- 
peal according  to  the  substantial  rights  of  the  respective  parties, 
as  shown  upon  the  record.  And  no  cause  shall  be  reversed  upon 
appeal  by  reason  of  any  error  committed  by  the  trial  court 
against  the  appellant  where  the  record  shows  that  the  same  re- 
sult would  have  been  attained  had  such  trial  court  not  com- 
mitted an  error  or  eri-ors  against  the  respondent." 

These  two  orders  were  clearly  erroneous.  It  is  manifest  that, 
[3]  when  the  defendant  had  exercised  his  option  to  terminate 
the  Berglund  contract  as  therein  provided,  it  was  at  an  end 
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for  all  purposes  as  a  binding  obligation  upon  either  party,  and 
could  not  thereafter  be  made  the  basis  of  an  action.  The  re- 
sult was  that  the  defendant  was  released  from  his  obligation  to 
make  a  conveyance  of  the  land,  and  the  plaintiff  from  his  obliga- 
tion to  pay  the  purchase  price,  including  the  interest,  and  also 
the  taxes  for  the  year  1912.  Thereafter  the  defendant  could 
not  be  heard  to  assert  that  the  plaintiff  was  bound  to  answer  to 
him  for  a  breach  of  the  contract.  He  could  not  oust  the  plain- 
tiff from  the  land,  as  he  did,  and  then  claim  that  plaintiff  was 
indebted  to  him  in  any  amount.  The  court  should  have  sus- 
tained the  demurrer,  and  thus  eliminated  the  counterclaim  en- 
tirely. Therefore,  notwithstanding  the  decisions  citing  supra, 
the  plaintiff  would  have  been  entitled  to  have  the  judgment 
affirmed  under  the  statute,  if  the  evidence  was  sufficient  to  jus- 
tify the  verdict.  The  statute  was  enacted  for  the  express  pur- 
pose of  enabling  this  court  to  avoid  reversing  judgments  and 
ordering  new  trials  in  cases  in  which  the  jury  has  reached  a  cor- 
rect conclusion  notwithstanding  errors  committed  by  the  trial 
court.  ^ 

When  we  come  to  examine  the  evidence,  however,  we  are  con- 
strained to  the  conclusion  that  it  is  not  sufficient  to  justify  the 
verdict.  Plaintiff  was  the  principal  witness  in  his  own  behalf. 
His  testimony  is  vague  and  indefinite.  On  his  examination  in 
chief  he  testified,  in  substance:  That  he  had  retained  possession 
of  the  land  purchased  under  the  Berglund  contract  from  the 
date  of  the  contract  until  June  3,  1913;  that  on  that  date  he 
turned  the  land  over  to  the  defendant;  that  thereafter  he 
worked  for  defendant  and  under  his  directions;  that  he  used 
all  his  horses  in  the  work;  that  he,  along  with  other  men  hired 
by  defendant  to  assist  him  in  preparing  the  land  for  a  crop 
for  the  following  year,  fed  the  hay  and  grain  referred  to  in 
the  complaint,  and  when  that  was  exhausted  they  bought  more 
to  feed  his  and  other  horses  furnished  by  the  defendant;  that 
defendant  told  him  to  feed  this  and  then  buy  more;  that  this 
was  done  for  defendant  because  he  }iad  nothing  to  do  with  the 
land  after  June  3.    Questioned  as  to  who  requested  him  to 
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work  there  after  June  3,  he  said:  ''Mr.  Benepe  asked  me  if  I 
would  work  there  because  the  wheat  was  not  sowed  as  yet;  and 
the  worms  had  eaten  out  the  wheat  that  was  sowed  except  lOO 
acres  of  wheat,  which  was  good  yet ;  and  I  turned  it  over  to  Mr. 
Benepe.  He  asked  me  .if  I  would  stay  there  and  work  if  he 
fed  horses  and  I  work  for  him."  He  was  then  questioned  at 
length  as  to  the  prevailing  rate  of  wages  for  men,  the  rate  per 
diem  at  which  horses  could  be  hired  in  that  locality,  the  number 
of  horses  he  had,  and  the  number  of  days  he  was  employed  with 
his  horses.  On  cross-examination  he  stated:  ''When  Mr.  Benepe 
came  out  there  he  asked  me  what  the  matter  was — ^what  was  the 
reason  that  I  wanted  him  to  come  out — ^and  I  told  him  that  I 
didn't  have  any  money  to  farm  the  place  any  more,  and  the 
worms  had  eaten  part  of  the  crop,  and  that  I  couldn't  make  the 
payments  in  the  fall  and  I  didn't  know  what  to  do.  Then  he 
asked  me  if  I  would  stay  there  and  work  for  him.  He  asked 
me,  if  he  would  take  the  place,  if  I  would  stay  there  and  work 
for  him,  and  I  told  him  that  I  could.  Then  he  asked  me  how 
much  I  wanted,  and  I  told  him  I  had  $1,200  in  the  place  when 
I  started,  and  if  I  could  get  that  out  I  would  stay  there  and 
work  for  him — ^that  is,  if  I  could  get  the  $1,200  back  out  of  it. 
I  told  him  if  I  could  get  the  $1,200  back  that  I  had  put  in  that 
I  would  stay  there  and  work  until  the  land  was  clean  again. 
When  I  got  the  land,  part  of  it  was  prairie,  and  I  broke  240 
acres,  and  the  rest  of  the  land  was  in  crop  by  another  party 
when  I  got  it.  When  I  told  him  that  I  wanted  my  $1,200  back, 
and  I  would  stay  there  until  the  land  was  clean,  he  asked  me, 
just  before  he  left,  if  he  paid  me  the  $1,200  if  I  would  return 
the  contract  I  had  with  Mr.  Berglund,  and  I  told  him  I  would. 
At  this  time  he  was  sitting  on  a  log  out  there  beside  the  cabin. 
Then  he  talked  about  how  he  wanted  to  send  men  out  and  all 
that  kind  of  stuff.  •  •  •  Q.  Was  the  arrangement  with  Mr. 
Benepe  that  you  were  not  to  deliver  possession  to  him  unless 
you  got  the  pay!  A.  I  don't  understand  that  right."  The 
question  being  repeated,  he  answered:  "Yes,  he  asked  me  if  I 
would — ^if  he  would  pay  me  if  I  would  return  the  contract^  and 
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I  said,  'Yes.'  The  arrangement  was  I  was  to  leave  the  land  if 
he  would  pay  me  for  this  work ;  if  he  would  pay  me  the  $1,200 
that  we  talked  about  that  I  had  in  it ;  if  he  would  pay  me  that 
the  arrangement  was  I  would  leave  the  land  and  return  the 
contract.  The  $1,200  was  not  for  this  work,  but  it  was  the 
money  that  I  had  put  in  the  land.  That  was  the  arrangement 
that  I  had  on  the  3d  of  June.  I  told  you  that  the  reason  that 
I  didn't  leave  the  land  in  the  fall  of  1913  was  that  I  hadn't 
received  any  pay — I  didn't  get  my  $1,200.  •  •  •  Q.  Now, 
was  there  anything  said  in  this  conversation  that  you  said  you 
had  with  Mr.  Benepe  on  the  3d  of  June,  1913,  about  any  price 
that  was  to  be  paid  to  you  for  your  teams  or  your  labor  t  A. 
No;  I  told  him  if  I  had  $1,200  out  of  that  I  would  be  satisfied* 
and  would  stay  there  until  fall.  Q.  Then  you  say  now,  Mr. 
De  Young,  that  the  arrangement  that  Mr.  Benepe  was  to  pay 
you  $1,200  was  to  include  your  labor  and  the  teams  and  every- 
thing, and  you  were  to  get  off  by  fall.  Was  that  itt  A.  Yes, 
sir.    Q.  That  was  the  arrangement f    A.  Yes,  sir." 

Peter  Van  Dyken,  the  only  other  witness  who  testified  for 
plaintiff,  after  being  questioned  as  to  the  prevailing  rate  of 
wages  for  men  and  the  rate  paid  for  horse  hire,  stated  that  he 
had  a  conversation  with  defendant  about  July  13,  when  the 
witness  was  employed  by  him  to  assist  the  plaintiff,  during 
which,  in  answer  to  an  inquiry  by  witness  if  the  plaintiff  ''had 
thrown  up  the  place,"  the  defendant  said  he  had.  Nowhere  in 
the  evidence  does  it  appear  that  plaintiff  then  or  thereafter  sur- 
rendered the  Berglund  contract  to  defendant,  or  that  he  ever 
offered  to  do  so,  or  that  he  offered  to  surrender  possession  of 
the  land. 

This  testimony  was  not  aided  in  any  way  by  that  of  the  de- 
fendant. On  the  contrary,  the  testimony  of  the  defendant  con- 
troverted that  of  the  plaintiff  and  his  witnesses,  and  tended  to 
establish  the  agreement  set  out  in  the  counterclaim. 

Plaintiff  brought  his  action  in  assumpsit  instead  of  on  the 
[4]  special  agreement,  upon  the  theory  that,  having  fully 
performed  the  agreement  on  his  part,  he  was  at  liberty  to  count 
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on  the  implied  assumpsit,  the  limitation  of  recovery  being  the 
stipulated  price.  There  is  no  doubt  as  to  the  correctness  of  this 
theory.  The  course  adopted  by  counsel  has  directly  or  im- 
pliedly been  recognized  as  proper  by  this  court  in  the  following 
cases :  Blankenship  v.  Decker,  34  Mont.  292,  85  Pac.  1035 ;  Bid- 
dell  V.  Peck'Waiiannson  H.  db  V.  Co.,  27  Mont.  44,  69  Pac.  241 ; 
Cook  <6  Woldson  v.  GaUatin  R.  Co,,  28  Mont.  509,  73  Pac.  131 ; 
McFarland  v.  Welch,  48  Mont.  196,  136  Pac.  394;  Waiie  v. 
Shoemaker,  50  Mont.  264,  146  Pac.  736. 

That  the  special  agreement  was  entire  is  obvious  from  the  fact 
[5]  that  the  consideration  was  entire,  and  that  the  defendant 
was  not  to  become  indebted  to  plaintiff  until  he  had  done  the 
work,  surrendered  the  contract,  and  given  up  possession  of  the 
land.  To  make  out  his  case,  therefore,  plaintiff  was  bound  to 
show  that  he  had  fully  performed  the  agreement  on  his  part; 
in  other  words,  that,  besides  doing  the  work,  he  had  surrendered 
the  contract,  and  with  it  the  possession  of  the  land.  (RiddeU 
V.  Peck-Williamson  H,  &  F.  Co.  and  Waiie  v.  Shoemaker, 
supra.)  Now,  the  evidence,  as  pointed  out  above,  fails  to  show 
a  surrender  of  the  contract.  So  far  as  it  tends  to  show  any- 
thing in  this  regard,  plaintiff  retained  possession  of  it  and  all 
the  rights  conferred  by  it.  In  addition  to  this,  it  is  admitted 
by  plaintiff  in  his  reply  that  he  remained  in  possession  of  the 
land  until  he  was  ousted  by  judgment  in  the  action  brought  by 
defendant.  Therefore  the  evidence  is  wholly  insufficient  to 
justify  the  verdict  and  defendant  is  entitled  to  a  new  trial. 

Upon  the  facts  disclosed  by  the  record  we  do  not  find  any 
merit  in  the  several  other  assignments  made  by  counsel. 

The  cause  is  remanded  to  the  district  court,  with  directions 
to  grant  a  new  trial. 

Reversed  and  rem^mded. 

Mr.  Justicb  HoiiLOWAY  concurs. 

Mb.  Justice  Pigott  did  not  hear  the  argument,  and  takes 
no  part  in  the  foregoing  decision. 
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BABCOCK  BT  AL.,  Appbsllants,  v.  GREGG,  Respondent. 

(No.  3,953.) 
(Submitted  September  20,   1918.    Decided  November   25,   1918.) 

[178  Pac.  284.] 

Real  Property — Diiches — Easements — License  —  Prescription — 
Injunction — Pleading  —  Surplusage  —  New  Trial — Appeal  — 
Review  of  Evidence. 

Seal  Property — Easement — Ditches — Preflcription — Nature  of  Title. 

1.  A  right  acquired  by  prescription  to  maintain  a  ditch  over  prop- 
erty of  another  is  no  more  subject  to  variation  tlian  one  created  by 
deed,  and  therefore  does  not  carry  with  it  the  right  to  enlarge  the 
ditch,  change  its  course  materially,  or  make  a  new  ditch  over  the  land. 

Same — Easement — Abandonment. 

2.  An  easement  for  a  right  of  way  for  an  irrigating  ditch  may  be 
lost  by  abandonment. 

Same — ^Easement — ^Nature  of  Bight  Acquired. 

3.  An  easement  implies  a  permanent  interest  in  real  estate,  and,  generally 

speaking,  can  he  created  only  by  an  instrument  in  writing  or  by  pre- 
scription. 

Same — ^License — ^Deflnitiota. 

4.  A  license  does  not  imply  an  interest  in  real  estate,  10  a  mere  per- 
sonal privilege  which,  so  long  as  it  is  executory,  may  be  revoked  at 
the  will  of  the  licensor,  and  may  rest  in  parol. 

Same — ^Easements — Exchange  by  Parol  Agreement — Nature  of  Transaction. 

5.  Where  an  easement  for  a  ditch  used  to  irrigate  a  large  tract  of 
land,  after  acquisition  by  prescription  over  town  lots  was  abandoned 
by  paitpl  agreement  of  the  parties  for  one  over  the  same  property  but 
more  advantageous  to  the  lot  owner,  which  agreement  was  fully  exe- 
cuted, the  transaction  held  to  have  been  an  exchange  of  one  easement 
for  the  other,  and  not  to  have  resulted  in  a  license,  revocable  at  the 
will  of  the  licensor. 

Same  —  Ditches — Interference — Injunetion — Title — Complaint — ^Surplusage. 

6.  In  a  suit  for  an  injunction  to  restrain  interference  with  an  irri- 
gating ditch  and  to  compel  removal  of  an  obstruction  placed  therein 
by  defendant,  plaintiff  need  not  plead  the  character  of  title  by  which 
he  holds  the  right  of  way  for  his  ditch;  where  he  does  so,  the  allega- 
tion may  be  treated  as  surplusage. 

[As  to  right  of  one  land  owner  to  accelerate  or  diminish  flow  of 
water  to  or  from  the  lands  of  another,  see  note  in  85  Am.  St.  Bep.  707.] 

Same — Pleading — Surplusage — Appeal — Theory  of  Case. 

7.  Plaintiff's  allegation  that  he  acquired  title  to  a  ditch  by  prescrip- 
tion having  been  surplusage,  he  was  not  estopped,  on  the  ground  of 
inconsistency,  to  assert  on  appeal  that  he  obtained  title  by  exchange 
of  one  ditch  for  another. 

Equity — Findings — New  Trial — Review  of  Evidence. 

8.  The  question  of  the  sufficiency  of  the  evidence  to  support  the  find- 
ings of  the  court  in  a  suit  for  an  injunction  may  be  raised  on  appeal 
from  the  order  denying  a  new  triaL 


318  Babcock  et  Aii.  v.  Osbgo.  [Oct  T.  '18 

Appeal  from  District  Court,  Musselshell  Cownty;  Ckas.  L. 
Crum,  Judge. 

Action  by  Ida  Babcock  and  others  against  J.  B.  Oregg. 
From  a  judgment  for  plaintiff  and  an  order  denying  them  a 
new  trial,  plaintiffs  appeal.    Reversed  and  remanded. 

Mr.  E.  K.  CJieadle,  for  Appellants,  submitted  a  brief,  and 
argued  the  cause  orally. 

Messrs.  CoUins,  CampheU  ds  Wood,  for  Respondent,  submitted 
a  brief. 

It  is  settled  law  that  in  1910,  and  immediately  prior  to  the 
ditch  change,  the  appellants,  in  so  far  as  lots  1  and  2,  block  4, 
Ryegate,  are  concerned,  had  title  only  to  the  portions  thereof 
actually  then  traversed  by  their  ditch.  (State  v.  Auchard,  22 
Mont.  14,  55  Pac.  361 ;  Pope  v.  Alexander,  36  Mont.  82,  92  Pac. 
203,  565.)  It  is  likewise  settled  law  that  an  easement  which  has 
vested  in  the  dominant  estate  cannot  be  changed  after  it  has 
been  established  by  prescription  or  otherwise,  except  by  the 
creation  of  a  new  easement.  {Vestal  v.  Young,  147  Cal.  715, 
721,  82  Pac.  381,  384 ;  Kem  Island  Irr.  Co.  v.  City  of  Bakers- 
field,  151  Cal.  403,  90  Pac.  1052;  9  R.  C.  L.  793.)  "Where  an 
easement  is  acquired  by  prescription,  the  extent  of  the  right  is 
fixed  and  determined  by  the  user  in  which  it  originated,  and 
cannot  be  extended  except  by  a  user  which  has  been  acquiesced 
in  for  the  requisite  length  of  time,  or  where  additional  rights 
have  been  acquired  by  some  other  title.'*  (14  Cyc.  1200,  1201; 
Kinney  on  Irrigation  and  Water  Rights,  2d  ed.,  pp.  1511,  1512, 
1754,  1755;  Angell  on  Watercourses,  7th  ed.,  par.  224.) 

The  right  acquired  by  the  appellants  was  nothing  more  than 
a  parol  license,  which  became  revocable  at  will.  (Oreett  Falls 
Water  Works  Co.  v.  Great  Northern  By.  Co.,  21  Mont.  487,  54 
Pac.  963 ;  Archer  v.  Chicago,  M.  &  St.  P.  By.  Co.,  41  Mont.  56, 
137  Am.  St.  Rep.  692,  108  Pac.  571 ;  Lewis  v.  Patton,  42  Mont 
528,  113  Pac.  745.) 
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MR.  JUSTICE  HOLLOWAY  delivered  the  opinion  of  the 
court. 

PlaintifEs  own  approximately  1,500  acres  of  farm  landa  in 
Musselshell  county,  have  appropriations  of  water  for  the  irri- 
gation of  the  same  and  a  main  ditch  and  laterals  for  distribu- 
tion. In  May,  1910,  they  had  acquired  by  prescription  a  right 
of  way  for  the  main  ditch  over  a  portion  of  land  which  was 
platted  as  the  town  site  of  Byegate.  The  ditch  crossed  diagon- 
ally lots  1  and  2  in  block  4,  which  lots,  so  far  as  material  here, 
are  owned  by  the  defendant.  This  suit  was  instituted  to  secure 
an  injunction  restraining  defendant  from  interfering  with  the 
ditch  and  to  compel  him  to  remove  an  obstruction  from  it. 


The  complaint  charges  that  in  July,  1915,  defendant  con- 
structed a  foundation  wall  for  a  building,  projecting  into  the 
ditch  at  point  C  on  the  diagram,  thereby  obstructing  the  flow 
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of  water  to  plaintiff's  land.  The  answer  consists  of  a  general 
denial  of  all  the  material  allegations  of  the  complaint,  and  an 
equitable  counterclaim  in  the  nature  of  a  complaint  to  quiet 
title.  The  trial  of  the  cause  resulted  in  a  judgment  for  defend- 
ant, and  plaintiffs  appealed  from  the  judgment  and  from  an 
order  denying  them  a  new  trial. 

The  record  discloses  that  the  Milwaukee  Land  Company  was 
the  immediate  predecessor  of  plaintiffs;  that  it  owned  the  town 
site;  that  about  1909  it  sold  lots  1  and  2  to  Mrs.  Gregg  and 
that  she  in  turn  sold  them  to  defendant  J.  B.  Gregg  about  1913. 
In  1910  the  location  of  a  portion  of  the  main  ditch  was  changed 
so  that  it  pursued  the  course  illustrated  by  the  diagram,  instead 
of  crossing  lots  1  and  2  diagonally  as  theretofore. 

The  trial  court  found: 

(2)  That  in  May,  1910,  plaintiffs  had  a  right  of  way  for  their 
main  ditch  diagonally  across  lots  1  and  2. 

(3)  That  thereafter  in  the  same  year  the  old  ditch  from 
A  to  B  was  filled;  the  course  of  the  ditch  changed  materially 
and  the  right  of  way  for  the  portion  filled,  was  abandoned. 

(6)  '*That  no  grant  of  easement  for  a  right  of  way  of  any 
estate  or  interest  whatsoever  has  ever  been  made  to  the  plain- 
tiffs herein,  or  to  any  of  their  predecessors  in  interest,  of  any 
portion  of  either  lot  1  or  lot  2  of  block  4  of  the  original  town 
site  of  Byegate,  either  in  writing  or  by  parol,  by  the  defendant 
or  any  of  his  predecessors  in  interest." 

The  other  findings  are  not  material  to  a  determination  of 
these  appeals. 

The  court  concluded  that  plaintiffs  have  no  right  to  maintain 
their  ditch  over  any  portion  of  lot  1  or  lot  2,  and  this  conclusion 
follows  if  findings  3  and  6  are  supported  by  the  evidence. 

It  is  elementary  that  plaintiffs'  right  to  maintain  their  ditch 
[1]  diagonally  across  lots  1  and  2,  acquired  as  it  was  by  pre- 
scription, did  not  carry  with  it  the  right  to  enlarge  the  ditch, 
change  its  course  materially,  or  make  a  new  ditch  over  defend- 
ant's property,  for  a  right  by  prescription  is  no  more  subject  to 
variation  than  one  created  by  deed.     (9  B.  C.  L.  793.)     In  this 
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inBtance  the  extent  of  the  servitude  was  determined  by  the 
nature  of  the  enjoyment  by  which  it  was  acquired.  (Sec.  4512, 
Rev.  Codes.) 

It  is  also  elementary  that  an  easement  may  be  lost  by  aban- 
[2]  donment;  and  if  it  is  a  fact  that  the  portion  of  the  old 
ditch  from  A  to  B  was  abandoned  and  a  right  of  way  for  the 
new  ditch  was  not  acquired,  plaintiffs  are  remediless  so  far  as 
this  action  is  concerned.  The  determination  of  the  controversy, 
therefore,  depends  upon  the  answer  to  the  inquiry :  Does  the  evi- 
dence support  findings  3  and  6f 

It  may  be  conceded  that  there  is  ample  evidence  to  warrant 
the  finding  that  the  right  of  way  from  A  to  B  was  abandoned 
in  the  sense  that  the  old  ditch  between  those  points  was  com- 
pletely filled ;  that  it  was  not  thereafter  used,  and  that  no  com- 
plaint is  made  of  the  action  of  the  defendant  in  filling  it. 
There  is  no  specific  finding  that  the  new  ditch  was  constructed 
upon  lot  2,  but,  since  finding  6  would  be  meaningless  upon  any 
other  theory,  we  assume  that  it  was  meant  by  finding  No.  5  to 
declare  that  it  was  constructed  upon  lot  2,  to  some  extent  at 
least. 

The  court  failed  to  find  upon  the  material  question:  Under 
what  arrangement  or  agreement,  if  any,  was  the  change  madef 
The  answer  to  this  will  determine  whether  the  court  erred  in  its 
finding  No.  6. 

The  evidence  seems,  to  point  conclusively  to  the  fact  that 
though  Mrs.  Gregg  was  nominally  the  owner  of  lots  1  and  2 
when  the  change  was  effected,  the  defendant  J.  B.  Gregg  was 
actually  the  owner,  but  this  is  not  very  material.  The  old 
ditch  was  filled  and  the  new  one  constructed  over  a  portion  of 
lot  2  under  sn  agreement  between  defendant  and  the  Milwaukee 
Land  Company — ^the  then  owner  of  the  old  ditch  and  right  of 
way.  The  change  was  made  at  the  instance  and  request  of  de- 
fendant in  order  to  render  available  for  building  purposes  a 
larger  area  of  lots  1  and  2.  We  think  it  is  established  beyond 
controversy,  also,  that  defendant  was  the  only  one  who  was  or 
could  be  benefited  by  the  change. 

55  Mont.— 21 
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The  record  does  not  disclose  the  particular  theory  upon  which 
the  court  proceeded  in  making  its  deductions  from  the  facts, 
but  it  must  have  adopted  one  or  the  other  of  these  two  theories: 
First :  That  the  defendant  merely  granted  a  license  to  construct 
the  new  ditch  over  lot  2 ;  that  the  license  was  revocable  at  will, 
and  that  by  projecting  the  building  foundation  into  the  ditch, 
the  license  was  revoked;  or,  second:  That  if  defendant  agreed 
to  grant  the  right  of  way  for  the  new  ditch  in  consideration  of 
the  abandonment  of  the  old  one,  such  agreement  resting,  as  it 
did,  in  parol,  was  void  under  the  statute  of  frauds. 

A  text-writer  has  well  said:  ''An  easement  is  distinguished 
from  a  license,  though  it  is  often  difficult  to  make  out  whether 
a  particular  case  is  the  one  or  the  other."  (Jones  on  Ease- 
[3,  4]  ments,  sec.  65.)  An  easement  implies  an  interest  in 
real  estate;  a  license  does  not.  Permanency  is  a  characteristic 
of  an  easement,  while  a  license,  at  least  so  long  as  it  is  execu- 
tory, is  a  mere  personal  privilege,  revocable  at  the  will  of  the 
licensor.  Speaking  generally,  an  easement  can  be  created  only 
by  an  instrument  in  writing  or  by  prescription  (Oreai  Falls 
W.  W.  Co.  V.  Qreai  Northern  By.  Co,,  21  Mont.  487,  54  Pac. 
963),  while  a  license  may  rest  in  parol. 

In  this  instance,  the  intention  of  the  parties  in  making  the 
[6]  change  is  the  determining  factor,  and  that  intention  must 
be  ascertained  from  their  acts  and  declarations  viewed  in  the 
light  of  the  surrounding  circumstances.  It  is  apparent  that 
when  the  change  was  in  contemplation,  defendant  appreciated 
the  character  of  servitude  imposed  upon  lots  1  and  2  by  the 
right  of  way  for  the  old  ditch.  The  title  to  that  easement, 
though  acquired  by  prescription,  was  as  effective  as  though  it 
had  been  evidenced  by  deed.  (Sec.  4571,  Rev.  Codes.)  The 
abandonment  of  the  old  way  without  acquiring  a  new  one  meant 
the  abandonment  of  the  entire  irrigation  system  below  lots  1 
and  2.  In  view  of  these  considerations,  defendant  agreed  that 
the  ditch  should  be  removed  from  its  diagonal  course  across 
those  lots  to  the  new  location  along  the  outer  edge  of  lot  2 — a 
location  much  more  advantageous  to  him,  but  not  advantageous 
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to  anyone  else.  Under  these  circumstances  it  would  be  uncon- 
scionable to  hold,  in  the  absence  of  clear  and  convincing  proof, 
that  the  parties  intended  that  the  valuable  right  represented 
by  the  old  easement,  should  be  surrendered  altogether,  and  that 
the  right  of  way  for  the  new  ditch  over  lot  2  might  be  destroyed 
at  any  time  at  the  will  of  defendant. 

The  evidence  does  not  justify  finding  6,  if  made  upon  the 
theory  that  a  revocable  license  only  was  contemplated.  On  the 
contrary,  it  indicates  to  us,  clearly,  that  the  transaction  was  in- 
tended to  be,  and  in  fact  was,  an  exchange  of  one  easement  for 
the  other — a  grant  of  the  right  of  way  for  the  new  ditch  over 
lot  2,  in  consideration  of  the  abandonment  of  the  old  one,  and 
since  the  agreement  was  fully  executed,  the  objection  that  it 
rested  in  parol  is  not  available. 

Section  5017,  Revised  Codes,  was  intended  to  prevent  frauds, 
not  to  encourage  their  perpetration.  In  Letuis  v.  Patton,  42 
Mont.  528,  113  Pac.  745,  this  court  gave  recognition  to  the  prin- 
ciple now  applied,  and  said:  **It  is  a  well-settled  rule  in  equity 
that  where  A  agrees  orally  to  convey  a  right  of  way  to  B,  and 
there  is  a  sufficient  consideration  for  such  agreement,  and,  act- 
ing upon  it,  B  enters  into  possession  of  the  right  of  way  and 
makes  improvements  to  his  financial  detriment,  equity  will  pro- 
tect the  right." 

Finding  No.  6  is  not  sustained  by  the  evidence  upon  any 
theory,  and  without  that  finding  there  is  nothing  to  support  the 
judgment. 

It  was  unnecessary  to  a  statement  of  their  cause  of  action  for 
[6,  7]  plaintiffs  to  disclose  the  character  of  title  by  which 
they  held  the  right  of  way  for  their  ditch,  and  the  allegation  of 
their  complaint  that  they  had  acquired  title  by  prescription  may 
be  treated  as  surplusage,  and  their  contention  now  that  they 
secured  the  new  right  of  way  by  an  exchange  of  the  old  one 
for  it  is  not  inconsistent  with  their  pleading. 

Counsel  for  respondent  err  in  assuming  that  the  question  of 
[8]    the  sufficiency  of  the  evidence  cannot  be  raised  upon  ap- 
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on  the  implied  asnunptii,  the  limitation  of  reeovery  being  the 
stipulated  price.  There  is  no  doubt  as  to  the  correctneBS  of  this 
theory.  The  course  adopted  by  counsel  has  directly  or  im- 
pliedly been  recognized  as  proper  by  this  court  in  the  following 
cases :  BlankensJiip  v.  Decker,  34  Mont.  292,  85  Pac.  1035 ;  Bid- 
dell  V.  Peck-WiUiaTMon  H.  A  V.  Co.,  27  Mont.  44,  69  Pac.  241  ; 
Cook  &  Woldson  y.  GaUatin  R.  Co.,  28  Mont.  509,  73  Pac.  131 ; 
McFarland  ▼.  Wdch,  48  Mont.  196,  136  Pac.  394;  Waiie  ▼. 
Shoemaker,  50  Mont.  264,  146  Pac.  736. 

That  the  special  agreement  was  entire  is  obvious  from  the  fact 
[6]  that  the  consideration  was  entire,  and  that  the  defendant 
was  not  to  become  indebted  to  plaintiff  until  he  had  done  the 
work,  surrendered  the  contract,  and  given  up  possession  of  the 
land.  To  make  out  his  case,  therefore,  plaintiff  was  bound  to 
show  that  he  had  fuUy  performed  the  agreement  on  his  part; 
in  other  words,  that,  besides  doing  the  work,  he  had  surrendered 
the  contract,  and  with  it  the  possession  of  the  land.  (Riddell 
V.  Peck'WiUiamson  H.  &  V.  Co.  and  Waite  v.  Shoemaker, 
supra.)  Now,  the  evidence,  as  pointed  out  above,  fails  to  show 
a  surrender  of  the  contract.  So  far  as  it  tenda  to  show  any- 
thing in  this  regard,  plaintiff  retained  possession  of  it  and  all 
the  rights  conferred  by  it.  In  addition  to  this,  it  is  admitted 
by  plaintiff  in  his  reply  that  he  remained  in  possession  of  the 
land  until  he  was  ousted  by  judgment  in  the  action  brought  by 
defendant.  Therefore  the  evidence  is  wholly  insufficient  to 
justify  the  verdict  and  defendant  is  entitled  to  a  new  trial. 

Upon  the  facts  disclosed  by  the  record  we  do  not  find  any 
merit  in  the  several  other  assignments  made  by  counsel. 

The  cause  is  remanded  to  the  district  court,  with  directions 
to  grant  a  new  trial. 

Reversed  anid  remoinded. 

Mb.  Justice  Houjowat  concurs. 

Mb.  Justice  Pioott  did  not  hear  the  argument,  and  takes 
no  part  in  the  foregoing  decision. 
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BABCOCK  BT  AU,  Appellants,  v.  GREGG,  Respondent. 

(No.  3,953.) 
(Submitted  September  20,  1918.    Decided  November   25,   1918.) 

[178  Pae.  284.] 

Real  Property — Ditches — Easements — License  —  Prescription — 
Injunction— Pleading  —  Surplusage  —  New  Trial — Appeal  — 
Review  of  Evidence. 

Beal  Property — EaAement — ^Ditches — Prescription — ^Nature  of  Title. 

1.  A  right  acquired  by  prescription  to  maintain  a  ditch  over  prop- 
erty of  another  is  no  more  subject  to  variation  than  one  created  by 
deed,  and  therefore  does  not  carry  with  it  the  right  to  enlarge  the 
ditch,  change  its  course  materially,  or  make  a  new  £tch  over  the  land. 

Same — Easement — Abandonment. 

2.  An  easement  for  a  right  of  way  for  an  irrigating  ditch  may  be 
lost  by  abandonment. 

Same — ^Easement — ^Nature  of  Bight  Acquired. 

3.  An  easement  implies  a  permanent  interest  in  real  estate,  and,  generally 

speaking,  can  be  eroated  only  by  an  instrument  in  writing  or  by  pre- 
scription. 

Same — ^License — ^Deflnitiota. 

4.  A  license  does  not  imply  an  interest  in  real  estate,  is  a  mere  per- 
sonal privilege  -which,  so  long  as  it  is  executory,  may  be  revoked  at 
the  will  of  the  licensor,  and  may  rest  in  parol. 

Same — ^Easements — Exchange  by  Parol  Agreement — Nature  of  Transaction. 

5.  Where  an  easement  for  a  ditch  used  to  irrigate  a  large  tract  of 
land,  after  acquisition  by  prescription  over  town  lots  was  abandoned 
by  paiH)l  agreement  of  the  parties  for  one  over  the  same  property  but 
more  advantageous  to  the  lot  owner,  which  agreement  was  fully  exe- 
cuted, the  transaction  held  to  have  been  an  exchange  of  one  easement 
for  the  other,  and  not  to  have  resulted  in  a  license,  revocable  at  the 
will  of  the  licensor. 

Same  —  Bitches — Interference — Injunction — Title — Complaint — Surplusage. 

6.  In  a  suit  for  an  injunction  to  restrain  interference  with  an  irri- 
gating ditch  and  to  compel  removal  of  an  oibstruction  placed  therein 
by  defendant,  plaintiff  need  not  plead  the  character  of  title  by  which 
he  holds  the  right  of  way  for  his  ditch;  where  he  does  so,  the  allega- 
tion may  be  treated  as  surplusage. 

[As  to  right  of  one  land  owner  to  accelerate  or  diminish  flow  of 
water  to  or  from  the  lands  of  another,  see  note  in  85  Am.  St.  Bep.  707.] 

Same — Heading — Surplusage — Appeal — Theory  of  Case. 

7.  Plaintiff's  allegation  that  he  acquired  title  to  a  ditch  by  prescrip- 
tion having  been  surplusage,  he  was  not  estopped,  on  the  ground  of 
inconsistency,  to  assert  on  appeal  that  he  obtained  title  by  exchange 
of  one  ditch  for  another. 

Equity — Findings — New  Trial — Review  of  Evidence. 

8.  The  question  of  the  sufficiency  of  the  evidence  to  support  the  find- 
ings of  the  court  in  a  suit  for  an  injunction  may  be  raised  on  appeal 
from  the  order  denying  a  new  triaL 
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entry  to  be  made;  the  court  can  correct  a  judicial  error  in 
its  judgment,  but  this  can  only  be  done  through  motion  for  a 
new  trial  or  by  appeal.  {Ccmadian  etc.  Trust  Co.  v.  Clarita 
Land  etc.  Co.,  140  Cal.  672,  74  Pac.  301.)  In  the  case  at  bar 
it  was  not  an  attempt  on  the  part  of  the  court  to  correct  a  cleri- 
cal misprision.  The  decree  as  entered  was  the  decree  intended 
by  the  court,  but  upon  further  consideration  the  court  thought 
that  a  different  decree  should  have  been  entered,  and  therefore 
purports  on  its  own  motion  to  vacate  the  original  decree  and  set 
the  matter  for  hearing  anew.  This  cannot  be  done.  {In.  re 
Potter's  Estate,  141  Cal.  424,  75  Pac.  850.)  A  final  decree  dis- 
tributing an  estate  cannot  be  changed  or  modified  except  by 
appeal.  {In  re  Oarraud's  Estate,  36  Cal.  277.)  The  surrogate 
had  no  general  revisory  power  on  the  ground  that  it  erred  as  to 
the  law  or  decided  erroneously  upon  the  facts,  such  revisory 
power  being  vested  in  the  appellate  court.  {Campbell  v. 
Thatcher,  54  Barb.  (N.  T.)  382;  Harvey's  Heirs  v.  Wait,  10 
Or.  117.)  In  the  case  at  bar  the  action  of  the  court  was  with- 
out due  and  legal  notice  or  hearing.  Until  notice  is  given  the 
court  has  no  jurisdiction  in  any  case  to  proceed  to  judgment. 
{Younger  v.  Superior  Court,  136  Cal.  682,  69  Pac.  485;  Mc- 
Clatchy  v.  Superior  Court,  119  Cal.  413,  39  L.  R.  A.  691,  51 
Pac.  696.) 

The  court  cannot  upon  a  change  of  mind  alter  or  modify  the 
judgment  or  vary  the  rights  of  the  parties  as  fixed  by  the  origi- 
nal decision.  (23  Cyc.  868;  15  C.  J.  975;  Boiddin  v.  Jennings, 
92  Ark.  299,  122  S.  W.  639;  Karrick  v.  Wetmore,  210  Mass.  578, 
97  N.  E.  92 ;  Ileinitz  v.  Darmstadt,  140  App.  Div.  252,  125  N.  T. 
Supp.  109.) 

**The  authority  of  a  court  to  amend  its  record  is  to  make  it 
speak  the  truth,  but  not  to  make  it  speak  what  it  did  not  speak 
or  ought  to  have  spoken."  {Liddell  v.  Lamdau.,  87  Ark.  438, 
112  S.  W.  1085;  Tucker  v.  Hawkins,  72  Ark.  21,  77  S.  W.  902.) 

« 

Mr.  Jos.  E,  Murra/y,  for  Respondents,  argued  the  cause  orally. 
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MR.  CHIEF  JUSTICE  BRANTLY  delivered  the  opinion  of 
the  court. 

Certiorari  to  the  district  court  of  Silver  Bow  county.  On 
October  22,  1912,  Sarah  A.  Pryor,  a  resident  of  Silver  Bow 
county,  was  adjudged  by  the  district  court  of  that  county  to 
be  incompetent,  and  by  the  same  court  the  relator  was  appointed 
guardian  of  her  person  and  estate.  Having  qualified  as  pro- 
vided by  law,  the  relator  entered  upon  a  discharge  of  his  duties 
and  continued  therein  under  the  direction  of  the  court  until  the 
death  of  his  ward,  which  occurred  on  December  7,  1917.  She 
left  a  will  executed  on  June  8,  1908,  in  which  the  relator  was 
named  executor.  On  January  12,  1918,  the  will  was  admitted 
to  probate,  and  the  relator  was  appointed  executor  and  assumed 
the  discharge  of  his  duties  as  such.  On  May  18,  1918,  the  re- 
lator presented  for  settlement  his  final  report  and  account  in 
the  guardianship  proceeding.  The  court  set  it  for  hearing  on 
June  1.  The  hearing  having  been  continued  from  time  to  time, 
was  finally  had  on  July  12,  and  resulted  in  a  final  decree  ap- 
proving and  settling  the  account  and  directing  the  relator  to 
assume  possession  and  control  of  the  estate  as  executor.  On 
September  10  the  court  made  and  entered  an  order  setting 
aside  the  decree  and  directing  the  matter  of  settlement  of  the 
account  to  be  reopened  and  placed  on  the  calendar  to  be  set  for 
hearing  at  some  future  time.  Thereupon  the  relator  instituted 
this  proceeding  to  have  the  order  annulled  as  in  excess  of 
jurisdiction. 

It  does  not  appear,  from  the  certified  copy  of  the  record  re- 
turned in  obedience  to  the  writ,  on  what  ground  the  district 
court  set  aside  the  decree  of  settlement.  Nor  does  it  appear 
that  this  action  was  had  in  response  to  a  motion  by  anyone  or 
that  the  relator  had  notice  or  was  present.  Apparently  the 
court  set  aside  the  decree  on  its  own  motion. 

In  his  general  report  of  the  condition  of  the  estate  accompany- 
ing the  account,  the  guardian  set  forth  a  schedule  of  the  prop- 
erty remaining  in  his  hands,  which  consisted  of  a  small  sum  in 
cash  and  undivided  interests  in  six  mining  claims  situate  in 
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Silver  Bow  county,  which  in  the  original  appraisement  of  the 
ward's  estate  were  valued  in  the  aggregate  at  $96,250;  the  re- 
port reciting  that  the  guardian  had  executed  a  lease  of  these  in- 
terests subject  to  the  approval  of  the  court,  by  the  terms  of 
which  one  Tinkler,  a  resident  of  Silver  Bow  county,  had  been 
given  an  option  to  purchase  said  interests  for  the  sum  of 
$75,000,  the  payments  to  be  made  in  installments  as  therein 
provided,  in  case  Tinkler  concluded  to  exercise  his  option.  He 
also  set  forth  that  he  had  incurred  an  indebtedness  to  the 
authorities  of  the  St.  James  Hospital  in  Butte  for  the  care  and 
maintenance  of  his  ward,  for  $4,276.35. 

Counsel  who  appeared  for  the  court  state  in  their  brief  that 
the  decree  of  settlement  was  set  aside  because  the  court,  after 
further  consideration  of  it,  was  of  the  opinion  that  in  approv- 
ing the  account  and  accompanying  report  it  had  approved  the 
option  lease  and  adjudged  the  indebtedness  incurred  by  the 
guardian  as  a  just  claim  against  the  ward's  estate,  and  hence 
had  to  this  extent  exceeded  its  jurisdiction  in  making  the  decree 
of  settlement.  This  court  is  not  now  concerned  with  the  in- 
quiry what  consideration  moved  the  court  in  setting  aside  the 
decree,  because  there  is  nothing  in  the  record  to  which  we  may 
look  to  ascertain  the  theory  upon  which  it  proceeded.  We  shall 
therefore  consider  and  determine  the  single  question  before  us, 
viz.:  Did  the  court  exceed  its  jurisdiction  in  setting  aside  the 
decree  1 

It  will  be  noted  that  the  decree  of  settlement  was  in  a  matter 
over  which  the  court  had  jurisdiction  (Rev.  Codes,  sec.  7775) ; 
therefore,  though  it  may  be  conceded  to  have  been  in  some  re- 
spects erroneous  in  that  it  determined  matters  foreign  to  what 
was  then  before  the  court,  it  was  not  void  for  that  reason.  It 
is  true,  upon  proper  application  by  a  party  vested  with  an  in- 
terest in  the  estate,  the  decree  of  settlement  may  have  been  sub- 
[1,  2]  ject  to  amendment.  Courts  have  the  power  to  amend 
their  judgments  to  the  end  that  they  will  express  what  the  court 
actually  decided.  This  may  be  done  at  any  time.  When  the 
clerk  has  failed  to  enter  the  judgment  as  pronounced,  the  court 
has  the  power  to  correct  the  misprision.     {Pawer  cfe  Bro.  v. 


55. Mont]    State  ex  kbl.  McHatton  v.  District  Court.        329 

Ttfmer,  37  Mont.  521,  97  Pac.  950.)  But  errors  into  which  the 
court  itself  falls  are  judicial  errors  and  cannot  be  corrected  ex- 
cept by  the  method  pointed  out  by  the  provision  of  the  statute 
on  the  subject,  that  is,  through  a  motion  for  a  new  trial,  if  such 
a  motion  is  applicable  in  the  particular  proceeding,  or  on  ap- 
[3]  peal;  in  other  words,  the  court  cannot  upon  a  change  of 
mind,  after  having  rendered  a  judgment  determining  the  rights 
of  the  parties,  set  aside  such  a  judgment  or  modify  it  so  as  to 
alter  or  change  the  rights  fixed  by  it  as  originally  made. 
{Whitheck  v.  Railway  Cos.,  21  Mont.  102,  52  Pac.  1098;  Ogle 
V.  Potter,  24  Mont.  501,  62  Pac.  920 ;  Firden  v.  Heinze,  28  Mont. 
548,  73  Pac  123.)  On  this  subject,  Mr.  Freeman,  in  his  work 
on  Judgments,  says:  "The  failure  of  the  court  to  render  judg- 
ment according  to  law  must  not  be  treated  as  a  clerical  mi;»- 
priflion.  Where  there  is  nothing  to  show  that  the  judgment 
entered  is  not  the  judgment  ordered  by  the  court,  it  cannot  be 
amended.  On  the  one  hand,  it  is  certain  that  proceedings  for 
the  amendment  of  judgments  ought  never  to  be  permitted  to 
become  revisory  or  appellate  in  their  nature ;  ought  never  to  be 
the  means  of  modifying  or  enlarging  the  judgment  or  the  judg- 
ment record,  so  that  it  shall  express  something  which  the  court 
did  not  pronounce,  even  although  the  proposed  amendment  em- 
braces matter  which  ought  clearly  to  have  been  so  pronounced." 
(1  Freeman  on  Judgments,  sec.  70,  p.  94.)  When  the  judgment 
is  once  rendered,  the  court  loses  jurisdiction  over  the  subject 
matter,  other  than  to  see  that  the  proper  entry  is  made  by  the 
clerk  and  that  the  rights  determined  and  fixed  by  it  are  prop- 
erly enforced. 

Decrees  in  probate  proceedings  are  not,  technically  speaking, 
[4]  judgments.  (Estate  of  Tuohy,  23  Mont.  305,  58  Pac. 
722.)  But  the  mode  of  review  applicable  to  judgments  is  by 
the  statute  made  applicable  to  many  of  them  (Rev.  Codes,  sees. 
7096-7098),  and  a  trial  court  has  no  greater  power  over  these 
than  it  has  over  formal  judgments. 

We  express  no  opinion  at  this  time  upon  the  question  whether 
the  order  complained  of  is  or  is  not  in  any  respect  subject  to 
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amendment.    This  question  is  not  before  us.    We  leave  it  to 
be  determined  by  the  trial  court  upon  a  proper  application  to  it. 
The  court  was  without  jurisdiction  tQ  set  aside  the  decree,  and 
its  order  in  this  behalf  is  therefore  annulled. 

Mr.  Justice  Hollowat  concurs. 

Mr.  Justice  Pigott  did  not  hear  the  argument  and  takes  no 
part  in  the  foregoing  decision. 


STATB  BX  BEL.  WESTERN  ACCIDENT  &  INDEMNITY 
CO.,  Relator,  v.  DISTRICT  COURT  bt  al..  Respondents. 

(No.  4,314.) 
(Submitted  Noyember  25,  1918.    Decided  December  2,  1918.) 

[176  Pac.  618.] 

Supervisory  Control — Change  of  Venite — Insurance — Contracts 
— Place  of  Performance — Burden  of  Proof — Paytnent — Evi- 
dence— Conclusions. 

Contracts — Payment — Statute. 

1.  Where  a  contract  ia  silent  aa  to  the  place  of  payment,  the  law 
imports  into  and  makes  a  part  of  it  by  implication  a  provision  that  the 
debtor  must,  in  ord^  to  perform  hia  obligation,  pay  or  tender  payment 
to  the  creditor  where  the  latter  may  then  reside  or  conduct  business 
or  be  found.     (Bev.  Codes,  sees.  4932,  4933.) 

Same — Venue — Residence. 

la.     The  residence  of  plaintiff  at  the  time  it  commenced  suit  against 
defendant  surety  company  fixed  the  rights  of  the  parties  in  respect 
.  of  the  place  of  trial  in  so  far  as  residence  was  the  controlling  factor, 
its  residence  at  any  subsequent  time  being  immaterial. 

Contracts — Insurance — Place  of  Payment — Change  of  Venue. 

2.  Held,  on  supervisory  control,  under  the  rule  above  that  where  a 
contract  of  indemnity  did  not  designate  any  specific  place  for  payment 
in  case  of  loss  to  the  insured,  defendant  company  was  required  to  make 
payment  at  the  place  of  business  or  residence  of  the  insured,  and  that 
therefore  the  county  wherein  such  place  was  situate  was  the  place  of 
trial  of  an  action  by  the  insured  to  recover  for  loss  sustained,  and  a 
motion  for  change  of  venue  to  the  county  of  defendant  surety  com- 
pany's residence  was  properly  denied. 

For  authorities  discussing  the  general  rule  that  parol  evidence  is  not  admis- 
sible to  vary,  add  to  or  alter  a  written  contract,  see  note  in  17  L.  B^  A. 
270. 
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Same — Change  of  Venue — Domestic  Corporationn— Residence. 

3.  When  the  question  arises  in  an  action  in  which  a  domestic  corpora- 
tion is  a  partj,  whether  or  not  a  change  of  venue  shall  be  had,  the 
principal  place  of  business  of  the  corporation  is  its  residence. 

Same — Change  of  Venue — Burden  of  Proof. 

4.  The  burden  of  showing  that  a  place  other  than  the  residence  of 
plaintiff  was  agreed  upon  as  the  place  where  payment  should  be  made 
under  a  contract  of  indemnity,  was  upon  defendant  company  on  its 
motion  for  a  change  of  venue  to  the  county  of  its  residence. 

[As  to  change  of  venue,  see  note  in  74  Am.  Dec.  241.] 

Change  of  Venue — Affidavits — Conclusions. 

5.  Statements  in  affidavits  filed  by  defendant  indemnity  company  in 
support  of  its  motion  for  a  change  of  venue,  to  the  effect  that  the 
contract  of  indemnity  sued  upon  was  to  be  performed  by  making  pay- 
ment at  its  home  office,  held  legal  conclusions  and  vrithout  evidentiary 
value. 

Application  for  writ  of  supervisory  control  by  the  State,  on 
the  relation  of  the  Western  Accident  &  Indemnity  Company, 
against  the  District  Court  of  the  Seventh  Judicial  District  in 
and  for  the  County  of  Richland,  and  C.  C.  Hurley,  Judge 
thereof.    Proceeding  dismissed. 

Mr,  0.  W.  McCanndl  and  Mr,  F.  J.  Matoushek,  for  Relator, 
submitted  a  brief;  Mr.  McCormeU  argued  the  cause  orally. 

Messrs,  Walsh,  Nolan  &  Scallon,  for  Respondents,  submitted 
a  brief;  Mr,  C.  B,  Nolan  argued  the  cause  orally. 

MR.  JUSTICE  PIGOTT  delivered  the  opinion  of  the  court. 

This  proceeding  is  an  application  for  the  writ  of  supervisory 
control.  Relator  is  the  defendant  in  the  action  of  Equity 
Co-operative  Association  v.  Western  Accident  &  Indemnity 
CampaTiy,  a  Corporation,  which  was  brought  and  is  pending  in 
the  district  court  of  Richland  county.  The  relief  sought  is  the 
annulment  of  an  order  of  respondents'  court  and  judge  denying 
the  defendant's  demand  for  a  change  of  venue  from  Richland 
county  to  Lewis  and  Clark  county,  and  a  direction  to  respond- 
ents to  enter  an  order  changing  the  place  of  trial  to  Lewis  and 
Clark  county. 

The  sole  ultimate  question  involved  is :  Was  the  contract  upon 
which  the  action  is  founded  to  be  performed  in  Richland  county 
or  in  Lewis  and  Clark  county!    If  it  was  to  be  performed  in 
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the  former  county,  the  relator  is  not  entitled  to  any  relief ;  if  it 
was  to  be  performed  in  the  latter  county,  the  relief  must  be 
granted. 

The  petition  in  support  of  the  application  for  the  writ  ex- 
hibits, in  substance,  these  facts:  The  complaint  in  the  action 
states  that  the  plaintiff  is  and  at  all  the  times  mentioned  therein 
has  been  a  corporation  of  Montana  and  engaged  in  business  at 
Enid,  Richland  county ;  that  the  defendant — relator  in  this  pro- 
ceeding— at  all  such  times  has  been  and  now  is  a  corporation 
of  Montana  engaged  in  the  business  of  bonding  and  indemnify- 
ing against  loss,  with  its  principal  office  and  place  of  business 
at  Helena,  Montana;  that  the  defendant,  therein  called  the 
surety,  made  a  contract  with  the  plaintiff,  therein  called  the 
employer,  by  which  it  covenanted  that  if  the  plaintiff  should 
suffer  pecuniary  loss  by  certain  wrongful  acts  on  the  part  of 
an  employee  named,  the  defendant  would  pay  the  plaintiff  such 
loss  not  in  excess  of  $3,000, — ^** Provided,  however;  •  •  • 
2.  That  within  ten  days  after  the  discovery  of  any  loss,  the 
employer  shall  have  delivered  notice  thereof  to  the  surety,  at 
its  home  office  in  Helena,  Montana.  3.  That  within  ninety  days 
after  the  discovery  of  such  loss,  the  employer  shall  have  deliv- 
ered to  the  surety,  at  its  home  office  in  Helena,  Montana,  written 
claim  stating  the  items  and  the  dates  of  the  losses.  4.  That  no 
suit,  action  or  proceeding  shall  be  brought  against  the  surety 
by  the  employer  within  two  months  after  the  delivery  of  such 
statement  of  claim,  •  •  •  ";  that  during  the  life  of  the 
contract  the  plaintiff  suffered  such  loss  in  the  sum  of  $10,263.- 
35;  that  plaintiff  has  complied  with  all  the  requirements  and 
conditions  of  the  contract  on  its  part  to  be  performed ;  and  that 
none  of  the  provisions  of  the  contract  has  been  altered  or  waived 
by  the  parties.  Summons  was  served  upon  defendant  at  its 
home  office  and  place  of  residence  at  Helena,  in  Lewis  and  Clark 
county.  Defendant  made  timely  demand  for  an  order  chang- 
ing the  place  of  trial  from  Richland  county  to  Lewis  and  Clark 
county,  basing  it  upon  the  papers  and  pleadings  in  the  action 
and  two  affidavits,  the  latter  averring,  among  other  things  not 
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here  material,  that  the  defendant's  principal  place  of  business 
has  always  been,  and  now  is,  in  Lewis  and  Clark  county;  that 
the  contract  was  made  and  was  to  be  performed  at  Helena  in 
that  county;  **that  notice  of  the  discovery  of  any  loss  by  the 
plaintiff  under  said  bond  was  required  by  the  terms  and  condi- 
tions thereof  to  be  given  to  the  defendant  at  its  home  office  in 
Helena,  Montana.  That  the  written  claim  by  the  plaintiff  upon 
the  defendant  to  be  reimbursed  for  any  loss  is  expressly  re- 
quired by  the  terms  of  said  bond  to  be  delivered  to  the  defend- 
ant at  its  home  office,  in  Helena,  Montana.  That  any  claim 
that  would  be  paid  under  said  bond  would  be  paid  through  the 
home  office  of  the  defendant  company  in  the  city  of  Helena, 
Montana.  That  the  contract  herein  sued  upon  was  to  be  per- 
formed at  the  tsity  of  Helena,  in  the  county  of  Lewis  and  Clark, 
state  of  Montana,  and  not  in  the  county  of  Richland,  state  of 
Montana";  that  the  articles  of  incorporation  certify  its  princi- 
pal place  of  business  to  be  in  Helena,  Lewis  and  Clark  county, 
and  that  the  defendant  is  a  resident  of  that  county.  In  resist- 
ing the  motion  and  demand  for  the  change  of  venue  the  plaintiff 
showed  by  affidavit  that  its  principal  place  of  business  and  office 
was  at  Enid,  in  Richland  county.  The  respondents  denied  the 
demand  and  retained  the  action  for  trial  in  Richland  county, 
and  thereupon  the  present  proceeding  was  commenced  in  this 
court.  An  order  to  show  cause  why  the  writ  of  supervisory  con- 
trol should  not  issue  was  made,  which  respondents  move  to  quash 
upon  the  ground  that  the  petition  is  insufficient  to  entitle  the 
relator  to  relief. 

Upon  the  showing  thus  made,  relator  contends  that  under 
the  provisions  of  section  6504  of  the  Revised  Codes,  as  inter- 
preted by  this  court  in  State  ex  rel.  Interstate  Lumber  Co.  v. 
District  Court,  54  Mont.  602,  172  Pac.  1030,  the  demand  for 
change  of  venue  should  have  been  granted.  It  is  argued  that 
the  contract  was  to  be  performed  in  Lewis  and  Clark  county. 
The  case  cited  is  to  the  effect  that  an  action  upon  a  contract, 
whether  it  be  express  or  implied,  or  in  part  express  and  in  part 
implied,  must,  upon  demand  of  the  defendant,  be  tried  in  the 


334  State  v.  Disteict  Court  bt  al.        [Oct.  T.  '18 

county  in  which  the  contract  was  to  be  performed,  subject  only 
to  the  power  of  the  court  to  change  the  venue  for  one  or  more 
of  the  reasons  enumerated  in  divisions  2,  3  and  4  of  section  6506 
of  the  Revised  Codes ;  and  further,  that  for  breach  of  a  contract 
to  pay  money,  the  county  in  which  the  contract  was  to  be  per- 
formed is  the  county  in  which  the  money  was  to  be  paid;  and 
it  was  held,  also,  that  since  a  plaintiff  is  entitled  to  bring  his 
action  in  the  county  where  the  contract  was  to  be  performed,  he 
may,  if  the  place  of  performance  does  not  appear  from  the 
complaint,  defeat  the  defendant's  demand  for  change  of  venue 
to  the  latter 's  residence  by  affidavit  disclosing  that  the  contract 
was  to  be  performed  in  the  county  where  the  action  was  begun. 
1.  Relator  insists  that  the  contract  upon  its  face  shows  that 
[2]  the  payment  to  the  plaintiff  for  which  the  defendant  cove- 
nanted must,  when  due,  be  made  at  Lewis  and  Clark  county, 
pointing  to  the  admitted  facts  that  the  defendant's  home  office, 
as  well  as  its  principal  place  of  business,  always  has  been  and  ie 
in  that  county,  that  the  contract  was  made  and  delivered  there, 
and  that  both  the  notice  and  claim  of  loss  are  required  to  be 
made  there,  and  also  to  the  provisos.  But  these  facts  as  to 
residence  and  place  of  business  do  not  of  themselves  show,  or 
raise  a  presumption,  that  it  was  the  intention  to  perform  the 
contract  by  payment  in  that  county.  Nor  do  the  provisos,  as  a 
whole,  evidence  such  intention.  They  are  for  the  benefit  of  the 
defendant  and  for  its  protection,  and  have  nothing  whatever  to 
do  with  appointing  a  place  at  which  payment  shall  be  made  in 
event  of  loss.  Compliance  by  the  plaintiff  with  the  require- 
ments of  provisos  2  and  3  is  a  condition  necessary  to  the  creation 
of  any  actual  liability  or  debt,  though  the  relation  of  debtor  and 
creditor  'may  be  said  to  have  had  a  potential  existence  at  least 
from  the  day  of  the  loss,  if  not,  indeed,  from  the  delivery  of 
the  contract ;  yet  such  compliance  did  not  make  the  debt  or  lia- 
bility due  or  then  instantly  payable,  for  proviso  4  postpones  the 
accrual  of  any  right  of  action  by  the  plaintiff  for  the  period  of 
two  months  after  it  shall  have  complied  with  the  stipulations 
of  provisos  2  and  3,  thereby  granting  to  the  defendant  a  space 
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of  time  daring  which  it  might  rightfully  refuse  payment.  So 
it  should  seem  to  be  clear  that  the  plaintiff's  compliance  with 
the  second  and  third  provisos — ^that  is,  by  delivering  the  notice 
and  4;he  claim  to  defendant  at  Lewis  and  Clark  county — could 
not  have  made  the  money  then  and  there  immediately  due, 
whatever  might  have  been  the  effect  in  that  respect  without  the 
presence  of  the  fourth  proviso, — ^were  that  proviso  eliminated, 
application  of. the  familiar  rule  declared  in  section  5016  of  the 
Revised  Codes  that  if  no  time  is  specified  for  the  performance 
of  an  act  required  to  be  performed  and  such  ''act  is  in  its 
nature  capable  of  being  done  instantly — ^as,  for  example,  if  it 
consists  in  the  payment  of  money  only — it  must  be  performed 
immediately  upon  the  thing  to  be  done  being  exactly  ascer- 
tained," might  perhaps  make  Lewis  and  Clark  county  the  place 
where  payment  was  to  be  made.  In  essence  the  contract  is  that 
if  the  plaintiff  should  sustain  loss  and  within  the  times  limited 
deliver  notice  and  claim  thereof  to  the  defendant  at  its  home 
ofSce  in  Lewis  and  Clark  county,  the  defendant  will,  at  the  end 
of  two  months  after  delivery  of  the  claim,  and  not  before,  be- 
come immediately  liable,  or,  to  describe  the  condition  more  ac- 
curately, the  plaintiff  will  havQ  the  right  at  the  end  of  the  two 
months,  but  not  before,  lawfully  to  demand  and  proceed  to  en- 
force its  right  to  payment.  In  short,  the  defendant's  breach 
was  intended  to  be,  and  consisted  in,  its  failure  to  pay  at  the 
end  of  the  two  months,  and  until  that  time  the  defendant  had 
not  broken  its  covenant.  The  contract  does  not,  therefore, 
either  expressly  or  by  inference  indicate  or  designate  Lewis  and 
Clark  county  as  the  place  where  payment  was  to  be  made  in 
case  of  loss.  Nor  does  the  contract  indicate  that  Richland 
county  was  intended  to  be  such  place,  for  the  words  ''Equity 
Co-operative  Association  of  Enid,  Montana,"  while  sufficient  to 
indicate  that  the  plaintiff  then  resided  at  Enid,  do  not  show  or 
imply  that  the  plaintiff  would  be  a  resident  of,  or  within,  that 
county  at  the  time  when  payment  was  to  be  made  upon  breach 
by  the  defendant  of  its  covenant.    So  neither  Lewis  and  Clark 


336  State  v.  District  Court  bt  al.        [Oct.  T.  '18 

county  nor  Richland  county  is  designated  by  the  contract  as 
the  place  in  which  it  was  to  be  performed. 

Broadly  speaking,  the  rule  is  that  if  no  place  for  payment  be 
[1]  specified  or  agreed  upon,  the  debtor  must,  in  order  to  per- 
form his  obligation,  pay  or  tender  payment  to  the  creditor 
where  the  latter  may  then  reside  or  conduct  business  or  be 
found.  Such  was  the  holding  in  State  ex  rel,  Cobum  v.  District 
Court,  41  Mont.  84,  86,  108  Pac.  144.  The  statute  law  of  this 
state  on  that  subject,  appearing  in  sections  4932  and  4933  of  the 
Revised  Codes,  states  the  rule  more  comprehensively  and  with 
greater  particularity:  **Sec.  4932,  An  offer  of  performance 
must  be  made  to  the  creditor  •  •  •  ,  if  such  creditor 
•  •  •  is  present  at  the  place  where  the  offer  may  be  made ; 
and,  if  not,  wherever  the  creditor  may  be  found.  Sec.  4933. 
In  the  absence  of  an  express  provision  to  the  contrary,  an  offer 
of  performance  may  be  made,  at  the  option  of  the  debtor :  1.  At 
any  place  appointed  by  the  creditor;  or,  2.  Wherever  the  per- 
son to  whom  the  offer  ought  to  be  made  can  be  found ;  or,  3.  If 
such  person  cannot,  with  reasonable  diligence,  be  found  within 
the  state,  and  within  a  reasonable  distance  from  his  residence  or 
place  of  business,  or  if  he  evades  the  debtor,  then  at  his  resi- 
dence or  place  of  business,  if  the  same  can  with  reasonable  dili- 
gence, be  found  within  the  state ;  or,  4.  If  this  cannot  be  done» 
then  at  any  place  within  this  state.'* 

The  doctrine  rests  upon  the  presumption  or  implication  of  law 
that  the  intention  of  the  parties  was  that  payment  should  be 
made  to  the  creditor  at  his  place  of  business,  or  residence,  or 
wherever  found,  it  being  the  duty  of  the  debtor  to  seek  the 
creditor.  The  implication  is  imported  by  the  law  into,  and  is 
part  of,  the  contract.  Said  this  court  in  the  Cobum  Case, 
supra:  "If  at  the  time  this  contract  of  employment  was  entered 
into  there  was  not  any  place  of  payment  mentioned,  the  parties 
will  be  held  to  have  intended  that  the  contract  should  be  con- 
strued in  view  of  the  rule  of  law  above,  and  what  was  actually 
intended  becomes  as  much  part  of  the  agreement  as  any  express 
provision,  if  there  is  not  anything  in  the  contract  inconsistent 
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therewith'*;  and  Mr.  Chief  Justice  Kent,  in  Thompson  ▼. 
Ketcham,  8  Johns.  (N.  Y.)  190,  5  Am.  Dec.  332,  declared  that 
**  where  the  operation  of  a  contract  is  clearly  settled  by  general 
principles  of  law,  it  is  taken  to  be  the  true  sense  of  the  contract- 
ing parties.''  As  illustrating  the  scope  of  the  rule  and  its  effect, 
we  may  remark  that  the  principle  forbidding  the  reception  of 
prior  or  contemporaneous  oral  promises  or  agreements  which 
would  vary  or  add  to  or  subtract  from  the  express  terms  of  a 
contract  reduced  to  writing,  is  applicable  to  oral  promises  or 
agreements  which  would  vary  the  legal  construction  or  import 
of  such  a  contract  although  not  in  contradiction  of  its  express 
terms.  (RiddeU  v.  Pech-WUHamson  H.  &  V.  Co.,  27  Mont.  44, 
69  Pac.  241.) 

As  we  have  already  said,  the  contract  does  not  designate  any 
specific  place  for  payment,  but  does  provide  by  implication  of 
law  that  such  payment  shall  be  made  to  the  plaintiff  at  its  place 
of  business  or  residence  or  wherever  it  may  be  found,  and  al- 
though such  place  is  not  specifically  designated,  it  can  be  made 
certain  by  evidence.  When  such  place  shall  have  been  ascer- 
tained, the  county  where  the  contract  was  to  be  performed  will 
thereby  be  designated  as  such  place,  for  that  is  certain  which 
can  be  made  certain. 

2.  Relator's  next  contention  is  that  the  showing  on  the 
demand  for  change  of  venue  was  sufficient  to  prove  that  pay- 
ment was  to  be  made  at  Lewis  and  Clark  county.  For  several 
reasons  this  is  untenable.  It  is  to  be  observed  that  the  demand 
for  change  of  venue  was  based  upon  the  papers  and  pleadings 
in  the  action,  as  well  as  upon  the  two  affidavits.  Now,  the  com- 
plaint, which  was  duly  verified  and  therefore  also  an  affidavit, 
states  that  at  the  time  the  action  was  commenced  the  plaintiff 
was  a  corporation  of  Montana  engaged  in  business  at  Enid,  in 
[la]  Richland  county.  The  residence  of  the  plaintiff  at  that 
time  fixed  the  rights  of  the  parties  in  respect  of  the  place  of  trial 
in  so  far  as  residence  was  the  controlling  element  or  factor;  the 
plaintiff's  residence  at  any  subsequent  time  could  not  be  of 
[3]     moment.    When  the  question  arises  as  to  whether  or  not 
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a  change  of  venue  shall  be  had,  the  principal  place  of  bosiness 
of  a  domestic  corporation  is  its  residence.  Again,  the  com- 
plaint alleges  that  none  of  the  provisions  in  the  contract  has 
been  altered  or  waived,  and  while  this  is  without  value  as  a 
pleading  because  no  part  of  the  plaintiff's  statement  of  its 
cause  of  action,  being  in  attempted  denial  of  an  anticipated 
defense,  it  was  competent,  as  evidence  by  way  of  affidavit,  in 
opposition  to  the  demand  for  the  change,  because  it  affirmed 
that  the  contract  as  reduced  to  writing,  including  the  implied 
provision  touching  the  place  where  payment  was  to  be  made, 
had  not  been  changed  or  waived;  but  if  this  averment  should 
be  considered  as  the  statement  of  the  opinion  of  the  affiant,  we 
may  remark  in  passing  that  it  would  be  at  least  of  as  much 
evidentiary  value  as  the  naked  statements  in  the  affidavits  on 
behalf  of  the  defendant — assuming  them  to  possess  any  probative 
effect  at  all — that  the  contract  was  to  be  performed  in  Lewis  and 
Clark  county,  and,  if  the  view  be  taken  that  the  opposing  aver- 
ments are  of  equal  value,  the  one  is  a  setoff  to  the  other  two. 

Since  in  legal  effect  the  contract  stipulates  that  payment  was 
to  be  made  at  the  place  of  residence  or  business  of  the  plaintiff, 
or  wherever  it  might  be  found  within  the  state,  the  complaint 
of  itself,  or  it  and  the  affidavit,  thus  identified  Richland  county 
as  that  place,  unless  the  contrary  was  made  to  appear. 

The  burden  was,  of  course,  upon  the  defendant  to  show  that 
[4]  a  place  other  than  the  residence  of  the  plaintiff  was  agreed 
upon  as  the  place  where  payment  should  be  made  {King  v. 
Rucknum,  20  N.  J.  Eq.  316).  The  affidavits  which  were  in- 
[5]  tended  to  prove  this  supposed  fact  do  not  deny  that  the 
plaintiff's  residence  was  in  Richland  county  when  the  action 
was  begun,  but  contain  the  statements,  as  has  been  noted,  that 
the  contract  was  to  be  performed  by  making  payment  at  its 
home  office  in  Lewis  and  Clark  county.  This  bald  assertion 
seems,  in  view  of  its  context,  to  be  merely  an  expression  of  opin- 
ion by  the  affiants  as  to  the  legal  construction  or  interpretation 
which  should  be  placed  upon  the  contract.  In  any  event,  how- 
ever, such  statements  are  sheer  legal  conclusions  and  were  with- 


55  Mont.]  State  v.  District  Court  et  al.  339 

out  evidentiary  value.  If  the  contract  has  been  so  changed  that 
Lewis  and  Clark  county  became  the  place  in  which  payment 
was  to  be  made,  the  burden  rested  upon  the  defendant  to  state 
the  facts  establishing  the  change.     This  it  utterly  failed  to  do. 

The  respondents  committed  no  error  in  denying  the  demand 
for  a  change  of  venue..  The  order  to  show  cause  is  discharged, 
the  application  denied,  and  the  proceeding  dismissed. 

Dismissed. 

Mr.  Chibf  Justice  Bbantlt  and  Mr.  Justice  Holloway 
concur. 
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STATE  EX  REL.  LEASE,  Appellant,  v.  WHiKINSON,  Mayob^ 

ET  AL.,  RbSPONDENTB. 

(No.  4,274.) 
(Submitted  December  3,  1918.    Deeided  December  9,  1918.) 

[177  Pac.  401.] 

Mandamus — Metropolitan  Police  Law— Police  Officers — Wrong- 
ful Dismissal — Eemsiaiement — Affidavit — Sufficiency. 

Mandamus — Demurrer — Motion  to  Quash — Admissions. 

1.  A  demurrer  and  motion  to  quash  admit  as  true  the  allegations  of. 
the  affidavit  upon  which  an  application  for  writ  of  mandate  is  based. 

Same — Police  Officer — Wrongful  Dismissal — ^Affidavit — Sufficiency. 

2.  Held,  that  an  affidavit  setting  forth  that  relat4>r  was  a  duly  ap- 
pointed, qualified  and  acting  policeman  of  a  city  of  the  first  class, 
dismissed  from  office  without  any  charges  having  been  made  against 
him  and  without  notice  of  trial,  in  violation  of  the  Metropolitan  PoUee 
Law,  stated  facts  sufficient,  if  proved,  to  entitle  relator  to  a  writ 
of  mandate  to  compel  his  reinstatement  and  therefore  dismissal  of  the 
proceeding  on  demurrer  and  motion  to  quash  was  error. 

[As  to  mandamus  to  restore  officer  wrongfully  discharged,  see  noto 
in  12  Am.  Dec.  28.] 

Appeal  from  District  Court  of  Missoula  County;  S.  Lee  Mo- 
CidlocJi,  Judge. 


Elected  November  5,  1918;  qualified  January  6,  1919. 

(840) 
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Mandamxis  against  H.  T.  Wilkinson,  Mayor,  and  others,  as 
commissioners  of  the  City  of  Missoula,  to  compel  reinstatement 
of  relator  as  a  policeman.  I^om  a  judgment  dismissing  the  pro- 
ceeding, relator  appeals.    Reversed  and  remanded. 

Mr.  Chas.  A.  BiisseU  and  Messrs,  Madeen  dk  Cameron,  for 
Appellant,  submitted  a  brief;  Mr.  Rv^sell  argued  the  cause 
orally. 

No  appearance  on  behalf  of  Respondents.' 

MR.  JUSTICE  HOLLOWAY  delivered  the  opinion  of  the 
court. 

In  October,  1910,  relator  was  duly  appointed  policeman  of 
the  city  of  Missoula, — ^a  city  of  the  first  class,— qualified  as  such 
and  performed  the  duties  of  his  office  until  March,  1918,  when 
he  was  discharged  by  the  city  commissioners,  without  trial  and 
without  notice  that  any  charges  had  been  preferred  against  him. 
He  instituted  this  proceeding  in  mandamus  to  compel  his  rein- 
statement, and  in  his  affidavit  set  forth  the  facts  in  detail.  An 
alternative  writ  was  issued  and  upon  return  respondents  ap- 
peared by  demurrer  and  motion  to  quash.  The  demurrer  end 
motion  were  sustained  and  a  judgment  entered  dismissing  the 
proceeding,  from  which  judgment  relator  appealed. 

The  minutes  of  the  court  recite:  ''In  this  matter  it  appear- 
ing to  the  court  that  the  respondent  is  willing  to  accord  relator 
a  hearing  by  trial,  it  is  therefore  ordered  that  the  motion  to 
quash  alternative  writ  of  mandate  heretofore  argued,  submitted 
and  by  the  court  taken  under  advisement  is  this  day  sustained." 
The  record  consists  of  the  affidavit,  the  alternative  writ,  the  de- 
murrer, motion  to  quash,  minute  entry  above,  judgment  and 
notice  of  appeal.  The  judge  of  the  trial  court  certifies  that  this 
record,  excepting  the  notice  of  appeal,  *'is  a  full,  true  and  com- 
plete transcript  of  the  record  actually  used  by  me  as  the  basis 
of  the  order  from  which  the  appeal  herein  is  now  taken,  and 
that  the  same  contains  all  of  the  record  and  evidence  heard  and 
used  by  me  in  said  action,  and  the  foregoing  is  now  by  me  hereby 
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settled,  allowed  and  approved  as  a  true  and  correct  transcript 
of  the  record  in  said  action." 

It  does  not  appear  by  what  means  the  trial  court  was  or  could 
have  been  apprised  of  the  fact  that  the  respondents,  were  will- 
ing to  accord  relator  a  hearing  after  this  proceeding  was  insti- 
tuted, but  it  is  entirely  immaterial.  The  wrong  done  to  relator 
had  occurred  two  months  before  this  cause  was  heard  in  the 
lower  court  and  was  a  continuing  wrong. 

The  demurrer  and  motion  to  quash  admit  the  allegations  of 
[1]  the  aflSdavit  to  be  true  {State  ex  rel.  Fadness  v.  Eie,  53 
Mont.  138,  162  Pac.  164) ;  so  we  have  presented  the  case  of  a 
[2]  duly  appointed,  qualified  and  acting  policeman  of  a  city 
of  the  first  class,  dismissed  from  office  without  any  charges  hav- 
ing been  made  against  him  and  without  notice  of  trial,  in  viola- 
tion of  the  Metropolitan  Police  Law  in  force  in,  and  obligatory 
upon,  a  city  of  this  class.  No  defense  of  this  action  of  the  city 
commissioners  is  suggested.  Indeed,  they  have  not  appeared  in 
this  court.  The  aflSdavit  states  facts  suflBcient,  if  proved,  to 
entitle  relator  to  the  relief  demanded. 

The  decisions  in  8t(cte  ex*  rel.  McDonald  v.  Oetchell,  51  Mont. 
323,  152  Pac.  480,  and  State  ex  rel.  Duryer  v.  Duncan,  49  Mont. 
54,  140  Pac.  95,  are  controlling  here ;  and  upon  the  authority  of 
those  cases  the  judgment  is  reversed  and  the  cause  is  remanded, 
with  directions  to  overrule  the  demurrer  and  motion  to  quash. 

Reversed  and  remanded. 

Mb.  Chief  Justice  Brantly  and  Mb.  Justice  Pigott  concur. 
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STATE,  Respondent,  v.  TATB,  Appellant. 

(No.  4,208.) 
(Submitted  December  2,  1918.    Decided  December  9,  1918.) 

[177  Pfec.  243.] 

Criminal  Lam — Rape  —  Evidence — Sufficiency  —  Directed  Ter- 
dict — Acquittal — Attorney  and  Client — Argument  to  Jury — 
Remarks  of  Court — Prejudicial  Error — BUI  of  Exceptions — 
Settlement — Presumptions. 

Bill  of  Exceptions — Settlement  and  Certification — Presumptions. 

1.  Where  tlie  presumption  of  correctness  arising  from  the  settlement 
and  certification  of  a  bill  of  exceptions  is  not  rebutted,  it  is  conclusive. 

Bape — Evidence — Sufficiency. 

2.  In  a  prosecution  for  rape,  the  uncorroborated  direct  testimony  of 
the  prosecutrix,  if  believed,  establishes  the  guilt  of  defendant'. 

[As  to  evidence  of  complaint  made  by  prosecutrix,  see  note  in  38 
Am.  Bep.  369.] 

Same — Verdict  of  Acquittal — Refusal  to  Direct — When  Proper. 

3.  Refusal  to  direct  a  verdict  of  acquittal  was  proper  where  the  evi- 
dence was  sufficient,  as  matter  of  law,  to  prove  every  element  neces- 
sary to  constitute  the  cringe  of  rape. 

Same — Directed  Verdict  of  Acquittal — ^Wben  Proper. 

4.  Under  Section  9297,  Revised  Codes,  the  district  court  may,  in  its 
discretion,  advise,  but  not  direct  or  compel,  the  jury  to  acquit  if  it  deems 
the  evidence  to  be  clearly  insufficient  in  weight  to  justify  a  verdict  of 
guilty. 

Same — Attorney  and  Client — Trial — Argument  to  Jury — Duty  of  Attorney. 

5.  It  is  the  duty  of  counsel  for  defendant  charged  with  crime  to  pre- 
sent the  case  of  his  client  on  argument  in  the  light  most  favorable  to 
the  latter,  and  to  that  end  to  urge  upon  the  jury  all  inferences  from 
and  interpretations  of  the  evidence  which  are  not  palpably  unwar- 
ranted, and  so  long  as  he  does  not  misstate  the  testimony,  his  privilege 
in  this  respect  is  almost  without  limit. 

Same — Trial — Curtailing  Argument  to  Jury — Prejudicial  Error. 

6.  Refusal  of  the  court  to  permit  defendant's  counsel  to  comment  in 
his  argument  to  the  jury  upon  statements  touching  a  material  fact 
made  by  the  prosecutrix  and  her  sister,  which  were  contradictory  of 
each  other,  was  prejudicial  error,  entitling  defendant  to  a  new  trial. 

Same — Trial — Evidence — Remarks  by   Court — Invading  Province  of  Jury. 

7.  Remarks  of  the  trial  judge  during  argument  of  defendant's  coun- 
sel, to  the  effect  that  prosecutrix  and  her  sister  had  not  testified  as  to 
a  certain  material  fact  as  counsel  asserted  they  had,  that  no  juror 
was  in  doubt  about  that,  etc.,  whereas  such  testimony  had  in  fact  been 
given,  virtually  resulted  in  a  withdrawal  of  their  statements  from  the 
jury  and  constituted  prejudicial  error. 

Appeal  from  District  Court,  Beaverhead  County;  Joseph  C. 
Smith,  Judge. 
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D.  E.  Tate,  convicted  of  the  crime  of  rape,  appeals  from  the 
judgment  and  from  the  order  denying  hia  motion  for  a  new 
trial.    Beversed  and  remanded. 

Mr.  John  Collins,  for  Appellant,  submitted  a  brief,  and 
argued  the  cause  orally. 

Mr.  8.  C.  Ford,  Attorney  General,  and  Mr.  Frank  Woody, 
Assistant  Attorney  General,  for  Bespondent,  submitted  a  brief, 
and  argued  the  cause  orally. 

MB.  JUSTICE  PIGOTT  delivered  the  opinion  of  the  court. 

Defendant,  convicted  of  rape  upon  the  prosecutrix,  has  ap- 
pealed from  the  judgment  of  his  conviction  and  from  the  order 
denying  his  motion  for  a  new  trial. 

The  attorney  general  objects  to  consideration,  on  appeal  from 
the  judgment,  of  the  bill  of  exceptions  for  the  reason  that  it 
was  not  presented  or  settled  within  the  times  prescribed  by 
section  9340  of  the  Bevised  Codes;  but  the  bill  itself  shows  the 
[1]  objection  to  be  untenable.  Moreover,  from  the  judge's 
settlement  and  certification  of  the  bill  arises  the  presumption 
that  it  was  presented  and  settled  in  time,  which  presumption  is 
conclusive  where,  as  here,  it  is  not  rebutted.  (Murray  v. 
Eauser,  21  Mont.  120,  53  Pac.  99.)  He  objects,  also,  to  con- 
sideration on  its  merits  of  the  order  denying  a  new  trial  for 
the  reason  that  the  order  was  entered  before  the  bill  of  excep- 
tions was  settled  and  therefore  prematurely;  but  since  the  only 
errors  assigned  which  we  shall  examine  are  reviewable  on  the 
appeal  from  the  judgment,  neither  the  order  nor  the  objection 
requires  further  notice. 

In  view  of  the  fact  that  the  judgment  must  be  reversed  and 
a  new  trial  ordered,  we  do  not  decide  whether  the  question  of 
the  sufficiency  in  the  weight  of  the  evidence  to  justify  the  ver- 
dict, as  distinguished  from  sufficiency  in  law  to  support  it,  may 
properly  be  reviewed  on  appeal  from  the  judgment. 

1.  The  refusal  of  the  court  to  grant  defendant's  prayer  for  a 
directed  verdict  is  the  first  error  assigned.    Thje  evidence  was 
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[2]  in  irreconcilable  conflict.  None  ef  the  state's  witnesses, 
except  the  prosecutrix,  gave  any  direct  evidence  that  defend- 
ant committed  the  crime  charged,— rthey  testified  to  circum- 
stances corroboratory  only  of  her  testimony,  which  circumstances 
were  insufficient  to  establish  his  guilt.  Her  testimony,  how- 
ever, was  direct  and,  if  believed,  established  his  guilt,  the  law 
not  requiring  corroboration  of  the  evidence  of  the  prosecutrix 
[3]  {State  V.  Oaimos,  53  Mont.  118,  162  Pac.  596).  The  evi- 
dence  was  sufficient  as  matter  of  law  to  prove  every  element 
necessary  to  constitute  the  crime,  and  hence  the  court  did  not 
err  in  refusing  to  direct  a  verdict  of  acquittal.  We  do  not 
determine  whether  the^court  below  should  have  advised  the  jury 
[4]  to  acquit.  Section  9297  of  the  Revised  Codes,  providing 
in  effect  that  if  the  court  deems  the  evidence  insufficient  to 
warrant  a  conviction,  it  may  advise,  but  not  direct  or  compel, 
the  jury  to  acquit,  can  be  applicable  only  where  the  trial  court 
deems  the  evidence  which  tends  to  prove — and  which,  if  be- 
lieved, would  prove — every  element  necessary  to  constitute  the 
crime,  to  be  clearly  insufficient  in  weight  to  justify  a  verdict  of 
guilt.  {State  v.  Welch,  22  Mont.  92,  55  Pac.  927;  State  v. 
Mahoney,  24  Mont.  281,  61  Pac.  647.)  This  section  seems  to 
lodge  discretionary  power  in  the  trial  court,  and,  since  a  new 
trial  may  result  from  reversal  of  the  judgment,  we  do  not  ex- 
press an  opinion  in  respect  of  how  that  discretion  should  have 
been  exercised  had  defendant  appealed  to  it. 

2.  As  has  been  stated,  the  evidence  was  irreconcilable.  Cer- 
tain facts,  however,  appeared  about  which  no  controversy  ex- 
isted or  could  exist.  It  was  clearly  shown  that  if  defendant 
raped  the  prosecutrix,  he  did  so  in  her  father  *j  house  during  a 
night  when  he  and  one  Squires  were  occupying  the  same  bed; 
and  that  unless  the  crime  charged  was  committed  on  the  night 
of  September  30 — October  1,  it  never  was  committed.  Defend- 
ant swore  that  he  shared  the  bed  with  Squires  but  once  and 
then  on  the  night  of  September  29-30,  and  that  he  spent  the 
entire  night  of  September  30 — October  1  in  a  house  five  miles 
distant  from  her  father's  house,  the  testimony  of  other  wit- 
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nesses  tending  to  corroborate  the  latter  item  of  evidence. 
Squires  testified  that  he  and  defendant  shared  the  bed  on  both 
nights.  The  prosecutrix  and  her  sister  stated  in  certain  parts 
of  their  testimony  that  defendant  and  Squires  occupied  the 
same  bed  on  the  two  nights,  and  in  other  parts  of  their  testi- 
mony made  statements  from  which  the  inference  was  permissi- 
ble that  these  men  shared  the  same  bed  only  on  the  one  night, — 
for  instance,  the  prosecutrix  testified:  **Tate  and  Squires  slept 
together  only  one  night ;  that  was  the  29th  and  part  of  the  30th, 
— night  of  the  30th,"  and  if  by  this  she  meant  the  night  of 
September  29-30,  she  contradicted  herself  and  fixed  a  time 
which  exonerated  defendant;  if  by  this  she  meant  the  night  of 
September  30 — October  1,  she  flatly  contradicted  parts  of  her 
other  testimony  and  parts  of  her  sister's  and  Squires'  testi- 
mony ;  each  of  them  had  repeatedly  said  that  defendant  and 
Squires  occupied  the  same  bed  on  the  two  nights,  each  distinctly 
and  circumstantially  testifying  that  the  two  men  occupied  the 
same  bed  on  these  two  nights.  Her  sister  afterward  swore:  "I 
do  not  know  exactly  how  many  nights  Mr.  Squires  and  Mr. 
Tate  slept  together,  I  don't  remember.  As  to  whether  it  was 
two  nights,  I  do  not  remember  anything  about  that.  As  near 
as  I  remember  all  I  do  know  about  that  [is]  that  one  night 
[September  30 — October  1].  That  is  as  near  as  I  know  about 
that." 

With  the  evidence  in  this  condition,  defendant's  counsel  dur- 
ing the  course  of  his  argument  to  the  jury  said  in  effect  that 
the  state  had  failed  to  comment  upon  the  admission  by  the 
prosecutrix  and  her  sister  that  defendant  and  Squires  slept 
together  but  one  night.  He  was  interrupted  by  the  county  at- 
torney's objection  that  the  remark  was  not  in  harmony  with  a 
correct  construction  of  the  evidence,  to  which  defendant's  coun- 
sel answered  by  insisting  that  the  construction  was  correct,  ask- 
ing that  the  record  be  read.  The  court  held  that  the  girl  and 
her  sister  had  not  testified  that  defendant  and  Squires  slept 
together  on  one  night  only,  saying:  '*They  did  not  confine  it 
solely  to  one  night ;  that  is  the  record ;  we  are  not  going  to  go 
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into  that.  The  record  is  that  the  witnesses  [the  prosecutrix  and 
her  sister]  testified  that  they  [defendant  and  Squires]  slept 
together  two  nights.  •  •  •  This  is  not  an  interpretation 
on  this  evidence  at  all.  If  you  [defendant's  counsel]  sat  here 
throughout  the  trial  of  this  case  and  allowed  yourself  to  eorae 
to  any  such  conclusion  from  the  answers  made,  I  cannot  help 
it.  I  do  not  think  there  is  any  juror  in  doubt  about  that;  let's 
not  go  ojx  with  it,  the  result  is  absolute,  I  think,  on  that.  There 
is  also  this  testimony,  that  on  the  morning  after  Squires  got 
up  and  found  the  defendant  on  his  bed,  they  got  up  and  washed 
and  went  to  breakfast.  It  is  in  the  record  twenty-five  times 
as  to  the  number  of  nights  they  slept  together."  Defendant 
excepted  to  the  remarks  of  the  court  and  to  its  action  in  sus- 
taining the  objection. 

The  court  erred  in  requiring  defendant's  counsel  to  desist 
[5]  from  arguing  to  the  jury  that  the  prosecutrix  and  .her 
sister  had  testified  that  defendant  and  Squires  slept  together 
but  one  night.  The  court  erred  also  in  making  the  remarks 
quoted.  It  was  the  duty  of  defendant's  counsel  to  present  the 
case  in  the  light  most  favorable  to  the  client  and  to  that  end  to 
urge  upon  the  jury  all  inferences  from  and  interpretations  of 
the  evidence  which  were  not  palpably  unwarranted.  So  long 
as  counsel  did  not  misstate  the  testimony,  his  privilege  of  draw- 
ing inferences  and  making  comments  was  well-nigh  without 
limit.  He  had  the  right  by  way  of  argument  to  tell  the  jury 
that  the  testimony  of  the  prosecutrix  and  her  sister  showed  a 
certain  fact  or  that  they  admitted  it,  if  the  argument  had  any 
fair  ground  on  which  to  rest  even  though  the  court  or  its  judge 
should  hold  an  opinion,  or  be  convinced,  to  the  contrary.  The 
[6]  testimony  of  the  prosecutrix  and  her  sister  was  such  as 
fuUy  to  justify  the  argument  by  defendant's  counsel  to  the 
effect  that  they  admitted  that  defendant  and  Squires  slept  to- 
[7]  gether  on  the  one  night  only.  The  issue  of  fact  was  raised 
whether  they  shared  the  same  bed  on  one  night  only  or  on  the 
two  nights,  and  the  testimony  of  these  two  witnesses  was  open 
to  attack  as  being  self-contradictory  on  that  issue.    Defendant 
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testified  plainly  and  nnequivoeally  that  he  occupied  the  bed 
only  on  the  night  of  September  29-30,  and  he  had  the  right  to 
argue  to  the  jury  that  his  testimony  in  that  respect  was  sup- 
ported by  the  statements^ of  the  prosecutrix  and  her  sister,  and 
he  had  the  right  likewise  to  point  out  to  the  jury  the  conflict 
in  the  testimony  of  each  of  these  witnesses  as  discrepancies. 
In  telling  the  jury,  or  saying  in  their  hearing,  that  these  wit- 
nesses had  not  said  that  defendant  and  Squires  occupied  the 
bed  on  one  night  only  but  had  testified  that  the  men  had  slept 
together  on  the  two  nights,  and  that  the  judge  did  not  think 
that  any  juror  could  be  in  doubt  about  that  fact,  the  court  in- 
advertently misstated  material  evidence  and  declared  to  the 
jury  that  certain  inferences  only  could  be  drawn  from  such 
evidence  despite  the  fact  that  inferences  to  the  contrary  might 
well  have  been  deduced.  The  practical  eflfect  was  to  withdraw 
from  the  jury  the  testimony  quoted.  The  question  of  fact  as 
to  what  the  conflicting  evidence  established  was,  of  course,  for 
the  jury,  not  for  the  court  or  its  judge,  to  find. 

Since  the  ruling  and  remarks  of  the  court  in  the  particulars 
mentioned  were  prejudicially  erroneous  to  defendant,  the  ques- 
tion whether,  under  the  Constitution  and  statutes  of  Montana, 
the  trial  judge  may  express  to  the  jury  his  own  opinion  of  the 
weight  of  the  evidence  and  comment  upon  the  credibility  of  the 
witnesses,  provided  the  jury  be  advised  that  they  are  not  in 
any  wise  bound  by  such  opinion  or  comment  and  must  themselves 
find  the  facts  from  the  evidence  adduced,  need  not  be  considered 
and  is  reserved. 

The  judgment  is  reversed  and  a  new  trial  ordered. 

Reversed  and  remanded, 

Mr.  Chief  Justice  Bbantly  and  Mb.  Jxjbticb  Hollowat 
concur. 
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STATE,  Bbspondent,  v.  BROWEB,  Appellant. 

(No.  4,277.) 
(Submitted  December  2,  1918.    Decided  December  16,  1918.) 

[177  Pac.  241.] 

Criminal  Law  —  Burglary — Circumstantial  Evidence — Insuffi- 
ciency. 

Criminal  Law — Eyidence— ^u»pieions  of  Guilt  Infiufficient. 

1.  Suspicion,  however  well  founded,  that  defendant  is  guilty  of  the 
crime  for  the  commission  of  which  he  is  being  tried,  does  not  justify 
a  conviction. 

Same — ^Circumstantial  Evidence — Sufficiency — ^Bule. 

2.  Where  circumstantial  evidence  is  relied  on  to  convict  of  crime,  the 
circumstances  proved  must  be  consistent  with  each  other  and  so  clearly 
justify  the  conclusions  of  guilt  that  they  exclude  any  other  rational 
hypothesis. 

[Ab  to  circumstantial  evidence,  see  notes  in  62  Am.  Dae.  179;  97 
Am.  St  Bep.  771.] 

Same — ^Burglary — Circumstantial  Evidence — Insufficiency. 

3.  Evidence,  wholly  circumstantial  in  character,  held  insufficient,  under 
the  above  rules,  to  warrant  defendant's  conviction  of  the  crime  of 
burglary  in  the  night-time. 

Appeal  from  District  Court  of  Hill  County;  W.  B.  Bhoades, 
Judge. 

Ova  Broweb,  convicted  of  burglary  in  the  first  degree,  ap- 
peals from  the  judgment  of  conviction  and  an  order  denying  his 
motion  for  a  new  trial. 

Messrs.  Donnelly  <6  Carleton,  for  Appellant,  submitted  an 
original  brief  and  one  in  reply  to  that  of  the  State ;  Mr.  Joseph 
P.  Donnelly  argued  the  cause  orally. 

Mr.  8.  C.  Ford,  Attorney  General,  and  Mr.  Frank  Woody, 
Assistant  Attorney  General,  for  the  State,  submitted  a  brief; 
Mr.  Woody  argued  the  cause  orally. 

ME.  CHIEF  JUSTICE  BRANTLY  delivered  the  opinion  of 
the  court. 

The  defeildant  was  convicted  by  the  district  court  of  Hill 
county  of  burglary  in  the  first  degree  and  has  appealed  from 
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the  judgment  and  an  order  denying  him  a  new  trial.  Counsel 
assail  the  validity  of  the  judgment  on  the  ground  that  the  evi- 
dence is  insufficient  to  justify  the  verdict. 

The  evidence  is  entirely  circumstantial.  N.  P.  Daly  resides 
on  a  farm  owned  by  him  near  the  village  of  Simpson,  in  the 
northern  part  of  Hill  county,  within  ten  or  twelve  miles  of  the 
Canadian  boundary.  Some  weeks  prior  to  February  9  of  this 
year,  he  left  his  place  and  went  on  a  visit  to  the  state  of  Iowa, 
intrusting  the  care  of  his  stock,  eic,  to  Harry  H.  Smith,  a 
neighbor  who  resided  about  three-fourths  of  a  mile  away. 
During  the  afternoon  of  February  9  Smith  had  been  to  Simpson. 
Upon  returning  home  about  9  or  9:30  o'clock  in  the  evening, 
he  suspected,  for  some  reason  which  he  does  not  disclose  in  his 
testimony,  that  something  was  wrong  at  the  Daly  bam.  He 
took  his  rifle  and  went  over  to  investigate.  As  he  drew  near 
the  barn  he  saw  a  flashlight,  or  a  light  from  burning  matches, 
in  the  barn.  He  also  saw  a  strange  team  of  work  horses  hitched 
to  a  sled  standing  in  the  barnyard.  This  team  was  afterward 
identified  as  belonging  to  the  defendant.  He  shouted,  where- 
upon he  was  fired  upon  eight  or  ten  times  from  the  doorway  of 
the  bam,  the  flashes  being  apparently  from  two  guns  about 
three  feet  apart.  He  fired  three  shots  in  return.  The  evening 
was  dark  and  foggy.  He  did  not  see  anyone  in  the  bam,  nor 
did  he  see  anyone  leave  it.  He  could  not  say  whether  there 
was  one  or  more  persons  in  the  barn.  After  he  had  fired  the 
three  shots,  the  fire  from  the  bam  suddenly  ceased.  He  there- 
upon went  and  notified  four  neighbors  who  resided  in  the 
vicinity,  the  hoffle  of  the  nearest  being  about  a  mile  aw^y. 
When  he  and  they  reached  the  barn,  which  they  did  about  11 
o'clock,  they  found  a  young  man  named  Bennett  Wynne  lying 
dead  in  the  barn  near  the  door.  Nothing  was  disturbed  by  any- 
one. Smith  and  the  neighbors  who  were  with  him  keeping  watch 
until  the  arrival  of  the  sheriff  and  coroner  on  the  following 
afternoon,  these  officers  having  in  the  meantime  been  informed 
of  what  had  occurred.    From  the  testimony  of  Smith  and  the 
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several  witnesses  introduced  by  the  state,  we  gather  the  fol- 
lowing account  of  what  was  discovered  on  the  next  morning: 

There  was  a  wagon-box  on  the  sled.  In  this  were  found  nine 
sacks  of  wheat.  Some  of  these  sacks  were  marked  with  the 
name  of  the  defendant.  With  them  was  a  double  set  of  har- 
ness. On  the  floor  of  the  box  was  a  lantern  and  a  pair  of  mit- 
tens, the  latter  being  partially  covered  with  chaff.  These  mit- 
tens were  identified  as  the  property  of  Wynne.  A  second  set 
of  harness  was  found  outside  the  barn  near  the  door.  Im- 
mediately inside  the  door  was  a  third  set  of  harness  on  which 
the  body  of  Wynne  was  lying.  Under  the  body  was  another 
pair  of  mittens;  these  were  identified  as  belonging  to  the  de- 
fendant. A  38-caliber  revolver  was  found  lying  near  the  body, 
containing  empty  shells.  On  the  body  was  a  cartridge  belt  in 
which  there  was  a  single  38  cartridge.  Outside  of  the  door  on 
the  ground  was  found  one  32  cartridge  and  one  empty  shell  of 
the  same  caliber.  The  team  hitched  to  the  sled  was  recognized 
as  belonging  to  the  defendant.  There  was  considerable  snow 
on  the  ground.  Early  in  the  night  this  had  thawed  somewhat 
but  later  had  frozen.  The  tracks  made  by  the  sled  had  come 
from  the  north.  The  person  or  persons  driving  the  team  had 
first  passed  a  place  a  short  distance  north  of  the  Daly  place 
which  is  referred  to  by  the  witnesses  as  the  McConville  place. 
The  team  had  been  turned  around  in  the  road  after  passing  this 
place  and  driven  back  to  a  granary  belonging  to  the  owner. 
This  place  was  also  unoccupied.  The  sacks  found  in  the  sled 
had  apparently  been  filled  with  wheat  from  this  granary  before 
the  team  was  driven  to  the  Daly  barn.  The  McConville  place 
belonged  to  an  uncle  of  Daly.  When  Daly  left  home  for  Iowa 
the  granary  at  the  McConville  place  contained  a  hundred 
bushels  of  seed  wheat  belonging  to  Daly,  and  about  twenty 
bushels  of  flax.  When  Daly  returned  on  February  12  all  this 
had  disappeared.  He  found  that  the  wheat  in  the  sacks  on  the 
sled  was  the  same  kind  as  that  stored  in  the  granary  and  that 
the  sacks,  other  than  those  bearing  defendant's  name,  were  his, 
these  having  been  taken  from  that  granary.    The  tracks  of  two 
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persons  were  found  at  the  granary,  those  of  one  of  them  being 
smalL  The  defendant  had  small  feet,  smaller  than  the  feet  of 
the  average  man.  Some  of  the  witnesses  observed  the  tracks  of 
a  man  leading  from  the  bam  toward  the  northwest.  These 
were  followed  by  some  of  the  witnesses  as  far  as  seventy  rods 
from  the  barn  to  a  road  extending  east  and  west,  north  of  the 
Daly  bam  along  the  line  of  the  section  in  which  the  Daly  place 
and  the  McConville  place  are  both  located.  These  had  been 
made  by  a  man  wearing  overshoes  which  were  comparatively 
new,  as  was  apparent  from  the  imprint  in  the  snow  of  the  cor- 
rugations on  the  soles.  They  could  not  be  traced  farther  than 
this  road.  The  person  who  had  made  them  seemed  to  be  trying 
to  step  into  the  tracks  made  by  the  horses  hitched  to  the  sled. 
No  one  of  the  witnesses  was  able  to  identify  these  tracks  or 
would  express  an  opinion  as  to  when  they  were  made.  One 
witness  said  that  he  thought  they  were  larger  than  tracks  made 
by  defendant's  feet.  The  north  and  south  road  leading  to  the, 
Daly  place  extends  north  to  defendant's  home,  which  lies  about 
three  miles  a  little  west  of  north  from  the  Daly  place.  At  about 
8  o'clock  in  the  evening  of  February  9,  one  of  the  witnesses 
met  the  defendant  and  Wynne  six  or  seven  miles  north  of  the 
Daly  place.  They  were  driving  south  toward  defendant's  home 
with  a  load  of  hay  and  a  sled  which  had  a  second  sled  tied  on 
behind  it.  The  defendant  volunteered  the  information  that  he 
had  borrowed  the  second  sled  from  one  Heft,  being  under  the 
impression  in  the  dark  that  he  was  talking  to  Heft.  The  sled 
at  Daly's  bam  was  identified  as  the  one  defendant  had  borrowed 
from  Heft.  The  several  sets  of  harness  found  at  the  barn  were 
left  hanging  in  the  bam  by  Daly  when  he  went  away,  and  be- 
longed to  him.  Prior  to  February  9  Wynne  had  been  staying 
at  the  home  of  defendant,  working  for  him.  He  had  also  made 
arrangements  with  the  defendant  to  work  for  him  during  the 
coming  season.  The  witness  Chrislock  also  stayed  there  up  to 
February  8.  While  he  was  there  it  was  common  for  the  men 
there  to  wear  each  other's  mittens.  One  would  pick  up  the 
first  pair  he  could  find  and  use  it.    The  defendant  had  a  re- 
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volver,  but  the  witness  never  examined  the  caliber  of  it,  sup- 
posing it  was  a  No.  38.    Wynne  had  a  32  revolver. 

The  foregoing  is  a  statement  of  every  circumstance  which 
tends  to  show  that  defendant  was  at  the  Daly  bam  on  the  even- 
ing in  question.  That  Wjmne  was  engaged  in  committing  a 
larceny  cannot  be  doubted.  Evidently  he  had  gone  first  to  the 
McConville  place  to  steal  the  wheat  and  then  to  the  Daly  barn 
[1]  to  obtain  the  harness  by  the  same  means.  While  many  of 
the  circumstances  proven  tend  to  incriminate  the  defendant  also, 
when  taken  together  they  go  no  further  than  to  raise  a  well- 
founded  suspicion  of  his  guilt.  This  is  not  sufficient  to  meet 
the  requirements  of  the  statute.  (Rev.  Codes,  sec.  8028.) 
Suspicion,  however  well  founded,  does  not  justify  a  convic- 
tion. (State  V.  McCarthy,  36  Mont.  226,  92  Pac.  521;  State 
[2]  V.  Sieff,  54  Mont.  165,  168  Pac.  524.)  To  justify  a  conclu- 
sion of  guilt  the  criminatory  circumstances  proved  must  be  con- 
sistent with  each  other,  and  so  clearly  justify  that  conclusion  that 
they  exclude  any  other  rational  hypothesis.  (State  v.  Suitor, 
43  Mont.  31,  Ann.  Cas.  1912C,  230,  114  Pac.  112 ;  State  v.  Che- 
vigny,  48  Mont.  382,  138  Pac.  257 ;  State  v.  Sief,  supra;  State 
V.  Woods,  54  Mont.  193,  169  Pac.  39.)  It  is  true  that  defend- 
[3]  ant's  team  was  found  at  the  bam  hitched  to  the  sled  he  had 
that  afternoon  borrowed  from  Heft;  that  the  tracks  of  two 
men  were  found  at  the  McConville  granary ;  that  a  pair  of  his 
mittens  was  found  under  the  body  of  Wynne;  that  Wynne 
had  theretofore  been  employed  by  him  and  lived  at  his  home; 
that  tracks  of  a  man  leaving  the  bam  were  found  going  in  the 
direction  of  defendant's  home;  and  that  he  had  a  revolver  of 
the  same  caliber  as  that  found  at  the  barn.  All  of  these  cir- 
cumstances point  to  the  conclusion  that  he  was  at  the  bam  with 
Wynne,  and  hence  that  he  was  engaged  in  the  larceny  with  him. 
When  it  is  recalled,  however,  that  Smith  was  not  able  to  say 
that  there  was  more  than  one  person  there,  that  he  saw  no  one 
leave  there,  that  no  one  of  the  witnesses  could  tell  when  the 
tracks  leading  toward  the  north  were  made,  that  no  one  could 
identify  them  or  was  willing  to  say  even  that  they  were  the 
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same  size  bb  tbose  of  defendant,  and  that  it  was  common  for 
the  men  in  defendant's  employ  to  wear  his  mittens,  the  con- 
dnsion  that  he  was  present  is  not  so  necessary  as  to  render  irra- 
tional the  hyiiothesis  that  he  was  not  there.  The  fact  that  the 
evidence  tends  to  show  that  there  were  two  men  at  the  bam, 
taken  together  with  all  the  facts  proved,  does  not  render  neces- 
sary the  conclusion  that  one  of  them  was  defendant.  There- 
fore the  evidence  was  not  soflScient  to  justify  the  conviction. 
The  ease  of  the  state  was  not  in  any  way  aided  by  the  evidence 
introduced  by  the  defendant.  On  the  contrary,  this  evidence 
tended  strongly  to  show  that  defendant  was  not  («ly  not  present, 
but  that  he  was  at  the  time  on  his  way  to  his  father's  home  in 
Canada,  ten  or  twelve  miles  north  from  his  own  home.  But 
whether  the  testimony  of  himself  and  his  witnesses  was  to  be 
accepted  as  credible  or  not,  as  we  have  pointed  out  above,  the 
evidence  adduced  by  the  state  was  not  sufficient  to  justify  the 
verdict. 

It  is  urged  by  counsel  that  the  evidence  does  not  show  that 
Daly  was  the  owner  of  the  bam,  or  that,  assuming  that  defend- 
ant was  there  with  Wynne,  he  did  not  have  the  right  of  entry 
to  it.  There  is  not  any  merit  in  this  contention.  The  evidence 
in  these  particulars  was  not  as  definite  as  it  might  have  been, 
but  it  was  sufficient  to  go  to  the  jury.  On  another  trial  the 
county  attorney  will  doubtless  be  able  to  furnish  ample  evi- 
dence to  remove  any  uncertainty  in  this  behalf. 

The  judgment  and  order  are  reversed  and  the  district  court 
is  ordered  to  grant  defendant  a  new  trial. 

Reversed  and  remanded, 

Mb.  JusncB  Holloway  and  Ma.  Justice  Pigott  concur. 
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STATE  BX  BEL.  HALL,  Appellant,  v.  PETERSON  bt  al., 

Respondents. 

(No.  4,271.) 
(Submitted  December  3,  1918.    Decided  December  16,  1918.) 

[177  Fac.  245.] 

Schools  and  School  Districts — Creation — Petition — Sufficiency — 
Appeal — Notice  of  Appeal  —  Filing  —  Board  of  County  Com- 
missioners— Powers. 

Schools  and  School  Districts — Creation — ^Petition — Sufficiency. 

1.  Petition  for  the  creation  of  a  new  aehool  district  out  of  an  exist- 
ing one,  under  section  405,  Chapter  76,  Laws  1913,  need  not  formally 
allege  that  the  proposed  new  district  is  part  of  the  one  out  of  which 
it  is  sought  to  be  created. 

Same. 

2.  Failure  of  a  petition  of  the  nature  of  the  above  to  recite  that  there 
was  more  than  one  schoolhouse  in  the  district  from  which  the  new  one 
was  to  be  segregated,  and  that  the  petitioners  resided  within  the  con- 
fines of  the  latter,  did  not  render  it  insufficient. 

Same— Petition — How  to  be  Construed. 

3.  A  petition  for  the  creation  of  a  new  school  district  under  section 
405,  Chapter  76,  Laws  1913,  is  not  a  pleading  the  contents  of  which 
are  subject  to  critical  legal  analysis  to  determine  its  sufficiency;  but 
is  sufficient  to  confer  jurisdiction  upon  the  board  of  school  trustees  if 
it  clearly  indicates  the  desire  of  a  majority  of  the  school  electors 
residing  in  the  proposed  new  district  for  segregation,  and  describes 
its  boundaries. 

Same— Notice  of  Appeal — Sufficiency. 

4.  Since  section  405,  supra,  does  not  require  that  the  notice  of  appeal 
from  the  decision  of  the  board  of  trustees  to  the  county  superintendent 
of  schools,  or  from  the  decision  of  the  superintendent  to  the  board  of 
county  commissioners,  shall  state  that  appellants  are  resident  taxpay- 
ers, absence  of  such  allegation  does  not  render  the  appeal  ineffectual. 

Same — Residence  of  Petitioners — ^How  determinable. 

5.  The  residence  of  school  electors  who  appeal  from  a  decision  of 
the  superintendent  of  schools  in  the  matter  of  their  petition  for  a  new 
school  district,  if  called  in  question,  must  be  determined  by  proof,  not 
by  assertion  to  that  effect  in  their  petition. 

Same — Notice  of  Appeal — Failure  to  File — Effect. 

6.  Section  405,  Chapter  76^  La-ws  1913,  doee  not  provide  for  filing 
of  the  notice  of  appeal  required  of  school  electors  who  are  dissatisfied 
with  a  ruling  of  a  county  superintendent  in  the  matter  of  the  creation 
of  a  new  school  district;  hence  failure  to  file  such  notice  with  the 
clerk  of  the  district  or  with  the  school  board  did  not  render  the  appeal 
ineffectual. 

Same — Creation — Appeal. 

7.  An  appeal  lies  from  the  decision  of  the  board  of  school  trustees 
denying  a  petition  for  the  creation  of  a  new  school  district  presented 
under  section  405,  Chapter  76,  Laws  1913. 
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Same — Appeal — Power  of  Board  of  County  Commissioners. 

8.  Upon  appeal  to  it  from  a  decision  of  the  county  superintendent 
of  schools  denying  a  petition  for  the  creation  of  a  new  school  district, 
asked  for  under  section  405,  Chapter  76,  Laws  1913,  the  board  of  county 
commissioners  is  vested  with  plenary  power  to  create  the  district. 

Appeal  from  District  Court,  Missoula  County;  B.  Lee  Mc- 
Culloch,  Judge, 

Application  by  the  State  on  the  relation  of  H.  G.  D.  Hall  for 
writ  of  certiorari  to  annul  an  order  of  the  board  of  eommis- 
sioners  of  Missoula  County,  creating  a  new  school  district  out 
of  District  No.  28.  From  the  judgment  refusing  the  writ  and 
dismissing  the  proceeding,  relator  appeals.    Affirmed. 

Mr.  Ckas,  A.  Russell  and  Messrs.  Madeen  &  Cameron,  for 
Appellant,  submitted  a  brief;  Mr.  BusseU  argued  the  cause 
orally. 

The  petition  was  insufficient  to  confer  jurisdiction  on  the 
board  of  school  trustees  of  School  District  No.  28.  If  it  is  in- 
sufficient, the  board  never  acquired  jurisdiction,  and  it  follows 
that  neither  the  county  superintendent  nor  the  board  of  county 
commissioners  acquired  jurisdiction  of  the  pretended  appeal 
(See  35  Cyc.  834;  School  Trustees,  etc.,  v.  People,  71  111.  559; 
Webb  V.  People,  11  111.  App.  358 ;  In  re  Mount  Pleasant  Totvn- 
ship  V.  Independent  School  District,  10  Pa.  Mo.  Ct.  R.  588; 
Stephens  v.  Scliool  District,  104  Ark.  145,  148  S.  W.  504 ;  School 
District  No,  44  v.  Turner,  13  Okl.  71,  73  Pac.  952 ;  Dartmouth 
Sav.  Bank  v.  ScJwol  Districts  Nos.  6  a/nd  31,  6  Dak.  332,  43 
N.  W.  822 ;  Trustees  of  Schools  v.  People,  121  111.  552,  13  N.  E. 
526;  Whitmire  v.  State  (Tex.  Civ.), 47  S.  W.  293). 

Mr.  Fred  B.  Angevine,  Mr.  Dwight  N.  Mason  and  Mr.  L.  C. 
Bolton,  for  Respondents,  submitted  a  brief;  Mr.  Bolton  argued 
the  cause  orally. 

MR.  JUSTICE  PIGOTT  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from  a  judgment  denying  a  writ  of  cer- 
tiorari and  dismissing  the  proceeding  in  that  behalf.    It  arises 
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out  of  the  effort  of  certain  persons  to  bring  about  a  division  of 
School  District  No.  28  in  Missoula  county.  The  statute  under 
which  the  steps  were  taken  is  section  405  or  Chapter  76  of  the 
Session  Laws  of  1913,  reading  thus:  "Whenever  any  school 
district  has  more  than  one  schoolhouse,  and  the  school  electors 
residing  in  any  particular  portion  of  said  district,  in  which  por- 
tion there  is  a  schoolhouse,  desire  a  division  of  said  district, 
they  shall  present  a  petition  in  writing  to  the  board  of  trustees 
of  said  school  district,  signed  by  a  majority  of  the  school  electors 
of  that  portion  of  said  school  district  out  of  which  they  desire 
to  create  a  new  school  district  which  petition  shall  describe  the 
boundaries  of  the  proposed  new  school  district.  The  board  of 
trustees  of  said  district  at  any  regular  meeting  or  at  any  special 
meeting  called  for  that  purpose,  may  approve  or  deny  the  said 
petition  in  their  discretion  and  shall  enter  their  approval  or 
denial  upon  the  minutes  of  said  meeting  and  transmit  the  origi- 
nal petition  together  with  a  certified  copy  of  the  minutes  of 
said  meeting  to  the  county  superintendent  of  schools.  If  the 
board  of  trustees  of  said  school  district  shall  approve  of  the 
division  of  said  school  district,  and  no  appeal  is  taken  from 
their  decision  as  herein  provided,  the  county  superintendent  of 
schools  may  thereupon  make  an  order  establishing  such  new 
district  and  defining  its  boundaries.  Any  three  resident  tax- 
payers of  either  the  old  or  new  district  may  within  thirty  days 
appeal  from  the  decision  of  the  said  board  of  school  trustees  to 
the  county  superintendent  of  schools  and  may,  within  thirty 
days  appeal  from  any  decision  or  order  made  by  the  county 
superintendent  of  schools  to  the  county  commissioners  whose 
decision  shall  be  final." 

The  petition  recited  that  the  persons  who  signed  it  were  a 
majority  of  the  school  electors  and  resident  freeholders  in  the 
territory  which  they  sought  to  have  created  into  a  new  district ; 
it  described  the  boundaries  of  the  proposed  new  district;  it 
stated  that  there  was  then  standing  on  the  territory  of  the  pro- 
posed new  district  a  schoolhouse  of  suflScient  size  and  well 
located  in  respect  of  the  school  population;  and  that  the  assessed 
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value  of  the  property  within  the  proposed  new  district  was 
then  ovfer  $20,000  and  on  or  before  January  1,  1918,  would 
exceed  $40,000;  it  stated  that  there  were  then  living  in  that 
territory  twenty-eight  children  of  school  age ;  and  the  petitioners 
prayed  that  the  new  district  be  created.  The  petition  was  pre- 
sented to  the  board  of  trustees  of  School  District  No.  28,  which 
on  September  21,  1917,  heard  the  petition  and  after  investiga- 
tion and  consideration  denied  it  on  the  merits.  On  October  8 
following,  sixteen  persons,  describing  themselves  as  resident 
freeholders  and  electors  of  the  territory  embraced  within  the 
proposed  new  district,  fourteen  of  whom  had  signed  the  petition, 
served  on  the  board  notice  of  their  appeal  from  its  decision  to 
the  county  superintendent  of  schools,  in  whose  office  the  notice 
was  filed  on  October  24,  1917.  The  superintendent  of  schools 
considered  the  petition  on  its  merits  and  denied  it,  and  there- 
upon resident  taxpayers  to  the  number  of  fifteen,  all,  or  at  least 
a  majority,  of  whom  had  signed  the  petition  for  the  division 
and  also  the  notice  of  appeal  from  the  board  of  trustees  of  the 
school  district  to  the  county  superintendent,  gave  notice  to  the 
superintendent  of  their  appeal  from  her  decision  to  the  board 
of  county  commissioners  of  Missoula  county,  which  board  heard 
the  appeal,  trying  the  petition  on  its  merits  and  taking  evidence 
for  that  purpose.  After  investigation  and  consideration  of  all 
the  facts,  the  board  granted  the  petition  and  ordered  that  the 
proposed  new  district  be  created.  Afterward  it  refused  a  re- 
hearing. Upon  these  facts,  which  were  disclosed  by  the  record 
certified  to  the  court  below,  the  relator  applied  for  the  writ  of 
certiorari  to  annul  the  order  of  the  respondent  board.  Judg- 
ment was  entered  refusing  the  writ  and  dismissing  the  proceed- 
ing, and  relator  appeals. 

The  relator  insists  that  the  statutes  under  which  the  steps 
were  taken  for  the  creation  of  the  new  district  are  sections  404 
and  405  of  Chapter  76  of  the  Laws  of  1913 ;  but  it  is  manifest 
that  the  petition  was  prepared  and  presented,  and  that  all  the 
proceedings  were  taken,  under  section  405. 
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The  following  are  the  chief  contentions  urged  by  relator  for 
reversal : 

1.  That  the  facts  set  forth  in  the  petition  to  the  board 
[1]  of  school  trustees  were  insufficient  to  clothe  the  board  with 
jurisdiction,  for  the  reason  that  the  petition  did  not  show  that 
the  territory  sought  to  be  created  into  a  new  district  was  any 
part  of  School  District  No.  28.  Suffice  it  to  say  that  the  peti- 
tion is  addressed  to  the  board  of  school  trustees  of  District 
No.  28  in  Missoula  county,  and  describes  by  reference  to  section 
lines,  as  well  as  courses  and  distances,  the  boundaries  of  the 
proposed  new  district,  and  it  was  not  necessary  that  the  peti- 
tion should  state  formally  in  set  terms  that  the  proposed  new 
district  was  a  part  of  District  No.  28.  The  section  does  not 
prescribe  that  such  a  statement  shall  be  made  in  the  petition. 
Whether  or  not  the  territory  sought  to  be  set  apart  as  a  new 
district  was  part  of  District  No.  28  presented  a  matter  of  fact  ; 
if  not  a  part  of  District  No.  28  the  petition  would,  of  course, 
be  futile.  The  petition  was  addressed  to  and  was  to  be  acted 
upon  by  the  board  of  school  trustees  of  District  No.  28,  and  it 
was  for  the  board  to  ascertain  whether  the  territory  described 
constituted  part  of  its  district. 

2.  That  the  petition  did  not  allege  that  there  was  more  than 
[2]  one  schoolhouse  in  District  No.  28,  and  did  not  allege  that 
the  petitioners  resided  in  that  district.  But  the  petitioners  al- 
leged that  they  resided  in  the  described  territory  which  was 
sought  to  be  segregated  from  District  No.  28,  and  the  board  of 
school  trustees  knew,  or  could  readily  have  ascertained,  whether 
that  territory  was  part  of  the  school  district.  Nor  was  it 
necessary  that  the  petition  should  have  alleged  that  the  district 
had  more  than  one  schoolhouse,  for  the  statute  does  not  require 
it  to  contain  such  statement.  Whether  there  was  more  than 
one  such  house  in  that  district  presented  .a  question  of  fact  for 
the  determination,  in  the  first  place,  of  the  board  of  school  trus- 
tees when  it  came  to  consider  the  petition. 

The  petition  is  not  a  pleading.  Its  sufficiency  is  not  to  be 
[3]    tested  by  subjecting  its  contents  to  analysis  by  the  trained 
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legal  mind  searching  for,  or  bent  on  discovering,  defects;  nor 
are  its  averments  to  be  construed  against  those  who  have  signed 
it.  Statutes  such  as  the  one  here  involved  have  been  fashioned 
broadly  and  without  regard  to  technical  nicety,  the  purpose 
being  to  serve  the  vital  interests  of  the  public.  It  was  not  con- 
templated or  purposed  that  such  a  statute  should  be  taken  into 
the  closet  and  there  subjected  to  critical  scrutiny  and  micro- 
scopically minute  examination  in  the  hope  or  expectation  of 
revealing  occult  meanings  different  from  those  fairly  apparent 
from  the  language  used  and  contrary  to  the  general  design  of 
the  law-making  power.  If  the  attacks  here  made  upon  the  peti- 
tion be  sufficient  to  destroy  its  life,  few,  if  any,  petitions  for 
the  creation  of  a  school  district  out  of  an  existing  district  will 
ever  serve  any  purpose  unless  competent  lawyers  be  employed 
to  draft  them.  The  design  and  intent  of  the  statute  is  that  the 
board  of  school  trustees  of  the  district  from  which  is  sought  to 
be  carved  a  new  district,  shall  be  notified  by  the  petition  of  a 
majority  of  the  school  electors  residing  in  the  proposed  new  dis- 
trict of  their  wish  for  segregation,  and  that  when  the  petition 
clearly  indicates  such  desire  and  describes  the  boundaries  of 
the  proposed  new  district,  the  board  of  school  trustees  shall 
thereby  acquire  jurisdiction  to  hear  and  determine  the  matter. 
In  the  present  instance  the  petition  was  sufficient  for  the  pur- 
pose of  conferring  jurisdiction  upon  the  board. 

3.  That  the  attempted  appeal  from  the  decision  of  the  board 
[4]  of  trustees  to  the  county  superintendent  of  schools  was 
ineffectual  and  void  for  the  reason  that  the  appeal  was  not  taken 
by  resident  taxpayers,  and  was  not  filed  as  required  by  law. 

As  to  the  contention  that  the  appeal  was  not  taken  by  tax- 
payers it  is  perhaps  enough  to  say  that  the  contention  is  not 
supported  by  the  record,  for  the  notice  of  appeal  to  the  county 
superintendent  of  schools  recites  that  the  appellants  are  resident 
freeholders  and  school  electors  of  that  i>ortion  of  the  district 
sought  to  be  segregated,  and  in  the  notice  of  appeal  from  the 
decision  of  the  county  superintendent  of  schools  to  the  board  of 
county  commissioners  those  signing  the  notice  of  appeal  describe 


55  Mont.]     State  ez  bel.  Hall  v.  Peterson  etf  al.  361 

themselves  as  resident  taxpayers  of  the  district  sought  to  be 
segregated,  more  than  three  of  whom  were  among  those  signing 
the  notiee  of  appeal  from  the  board  of  school  trustees  to  the 

county  superintendent  of  schools.    It  therefore  appears  upon 

* 

the  face  of  the  record  that  both  appeals  were  taken  by  persons 
who  declared  themselves  to  be  resident  taxpayers.  But  this  is 
not  of  great  moment,  for  the  statute  does  not  require  in  either 
[5]  that  the  notice  of  appeal  shJEill  state  that  the  appellants 
are  resident  taxpayers,  for  whether  they  be  such  or  not  is,  if  the 
issue  be  raised,  a  matter  of  proof,  not  of  assertion.  This  seems 
to  be  clear,  but  the  case  of  Anderson  v.  County  of  Meeker,  46 
Minn.  237,  48  N.  W.  1022,  supports  the  conclusion  announced. 

While  the  appeal  from  the  decision  of  the  board  of  trustees 
[6]  to  the  county  superintendent  of  schools  was  taken  within 
the  thirty  days  prescribed  by  section  405,  it  does  not  appear 
whether  or  not  the  notice  of  appeal  was  filed  either  with  the 
clerk  of  the  district  or  with  the  board.  It  was,  however,  duly 
served  upon  the  chairman  of  the  board  within  the  time  allowed 
by  law,  and  was  filed  with  the  county  superintendent  three  days 
after  the  expiration  of  that  time.  The  statute  nowhere  makes 
provision  for  the  manner  in  which  an  appeal  shall  be  taken, 
nor  is  there  provision  that  the  notice  of  appeal  shall  be  filed. 
The  purpose  of  the  statute  is  to  allow  an  appeal  from  the  deci- 
sion of  the  board  to  the  county  superintendent,  and  from  him 
to  the  board  of  county  commissioners,  to  the  end  that  the  peti- 
tion may  be  heard, — ^if  three  or  more  taxpayers  affected  so  de- 
sire,— ^by  these  tribunals  and  oflBcer  in  the  order  mentioned,  and 
that  any  notice  of  appeal  served  within  thirty  days  which  shall 
be  sufficient  to  give  information  to  the  board  or  officer  whose 
decision  is  appealed  from  of  the  fact  that  such  appeal  is  taken, 
will  be  sufficient  to  perfect  the  appeal,  whether  or  not  the  notice 
of  appeal  be  filed  within  thirty  days  or  filed  at  all. 

4.  That  no  appeal  is  provided  for  or  lies  from  the  decision 
[7]  of  the  board  of  school  trustees  denying  a  petition  pre- 
sented under  section  405.  This  contention  is  also  without  merit, 
for  the  statute  provides  that  ''any  three  resident  taxpayers  of 
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either  the  old  or  new  district  may  within  thirty  days  appeal 
from  the  decision  of  the  said  board  of  school  trustees  to  the 
county  superintendent  of  schools  and  may,  within  thirty  days 
appeal  from  any  decision  or  order  made  by  the  county  super- 
intendent of  schoolfl  to  the  county  commissioners  whose  decision 
shall  be  final";  so  that  an  appeal  does  lie  from  such  decision. 
The  purpose  of  the  section  as  to  appeals  is  commented  on  in 
paragraph  4  of  this  opinion. 

5.  That  the  board  of  county  commissioners  has  no  power  or 
[8]  jurisdiction  to  create  new  school  districts.  But  this  de- 
nial of  power  is  refuted  by  the  section  itself.  Upon  appeal 
under  section  405  from  the  decision  of  the  board  of  trustees  to 
the  county  superintendent  of  schools,  the  latter  does  not  act  as 
a  court  or  judge  sitting  for  the  review  of  errors,  but  takes  the 
matter  presented  by  the  petition  and  tries  it  de  novo  upon  the 
merits;  the  board  of  county  commissioners  in  considering  an 
appeal  from  the  county  superintendent  of  schools,  likewise  tries 
and  determines  the  matter  de  novo  upon  the  merits  and  not 
as  a  court  or  tribunal  for  the  correction  of  errors;  upon  such 
appeal  plenary  power  is  thus  vested  in  the  board  of  county 
commissioners  to  create  a  new  school  district,  and  its  decision  is 
declared  to  be  final.  The  sole  question  to  be  decided  by  each 
tribunal  or  officer  is:  ** Shall  the  proposed  new  district  be 
created?" 

The  board  of  trustees,  the  county  superintendent  of  schools 
and  the  board  of  county  commissioners,  severally,  having  had 
jurisdiction  of  the  petition  for  the  creation  of  the  proposed  new 
school  district,  and  not  having  exceeded  such  jurisdiction,  the 
court  below  did  not  err  in  dismissing  the  proceeding.  The 
judgment  is  affirmed. 

Affirmed, 

Mr.  Chief  Justice  Brantly  and  Mr.  Justice  Holloway 
concur. 
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MATOOLE,  Respondent,  v.  SULLIVAN,  Appellant. 

(No.  3,957.) 
(Submitted  December  5,  1918.    Decided  December  16,  1918.) 

[177  Pac.  254.] 

Assumpsit  —  Variance  —  Failure  of  Proof  —  Evidence  of  Value 
—  Opinions  —  Appeal  and  Error  —  Conflict  in  Evidence  — 
Affirmance. 

Assumpsit — Pleading — Evidence— Variance — ^Failure  of  Proof. 

1.  In  an  action  to  recover  the  reasonable  value  of  services  consisting 
of  cooking,  washing,  etc,  performed  for  defendant,  and  of  groceries, 
supplies,  fuel,  eie,,  furnished  to  him  bj  plaintiff,  evidence  that  she 
'boarded"  him  did  not  constitute  either  a  failure  of  proof  or  a  fatal 
variance. 

Same — ^Variance — When  Immaterial. 

2.  A  variance  which  did  not  mislead  defendant  in  making  his  defense 
upon  the  merite  must  be  deemed  immaterial. 

[As  to  right  of  appellate  court  to  reverse  judgment  on  its  own  motion 
for  variance,  see  note  in  Ann.  Cas.  1914 A,  468.] 

Same — Work  and  Labor — Evidence  of  Value— Opinions. 

3.  A  housekeeper  and  laundress  of  long  experience  was  qualified  to 
testify  to  the  reasonable  value  of  her  services  rendered  and  the  sup- 
plies furnished  defendant  while  boarding  him. 

Appeal  and  Error — Conflict  in  Evidence — Affirmance. 

4.  Where  a  verdict,  based  upon  evidence  in  substantial  conflict  has 
the  approval  of  the  district  court  as  shown  bj  its  denial  of  a  new 
trial,  the  supreme  court  will  not  interfere  even  though  the  evidence  as 
appearing  in  the  record,  seems  to  preponderate  in  favor  of  the  appel- 
lant. 

Appeal  from  District  Court,  Silver  Bow  County,  in  the  Sec- 
ond  Judicial  District;  Ben  B.  Law,  Judge  of  the  Ninth  District, 
Presiding, 

Action  by  Annie  Matoole  against  Jerry  E.  Sullivan.  Judg- 
ment for  plaintiff,  and  defendant  appeals  from  it  and  an  order 
denying  him  a  new  trial.    Affirmed, 

Mr.  Peter  Breen  and  Mr.  A.  C.  McDaniel,  for  Appellant,  sub- 
mitted a  brief ;  Mr.  Breen  argued  the  cause  orally. 

There  was  a  variance  and  failure  of  proof.  There  is  a  material 
difference  between  ''cooking*'  for  a  man  and  "furnishing  him 
merchandise"  and  ''boarding  him.''    "Furnish"  as  used  in  the 
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complaint,  is  equivalent  to  ''sold  and  delivered,''  that  is,  she  sold 
and  delivered  groceries,  fuel,  etc.,  to  the  defendant. 

To  ''furnish"  means  to  supply  or  provide.  {Ddp  v.  Bar- 
Ifwlomay  Bretuing  Co.,  123  Pa.  St.  42,  15  Atl.  871;  Bums  v. 
Sewell,  48  Minn.  425,  51  N.  W.  224.)  The  verb  "board" 
means  to  receive  food  as  a  lodger,  or  without  lodging,  for  a 
compensation.  (Pollock  v.  Landis,  36  Iowa,  651.)  To  allege 
merchandise  sold  and  delivered  and  to  prove  board  certainly 
constitutes  a  total  failure  of  proof.  A  complaint  cannot  be 
made  elastic  so  as  to  bend  to  the  changing  views  of  counsel  as 
the  case  proceeds.  It  must  proceed  to  the  end  upon  the  theory 
upon  which  it  is  constructed.  {Toledo  etc.  B.  Co.  v.  Levy,  127 
Ind.  168,  26  N.  E.  773;  Sanders  v.  Hartge,  17  Ind.  App.  243, 
46  N.  E.  604;  see,  also,  Schvlz  v.  Annick  (Tex.  Civ.),  29  S.  W. 
916;  Hamilton  v.  James  A.  Ciishman  Mfg.  Co.,  15  Tex.  Civ. 
338,  39  S.  W.  641.) 

There  is  another  ground  of  variance  and  failure  of  proof. 
The  plaintiff  sues  upon  implied  contract,  but  proves,  if  any- 
thing, an  express  contract  to  give  a  house  for  services,  etc.,  or 
"to  pay  right,"  as  she  sometimes  puts  it.  (In  re  Craigie's 
Estate,  24  Mont.  37,  60  Pac.  495.)  Where  the  complaint  is 
laid  in  contract  and  the  evidence  showed  money  had  and  re- 
ceived, there  will  be  a  reversal  because  of  failure  of  proof. 
(Haley  v.  McDermott,  45  Mont.  217;  Lines  v.  Lines,  54  Iowa, 
600,  7  N.  W.-87.)  Where  the  action  is  on  an  implied  contract 
to  pay  the  reasonable  value  of  services,  and  the  proof  shows  an 
express  contract,  the  variance  is  fatal.  (Wisbey  v.  Boyce  (Tex. 
Civ.),  27  S.  W.  590.) 

There  is  no  evidence  of  the  reasonable  value  of  any  of  the 
amounts  claimed  by  the  plaintiff.  She  makes  the  statement  in 
answer  to  several  questions  that  a  certain  item  is  reasonably 
worth  a  certain  amount.  This  was  insuflBcient.  In  an  action  to 
recover  the  value  of  tools  sold,  a  list  of  the  tools,  made  by  a 
person  whose  only  knowledge  of  its  correctness  was  hearsay,  was 
offered  to  show  their  value.  Such  evidence  was  refused.  (Kel- 
ler V.  Bley,  15  Or.  429,  15  Pac.  705.)     To  entitle  a  daimant  to 
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enforce  a  claim  against  a  decedent's  estate  for  attendance  and 
services,  it  is  essential  to  offer  evidence  from  which  the  value 
of  the  services  may  be  found.  (Luizzi  v.  Brady's  Estate,  140 
Mich.  73,  103  N.  W.  574;  see,  also,  Sims  v.  Petaluma  Gdslight 
Co,,  131  Cal.  656,  63  Pac.  1011;  Harris  v.  Russell,  93  Ala.  59, 
9  South.  541 ;  Alexander  v.  McNear,  28  Fed.  403 ;  Schwerin  v. 
De  Oraif,  19  Minn.  (Gil.  359)  414;  Thompson  v.  Hartline,  84 
Ala.  65,  4  South.  18.) 

Mr,  Louis  E,  Haven  and  Mr,  J.  L,  Eherle,  for  Respondent, 
submitted  a  brief;  Mr,  Haven  argued  the  cause  orally. 

Counsel  would  give  some  peculiar  meaning  to  the  word  **  fur- 
nish" as  used  in  the  complaint  and  endeavor  to  show  that  it 
meant  ''delivered,"  whereas  the  proof  showed  that  it  was  merely 
furnished  and  supplied  to  appellant  and  prepared  for  him  at 
the  house  of  respondent.  We  merely  cite  the  court  to  Words 
and  Phrases,  310-313,  where  it  appears  that  *' furnish"  means 
to  provide  or  to  supply,  and  on  page  313,  quoting  from  Win>slow 
V.  Urquhart,  39  Wis.  260,  at  268,  ''furnish"  in  that  state  is 
construed  to  include  a  cook  rendering  services  for  a  logging 
crew  and  giving  him  a  lien  for  furnishing  supplies. 

The  authorities  clearly  show  that  a  witness  such  as  the  re- 
spondent is  qualified  to  testify  as  to  such  services  and  personal 
property  as  those  in  question  here.  (17  Ency.  of  Law  and  Pro- 
cedure, 112,  113,  116 ;  1  Wigmore  on  Evidence,  sees.  715,  716 ; 
Porter  v.  Hawkins,  27  Mont.  486;  71  Pac.  664;  O'Meara  v. 
McDermott,  40  Mont.  38,  104  Pac.  1049;  Storms  v.  Lem/m,  7 
Ind.  App.  435,  34  N.  E.  644;  Hufford  v.  NeJier,  15  Ind.  App. 
396,  44  N.  E.  61 ;  Seckerson  v.  Sinclair,  24  N.  D.  326,  625,  140 
N.  W.  239;  Lincoln  Supply  Co,  v.  Graves,  73  Neb.  214,  102 
N.  W.  457;  Samdberg  v.  Borstadt,  48  Colo.  96,  109  Pac.  419.) 

MR.  JUSTICE  PIGOTT  delivered  the  opinion  of  the  court. 

In  this  action  plaintiff  recovered  judgment  from  which,  as 
well  as  from  an  order  denying  him  a  new  trial,  defendant 
appeals. 
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The  complaint  Btates  two  causes  of  action  which  are,  in  sub- 
stance, that  between  March  10,  1905,  and  July  15,  1914,  plain- 
tiff at  defendant's  request  performed  work  and  labor  and  ren- 
dered services  consisting  of  cooking,  washing,  and  caring  for 
defendant,  and  cleaning  and  taking  care  of  his  house,  of  the 
reasonable  value  of  $2,359;  and  that  between  those  dates,  at 
the  like  request,  plaintiff  furnished  and  delivered  to  defendant 
goods,  materials,  and  supplies,  consisting  of  groceries,  fuel,  and 
other  goods,  of  the  reasonable  value  of  $1,260.35, — of  which 
sums  but  ten  dollars  had  been  paid,  leaving  due  to  plaintifF 
$3,566. 

The  overruling  of  defendant's  demurrer  to  each  cause  of  ac- 
tion is  the  first  error  specified;  but  since  it  is  not  argued  or 
further  mentioned  it  will  not  be  considered.  All  the  allega- 
tions of  the  complaint  were  denied  by  the  answer,  and  no  ques- 
tion of  the  statute  of  limitations  has  been  raised.  The  jury 
returned  a  verdict  for  $1,750. 

1.  To  establish  her  case,  plaintiff  introduced  evidence  tend- 
ing to  prove  that  at  sundry  times  between  the  dates  mentioned 
she  had  washed  for  defendant,  had  cleaned  his  house,  and  had 
furnished  him  with  board  at  her  home,  plaintiff  stating  the 
reasonable  value  of  the  wood,  coal  and  materials  bought  and 
paid  for  by  her  and  which  she  used  in  cooking  for  defendant, 
and  the  reasonable  value  of  her  services  in  cooking,  cleaning, 
and  washing  for  him.  She  alao  testified  that  the  services  were 
performed,  and  the  materials  bought  and  furnished,  at  his  re- 
quest, and  that  he  promised  to  pay  her  what  **was  right,"  and 
that  at  times  he  promised  to  build  and  give  her  a  house  in  satis- 
faction of  her  claims.  The  evidence  for  defendant  was  in  flat 
contradiction  of  that  adduced  for  plaintiff. 

Defendant  asserts  that  there  was  a  failure  of  proof  in  this: 
[1]  That  whereas  the  complaint  states,  among  other  things, 
that  plaintiff  furnished  groceries,  fuel,  and  other  goods  to  de- 
fendant, and  rendered  services  in  cooking  for  him,  the  evidence 
disclosed  that  the  plaintiff  ''boarded"  defendant  and  did  not 
''cook"  or  "furnish"  groceries,  fuel,  and  other  goods  for  him. 
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insisting  that  the  supposed  difference  between  "cooking"  for 
him  and  "furnishing"  to  him  groceries,  fuel,  and  other  goods, 
upon  the  one  hand,  and  "boarding"  him,  upon  the  other,  makes 
a  fatal  variance  in  that  particular  between  the  causes  of  action 
as  stated  and  those  proved.  Manifestly,  however,  in  the  cir- 
cumstances here  disclosed,  the  boarding  of  defendant  embraced 
the  items  of  cooking  for  and  furnishing  him  with  groceries,  fuel, 
and  other  things  necessary  to  the  "boarding";  or,  at  the  very 
least,  the  cooking  and  the  furnishing  of  the  food  and  fuel 
necessary  for  that  purpose  were  part  of  the  "boarding."  At 
defendant's  request  plaintiff  furnished  the  groceries  and  other 
edibles  (for  the  most  part  in  raw  state)  which  she  cooked  for 
him  with  fuel  also  furnished  by  her ;  the  food  so  cooked  by  her 
was  served  to  defendant,  who  consumed  it.  For  all  this  defend- 
ant promised  to  pay.  Whether  it  be  held  that  she  thus  "fur- 
nished board"  for  defendant,  or  that  she  performed  such  ser- 
vices for  him  and  furnished  such  food  and  fuel  to  him,  matters 
not.  In  any  event,  the  objection  presented  by  the  specification 
[2]  of  error  is  a  mere  technicality  which  did  not  affect  the 
merits.  There  was  neither  failure  of  proof  nor  substantial 
variance;  but  if  there  was  a  variance  it  did  not  mislead  the 
defendant  to  his  prejudice  in  making  his  defense  upon  the 
merits,  and  therefore  was  not  material.     (Rev.  Codes,  sec.  6585.) 

2.  Next  it  is  argued  that  plaintiff  was  not  shown  to  be  quali- 
[S]  fied  to  testify  as  to  the  reasonable  value  of  the  services 
which  she  had  rendered  and  the  merchandise  and  the  supplies 
which  she  had  furnished  to  defendant. 

The  evidence  shows  that  she  was  sufficiently  familiar  with 
the  worth  of  the  services  and  merchandise  to  make  admissible 
her  testimony  in  that  regard.  She  was  a  housekeeper  and 
laundress  of  long  experience.  The  merchandise  furnished  by 
her  was  such  as  housekeepers  are  accustomed  to  buy  and  they 
may  be  presumed  "to  have  such  knowledge  upon  the  subject  as 
to  render  them  competent  to  testify  as  to  the  value  of  such 
articles."  {Erickson  v.  Drazkowski,  94  Mich.  551,  54  N.  W. 
283 ;  semble,  Porter  v.  Hawkins,  27  Mont.  486,  71  Pao.  664,  and 
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Osmers  v.  Furey,  32  Mont.  581,  81  Pac.  345.)  Moreover,  the 
owner  of  commodities  in  general  daily  use  is  qualified  to  esti- 
mate thfeir  worth,  the  weight  of  his  testimony  being  for  the 
jury.  (1  Wigmore  on  Evidence,  sec.  716.)  As  to  her  testi- 
mony in  respect  of  the  value  of  her  services,  '4t  would  be  a 
hard  rule  which  would  prevent  a  plaintiff  from  informing  the 
jury  of  his  own  estimate  of  the  value  of  his  services;  and  the 
courts  seem  inclined  to  impose  no  terms  as  to  his  general  famil- 
iarity with  the  dass  of  services ;  that  he  had  rendered  them  jus- 
tifies listening  to  his  opinion.''  (1  Wigmore  on  Evidence,  sec. 
715.)      . 

3.  Defendant's  final  contention  is  that  a  new  trial  should 
have  been  granted  on  the  ground  that  the  evidence  was  insuffi- 
cient in  weight  to  justify  a  verdict  for  plaintiff,  defendant  as- 
serting in  effect  that  plaintiff's  testimony  was  inherently  so 
weak,  and  indeed,  incredible,  as  to  demand  a  verdict  in  his 
favor. 

The  evidence  was  in  substantial  conflict.  It  need  not  be  set 
[4]  out.  We  adopt  as  applicable  to  the  instant  case  the  fol- 
lowing language  of  Mr.  Justice  HoUoway  speaking  for  the  court 
in  Nilson  v.  City  of  Kalispell,  47  Mont.  416, 132  Pac.  1133:  "The 
best  that  can  be  said  of  the  evidence  is,  that  it  presents  a  proper 
case  for  the  jury.  The  jurors  were  the  judges  of  the  credibility 
of  plaintiff  and  his  other  witnesses.  The  plaintiff's  story  was 
accepted  as  true  by  the  jury  and  by  the  trial  court  in  passing 
upon  the  motion  for  a  new  trial.  In  the  absence  of  anything 
indicating  such  inherent  improbability  in  the  story  as  to  deny 
its  credibility,  we  are  not  disposed  to  question  the  truth  of  his 
statements, ' '  citing  Lehane  v.  Butte  El,  Ry,  Co.,  37  Mont.  564, 
97  Pac.  1038,  where  the  court  through  the  same  justice  said: 
'^The  motion  for  a  new  trial  was  addressed  to  the  sound  dis- 
cretion of  the  trial  court,  and,  in  the  absence  of  a  clear  showing 
of  abuse  of  such  discretion,  this  court  will  not  interfere.  •  •  • 
We  agree  with  what  is  said  in  the  cases  cited  by  appellant  upon 
the  question  of  a  bare  scintilla  of  evidence  being  insufficient  to 
support  a  verdict;  but  this  case  does  not  present  that  question 
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at  all.  We  think  there  is  substantial  evidence  to  support  this 
verdict  *  *  *  ,  and  under  such  circumstances  this  court  has 
repeatedly  said  that  it  will  not  disturb  the  finding  of  the  lower 
court  upon  a  question  of  fact.  •  •  •  With  respect  to  the 
verdict,  we  observe  that  while  the  evidence,  as  it  appears  in 
type,  seems  to  preponderate  in  favor  of  the  defendant,  it  was 
nevertheless  sufficient  to  justify  the  verdict  against  him.  The 
weight  of  the  evidence  was  for  the  jury."  This  rule  has  been 
just  applied  in  Roberts  v.  Sinnotty  below. 

Plaintiff's  evidence  was  not  so  inherently  weak  or  palpably 
improbable  as  to  demand  a  verdict  for  defendant.  It  was  suffi- 
cient to  justify  the  verdict  and  in  denying  a  new  trial  there  was 
no  abuse  of  discretion. 

The  judgment  and  order  are  affirmed. 

^Affirmed, 

Mr.  Chiep  Justzcb  Brantly  and  Mr.  Justice  Hollowat 
concur. 


ROBERTS,  Respondent,  v.  SINNOTT,  Appellant. 

(No.  3,739.) 
(Submitted  December  3,  1918.    Decided  December  16,  1918.) 

[177  Pac.  252.] 

Building  Contracts — Change  of  Plans — Extra  Work — Substan- 
tial Performance — Pleading  —  Causes  of  Action — Numbering 
— TTieory  of  Case — Evidence — Appeal  and  Error — Conflict  in 
Evidence. 

Pleadings-Causes  of  Action — ^Failure  to  Separately  State  and  Number^^ 
Remedy. 

1.  Where  several  causes  of  action  are  not  separately  stated  and  num- 
bered, as  required  by  Berised  Codes,  section  6533,  the  remedy  is  not 
by  demurrer,  but  by  motion  to  make  definite  and  certain. 

Building    Contracts — Extra    Work — Oral    Agreement    Modifying    Written 
Contract. 

2.  Notwithstanding  a  provision  in  a  building  conttact  that  no  charges 
for  extra  work  or  for  change  of  material  would  be  allowed  unless  in 
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writing  tad  accepted,  the  parties  to  each  a  contract  maj  make  sabee- 
quent  independent  oral  agreements,  which,  when  executed,  have  the 
effect  of  modifying  the  original  contract. 

Same-— Substantial  Performance — Burden  of  Proof. 

3.  Plaintiff  has  the  burden  of  proving  the  expense  of  supplying  omis- 
sions in  the  performance  of  a  building  contract  he  sues  upon,  if  he 
alleges  substantial  performance,  or  where  he  alleges  full  performance 
and  hifl  evidence  establishes  substantial  performance  only. 

Same — Substantial  Performance — ETffeet. 

4.  Where  plaintiff  pleads  and  tenders  evidence  to  prove  complete  per- 
formance, he  will  not  be  dismissed  from  court  merely  because  the  evi- 
dence in  its  entirety  warrants  a  finding  of  substantial  performance 
only,  if  there  is  evidence  offered  by  either  party  from  which  the  cost 
of  supplying  the  omissions  can  be  determined. 

Same— Appeal — ^Theory  of  Case. 

5.  On  appeal  a  party  is  bound  by  the  theoiy  upon  which  he  tried  his 
case  in  the  district  court. 

Same — Subetantial  Performance — Jury  Question. 

6.  Whether  plaintiff  substantially  performed  a  building  contlract  was 
a  question  for  determination  by  the  jury. 

Same — Defective  Work — Compliance  With  Plans — ^ETffect. 

7.  Where  the  roof  on  a  dwelling  was  constructed  by  plaintiff  accord- 
ing to  plans  which  were  satisfactory  to  defendant,  the  latter  could  not 
claim  damages  because  it  leaked. 

[As  to  measure  of  damages  for  defective  work  under  building  eon- 
tract,  see  note  in  Ann.  Gas.  1913B,   781.] 

Same — ^Remedying  Defect — Evidence — ^Admissibility. 

8.  In  the  absence  of  evidence  that  the  reasonable  value  of  a  new  roof 
covering  did  not  exceed  a  covering  laid  by  plaintiff  according  to  plans 
and  specifications,  evidence  as  to  the  amount  paid  by  defendant  for  the 
new  work  was  properly  excluded. 

Appeal — Correct  Ruling — Wrong  Reason. 

9.  Where  a  ruling  of  the  district  court  in  the  exclusion  of  evidence 
was  right,  the  fact  that  the  reason  for  it  was  erroneous  is  immaterial. 

Same — ^Instructions — Presumptions. 

10.  In  the  absence  of  anything  to  indicate  the  contrary,  it  will  be 
assumed  on  appeal  that  the  jury  observed  the  instructions  of  the  trial 
court. 

Same — Conflict  in  Evidence — Affirmance  of  Judgment. 

11.  With  a  verdict  rendered  on  substantially  conflicting  evidence  and 
which  has  the  indorsement  of  the  trial  judge  as  evidenced  by  his  refusal 
to  grant  retrial,  the  supreme  court  will  not  interfere. 

Appeal  from  District  Court,  Jefferson  County,  in  the  Fifth 
Judicial  District;  John  B.  McCleman,  a  Judge  of  the  Second 
District,  Presiding. 

Action  by  Paul  P.  Roberts  against  Clarence  C.  Sinnott,  judg- 
ment for  plaintiff,  and  from  it  and  an  order  denying  bis  motion 
for  a  new  trial,  defendant  appeals.    Affirmed. 
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Messrs,  Day  A  Mapes,  for  Appellant,  submitted  a  brief ;  Mr, 
E.  C.  Day  argued  the  cause  orally. 

Messrs.  J.  E.  and  D,  M.  Kelly,  for  Respondent,  submitted  an 
original  and  a  supplemental  brief,-  Mr.  2>.  M.  Kelly  argued  the 
cause  orally. 

MR.  JUSTICE  HOLLOWAY  delivered  the  opinion  of  the 
court. 

Plaintiff  contracted  in  writing  to  furnish  certain  materials 
and  perform  the  work  necessary  for  the  erection  of  a  dwelling- 
house  for  defendant  for  the  sum  of  $4,727.  This  action  was 
instituted  to  recover  a  balance  alleged  to  be  due  and  to  foreclose 
a  mechanic's  lien.  Upon  the  trial  plaintiff  abandoned  his  claim 
for  a  lien,  and  the  cause  then  proceeded  as  an  ordinary  action 
at  law,  resulting  in  a  verdict  in  favor  of  the  plaintiff  for  $500. 
Defendant  appealed  from  the  judgment  entered  on  the  verdict, 
and  from  an  order  denying  his  motion  for  a  new  trial. 

The  plaintiff  counts  upon  the  original  agreement  and  each  of 
twenty-five  oral  contracts  supplemental  thereto,  but  failed  to 
separately  state  or  number  his  several  causes  of  action.  A  de- 
murrer for  ambiguity  and  uncertainty  was  overruled.  When 
plaintiff  sought  to  prove  the  work  done  and  material  furnished 
under  each  of  the  supplemental  agreements,  an  objection  was 
interposed  but  overruled,  and  error  is  predicated  upon  the 
ruling. 

The  original  contract  contains  this  stipulation:  ''No  charges 
for  extra  work  will  be  allowed  unless  same  be  ordered  in  writing 
by  the  owner,  price  stated  in  the  order  and  accepted  by  the 
contractor  and  owner,  signed  in  duplicate,  and  the  same  applies 
to  any  change  of  material  used."  Appellant  insists  that  by 
overruling  the  demurrer  the  trial  court  must  have  held  that  the 
complaint  states  but  a  single  cause  of  action,  and  upon  that 
theory  his  objection  to  the  testimony  should  have  been  sustained. 
If  the  premise  were  correct,  the  conclusion  might  follow,  but 
appellant  is  in  error  in  the  construction  which  he  places  upon 
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[1]  the  action  of  the  court  The  complaint  is  open  to  criticism 
in  that  the  several  causes  of  action  are  not  separately  stated  and 
numbered,  as  required  by  section  6533,  Revised  Codes,  but  de- 
fendant did  not  invoke  an  available  remedy.  Section  6534, 
Revised  Codes,  enumerates  the  grounds  of  demurrer,  and  the 
failure  to  separately  state  and  number  the  causes  of  action 
joined  in  a  complaint  is  not  one  of  them.  The  defect  can  be 
reached  only  by  motion.  (MarceUus  v.  Wright,  51  Mont.  559, 
154  Pac.  714.) 

The  provision  of  the  contract  above  was  manifestly  intended 
for  the  protection  and  benefit  of  the  owner,  and  no  reason  can 
be  suggested  why  it  might  not  be  waived.  The  authorities  are 
[2]  quite  uniform  in  holding  that,  notwithstanding  such  a 
provision,  the  parties  may  make  subsequent  independent  oral 
agreements  which,  when  executed,  have  the  effect  of  modifying 
the  original  contract,  and  the  rule  has  been  recognized  in  this 
jurisdiction.  (Worfman  v.  KleinscJimidt,  12  Mont.  316,  30 
Pac.  280;  Piper  v.  Murray,  43  Mont.  230,  115  Pac.  669;  Inter- 
state Lumber  Co.  v.  Western  M.  &  W.  T.  Co,,  51  Mont.  190,  149 
Pac.  975.) 

Appellant  insists  that  plaintiff  cannot  recover  at  all  except 
upon  showing  performance  of  the  contract  in  its  entirety,  and 
if  this  reference  is  to  the  original  contract  as  modified  by  the 
subsequent  oral  agreements,  the  correctness  of  the  position  is 
not  open  to  argument.  {RiddeU  v.  Peck-Williamson  etc,  Co,, 
27  Mont.  44,  69  Pac.  241.)  Plaintiff  alleges  that  he  fully  kept 
and  performed  the  agreement  in  all  things  by  him  to  be  kept 
and  performed,  and  tendered  evidence  in  support  of  his  plea- 
It  is  true  that  defendant  introduced  evidence  tending  to  prove 
substantial  defects  in  material  and  workmanship,  but  the  most 
that  can  be  said  of  this  is  that  it  presented  an  issue  for  the  jury. 
Under  our  Code  practice,  which  requires  a  party  to  set  forth 
the  facts  constituting  the  basis  for  any  affirmative  relief  sought, 
[3]  it  is  the  rule  that  if  plaintiff  alleges  substantial  perform- 
ance of  his  contract,  as  distinguished  from  complete  perform- 
ance, he  has  the  burden  of  alleging  and  proving  the  expense  of 
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supplying  the  omission  {Spence  v.  Ham,  163  N.  Y.  220,  51 
L.  B.  A.  238,  57  N.  B.  412),  or  if  he  alleges  full  performance 
and  his  evidence  establishes  substantial  performance  only,  the 
same  burden  of  proof  is  imposed  upon  him ;  but  it  is  equally  true 
[4]  that  if  he  pleads  complete  i>erformance  and  tenders  evi- 
dence to  support  the  plea,  he  will  not  be  dismissed  from  court 
merely  because  the  evidence  in  its  entirety  warrants  a  finding 
of  substantial  performance  only,  if  there  is  evidence  offered  by 
either  party  from  which  the  cost  of  supplying  the  omissions  can 
be  determined.  {Boufe  v.  Oerry,  112  App.  Div.  358,  98  N.  Y. 
Supp.  380;  affirmed,  188  N.  Y.  625,  81  N.  B.  1175.) 

At  the  request  of  the  defendant  the  court  gave  instruction 
No.  5,  which,  after  referring  to  the  character  of  the  action,  pro- 
ceeds: "The  burden  of  proof  is  upon  the  plaintiff  to  show  that 
he  performed  the  contract  for  the  construction  of  said  building 
and  the  doing  of  the  extra  work  in  a  good  and  workmanlike 
manner.  The  law  requires  substantial  performance  of  the  con- 
tract. By  the  term  'substantial  performance*  is  meant  that  the 
work  as  done  is  free  from  all  defects  of  a  permanent  character 
or  such  as  cannot  be  remedied  by  slight  alterations  or  without 
reconstruction.  If  you  believe  from  the  evidence  that  the  build- 
ing has  not  been  constructed  in  such  a  substantial  manner  but 
that  it  contains  defects  which  cannot  be  remedied  without  re- 
construction, then  the  plaintiff  is  not  entitled  to  recover  in  this 
action,  and  you  will  find  the  issues  against  him." 

Counsel  for  appellant  err  in  assuming  that  plaintiff  concedes 
that  he  failed  to  perform  the  contract  in  substantial  particulars. 
As  we  read  the  record,  he  does  not  ground  his  right  to  recover 
even  upon  substantial  performance,  but  insists  that  he  fully  i)er- 
formed  the  original  contract  as  modified  by  the  subsequent 
[5]  agreements.  The  doctrine  of  substantial  performance  was 
introduced  by  the  defendant  himself,  and  it  ill  becomes  him  now 
to  urge  that  the  pleadings  do  not  authorize  the  application  of 
the  doctrine.  He  is  bound  by  the  theory  upon  which  the  case 
was  tried  in  the  lower  court.  Whether  there  was  in  fact  sub- 
[6]    stantial  performance  in  this  instance  was  a  question  for 
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determination  by  the  jury  under  the  instruction  above.     {Waits 
V.  Slwemaker,  50  Mont,  264,  146  Pac.  736.) 

The  contention  of  defendant  that  the  court  erred  in  refuedng 
his  offered  instruction  No.  14  was  determined  adversely  to  him 
upon  the  former  hearing  in  this  case.  {Roberts  v.  Sinnott,  54 
Mont.  114,  123,  169  Pac.  49.) 

Defendant  offered  testimony  to  the  effect  that  the  roof  of  the 
[7]  house  as  constructed  by  plaintiff  leaked,  and  that  it  was 
necessary  to  have  the  shingles  removed  and  a  new  covering  laid. 
It  is  not  seriously  controverted  that  plaintiff  constructed  the 
roof  according  to  the  plans  and  specifications  which  formed  a 
part  of  the  contract,  and  that  the  defects  resulted  from  faulty 
plans  rather  than  from  defective  material  or  workmanship.  It 
'  is  true  that  the  plans  were  prepared  by  the  plaintiff,  but  he 
sought  unsuccessfully  to  show  that  the  defects  in  the  plan  of 
the  roof  resulted  from  defendant's  insistence  that  the  roof 
should  have  less  pitch  than  plaintiff  suggested.  Defendant 
makes  no  complaint  of  the  plans.  Apparently  they  were  en- 
tirely satisfactory  to  him  at  the  time  the  contract  was  entered 
into.  In  any  event,  they  were  agreed  to  by  the  parties,  and 
defendant  cannot  be  heard  to  say  that  he  should  recoup  for 
damages  because  the  roof,  though  constructed  according  to  con- 
tract, was  not  effective  for  the  purpose  intended.  It  is  not  the . 
province  of  courts  to  make  new  contracts  for  parties. 

The  evidence  discloses  that  the  new  roof  is  materially  different 
[8]  from  the  one  called  for  by  the  plans  and  specifications, 
and,  in  the  absence  of  some  evidence  that  the  reasonable  value 
of  the  work  And  material  which  went  into  the  new  roof  did 
not  exceed  the  cost  of  a  roof  covering  laid  according  to  the  plans 
and  specifications,  the  evidence  as  to  the  amount  paid  for  the 
[9]  new  work  was  properly  excluded,  and  since  the  ruling  was 
right,  the  fact — if  it  be  a  fact — ^that  the  reason  for  it  was  erro- 
neous is  not  material.  Even  if  the  defects  in  the  roof  resulted 
from  defective  material  or  poor  workmanship,  defendant  can- 
not cure  the  defects  by  the  construction  of  a  roof  differing  mate- 
rially from  the  one  called  for  by  the  plans  and  specifications 
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and  charge  the  entire  expense,  whatever  it  might  be,  to  plain- 
tiff, for,  if  he  could,  his  modesty  in  this  instance  is  commenda- 
ble. He  might  as  well  have  had  his  building  covered  with  slate 
or  copper. 

We  must  assume  that  the  jury  observed  the  instructions,  in 
[10]  the  absence  of  anything  to  indicate  the  contrary.  It  is 
probable  that  an  allowance  by  way  of  compensation  was  made 
to  defendant  for  defects  appearing  in  the  work,  but,  if  so,  the 
jury  must  have  found  that  the  lapses  from  the  strict  letter  of  the 
contract  were  unintentional,  and  were  minor  in  character;  and 
there  was  some  evidence  from  which  the  cost  of  remedying  such 
defects  might  be  ascertained. 

The  cause  seems  to  have  been  tried  fairly.  There  is  a  sub- 
[11]  stantial  conflict  in  the  evidence,  but  it  cannot  be  said  that 
plaintiff's  case  is  so  inherently  weak  that  it  ought  not  to  have 
been  submitted  to  the  jury.  It  is  a  wholesale  rule  which  re- 
quires this  court  to  sustain  a  verdict  if  there  is  evidence,  ap- 
parently credible,  to  support  it.  The  rule  is  grounded  in  reason. 
The  jurors  have  the  advantage,  denied  to  this  court,  of  seeing 
the  witnesses  on  the  stand,  hearing  them  testify,  and  observing 
their  demeanor  under  examination.  They  are  to  be  deemed 
more  competent,  therefore,  to  pass  upon  questions  of  credibility 
and  the  weight  to  be  given  to  the  testimony.  This  court  will 
not  assume  to  say  that  the  jurors  ought  to  have  believed  evi- 
dence against  their  own  convictions  as  to  the  truth.  The  verdict 
in  this  case  has  the  sanction  of  the  jury  and  also  the  indorse- 
ment of  the  judge  who  presided  at  the  trial  and  who  enjoyed 
the  same  advantage  of  seeing  and  hearing  the  witnesses.  The 
fact  that  the  printed  record  appears  to  the  members  of  this  court 
to  indicate  that  defendant  should  have  prevailed  does  not  of 
itself  require  or  justify  a  reversal. 

The  judgment  and  order  are  affirmed 

Afftrmed, 

Mb.  Chief  Justice  Bbantly  and  Mb.  Justice  Pioott  concur. 
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STATE  KZ  BEL.  SMITH,  Plaintipf,  v.  DUNCAN,  Countt 

Clerk,  Defendant. 

(No.  4,330.) 
(Snbmitted  December  14^   1918.    Decided  December  17,  1918.) 

[177  Pac.  248.] 

Elections — Primary  Election  Law — Construction — County  Cen- 
tral Committees — Power  to  Fill  Vacancies — Mandamus. 

Elections — Primary  Election  Law — Couatj  Central  Committee — ^Power  tk» 
Make  Ori^nal  Nomination. 

1.  Held,  that  neither  section  16  nor  section  32  of  the  Primary  Elec- 
tion Law  (Laws  of  1913,  p,  570)  empowers  a  conntj  central  eonunittee 
to  make  an  ori^nal  nomination  of  a  candidate  to  an  office  to  be  filled 
at  a  special  election,  the  officer-elect  having  died  soon  after  election 
and  before  induction  into  office. 

Statutes  and  Statutory  Construction — Title. 

la.  The  title  of  a  statute  is  inddcative  of  the  legislative  intent  in 
passing  it. 

Same— rBule. 

2.  A  statute  must  be  construed  in  its  entirety,  and,  if  possible,  mean- 
ing must  be  given  to  every  word,  phrase,  sentence  and  section,  the 

'    presumption  being  that  the  legislattire  did  not  employ  language  with- 
out meaning. 

[Ai  to  rales  for  conitraotion  of  statutes,  aee  note  in  12  Ant  St.  Bep. 

826.] 

Elections — Primary  Election  Law — Filling  Vacancy — Power  of  County  Cen- 
tral Committee. 

8.  A  vacancy  caused  by  the  death  of  a  state  senator  soon  after  elec- 
tion but  before  induction  into  office  was  a  vacancy  in  the  office  and 
not  in  the  candidacy  of  the  nominee  for  the  office,  which  latter  vacancy 
the  county  central  committee  could  properly  have  filled  under  the  pro- 
visions of  the  Primary  Election  Law,  while  the  former  it  had  no  power 
to  flu  (see  paragraph  1  above). 

Original  application  for  writ  of  mandate  by  the  State  on  the 
relation  of  Park  Smith,  against  A.  J.  Duncan,  County  Clerk 
and  Recorder  of  the  County  of  Lewis  and  Clark.  Motion  to 
quash  alternative  writ  sustained. 

Mr.  E.  D.  Phelan  and  Mr.  C.  A.'  Spaulding,  for  PlaintiflP,  ar- 
gued the  cause  orally. 

Mr.  Lester  Ldble  and  Mr,  Jos.  B.  Wine,  for  Defendant;  Mr. 
Wine  argued  the  cause  orally. 
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MR.  JUSTICE  HOLLO  WAY  delivered  the  opinion  of  the 
court. 

At  the  general  election  held  November  5  of  this  year,  Prank 
D.  Miracle  was  elected  state  senator  for  Lewis  and  Clark  county 
to  fill  the  unexpired  term  of  the  senator  elected  in  1916  who 
resigned.  On  November  22  the  newly  elected  senator  died,  and 
on  November  27  a  special  election  was  duly  called  for  Decem- 
ber 28  to  elect  a  senator  to  fill  the  vacancy.  On  November  30 
the  Republican  county  central  committee,  acting  through  its 
executive  committee,  assumed  to  nominate  Park  Smith  as  the 
candidate  of  the  Republican  party  for  state  senator,  and  certified 
his  nomination  to  the  county  clerk,  who  refused  to  file  the  certifi- 
cate. This  proceeding  was  instituted  to  have  determined  the 
question  whether  under  the  laws  of  this  state  the  county  central 
committee  had  authority  to  make  the  nomination.  If  it  had,  the 
county  clerk  was  required  to  file  tte  certificate.  If  it  had  not 
such  authority,  the  clerk  cannot  be  compelled  to  file  the 
certificate. 

Plaintiff  must  assume  the  burden  of  calling  to  the  attention 
of  this  court  some  provision  of  law  which  gives  countenance  to 
the  authority  which  the  committee  assumed  to  exercise,  for 
clearly  it  exceeded  any  authority  which  vested  in  a  like  body 
from  1895  to  1912.  Under  the  convention  system  of  nomina- 
tion the  central  committee  never  had  authority  to  make  original 
nominations.  It  was  only  after  a  duly  constituted  convention 
had  made  a  nomination  and  a  vacancy  occurred  before  the  elec- 
tion that  the  committee  was  authorized  to  act.  It  did  not  make 
an  original  nomination,  but  merely  filled  the  vacancy.  But 
[1]  counsel  for  plaintiff  rely  upon  the  provisions  of  section  32 
of  the  Direct  Primary  Election  Law  (Laws  1913,  p.  570)  for 
the  authority  exercised  by  the  committee  in  this  instance.  Was 
it  the  purpose  of  that  Act  to  clothe  the  central  committee  with 
power  to  make  a  nomination  originally  t  We  think  not.  Such 
a  construction  of  the  language  of  section  32  would  lead  to  a 
result  at  war  with  the  intent  and  purpose  of  the  entire  measure. 
It  is  entitled  "A  law  to  provide  for  party  nominations  by  direct 
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vote/'  and  the  title  of  a  statute  is  indieative  of  the  legislative 
intent  in  passing  it. 

Within  the  compass  of  this  Act  it  was  clearly  the  purpose  to 
confer  4he  power  to  make  original  nominations  upon  the  electors 
voting  at  a  primary  election.  If  we  eliminate  from  the  Act  the 
idea  of  direct  nominations  by  the  electors,  nothing  whatever  of 
consequence  remains.  In  order  to  interpret  the  statute,  that 
fundamental  purpose  must  be  kept  constantly  in  view,  and  every 
section  of  the  Act  read  with  that  idea  in  mind. 

Section  32  provides  for  the  election  of  a  central  committee- 
man in  every  precinct,  for  the  organization  of  the  county  and 
city  central  committees,  and  confers  upon  such  committees 
specific  authority  as  follows:  '*Said  county  and  city  central  com- 
mittees shall  have  the  power  to  make  nominations  to  fill  vacan- 
cies occurring  among  the  candidates  of  their  respective  parties 
nominated  for  city  or  county  offices  by  the  primary  nominating 
election,  where  such  vacancy  is  caused  by  death  or  removal  from 
the  electoral  district,  but  not  otherwise.*'  No  authority  is  here 
given  to  make  an  original  nomination,  but  the  power  conferred 
is  limited  strictly  to  filling  vacancies  occurring  among  candi- 
dates nominated  by  the  primary  nominating  election.  As  if  to 
add  emphasis  to  the  fact  that  very  limited  authority  was  in- 
tended to  be  conferred  upon  the  committee,  the  statute  restricts 
the  causes  for  which  a  vacancy  may  occur,  to  death  or  removal  of 
the  candidate  from  the  jurisdiction.  It  will  be  observed  that 
though  the  naked  authority  is  conferred  by  the  section,  no  pro- 
vision is  made  for  its  exercise ;  but  a  statute  is  to  be  construed 
in  its  entirety,  and  by  turning  to  section  16  we  are  apprised  of 
the  procedure  necessary  to  be  followed  by  the  committee  In  fill- 
ing such  a  vacancy. 

Counsel  argue  that  section  16  itself  confers  upon  the  com- 
mittee the  authority  to  fill  vacancies  occurring  after  the  primary 
and  before  the  general  election,  and  insist  that  the  language  of 
section  32  must  be  construed  to  give  some  additional  authority, 
otherwise  it  is  meaningless.  It  is  an  elementary  rule  that  in 
[2]    construing  a  statute  the  court  must  give  meaning  to  evecy 
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word,  phrase,  sentence  and  section,  if  possible  to  do  so,  and  the 
rule  is  grounded  in  the  presumption  that  the  lawmakers  did  not 
employ  language  without  meaning.  We  encounter  no  diflS- 
culty,  however,  in  applying  that  rule  to  the  provisions  of  the 
two  sections  now  under  consideration. 

We  have  given  our  interpretation  to  section  32.  Section  16 
refers  to  the  same  character  of  vacancy,  and  provides:  **Such 
vacancy  may  be  filled  by  the  committee  which  has  been  given 
power  by  the  political  party  or  this  law  to  fill  such  vacancies 
substantially  in  the  manner  provided  by  sections  529  and  530, 
Revised  Codes  of  Montana  1907.'' 

It  will  be  observed  that  this  language  is  general.  It  refers 
to  any  central  committee  recognized  by  the  Act.  It  authorizes 
such  committee  to  exercise  certain  powers  when  delegated  to  it 
by  the  political  party  for  which  it  stands  sponsor,  or  when  con- 
ferred iy  this  Act. 

The  only  authority  which  a  state  or  district  central  committee 
has  to  fill  vacancies  is  delegated  authority,  derived  from  the 
political  party,  whereas  the  like  power  is  conferred  upon  the 
county  and  city  central  committees  by  the  express  provisions  of 
section  32  of  this  Act.  This  latter  section  creates  the  county 
and  city  central  committees  and  defines  their  powers.  Section 
16  defines  the  circumstances  under  which  they  may  exercise  the 
powers,  and  prescribes,  by  reference,  the  mode  of  procedure.  It 
likewise  recognizes  the  authority  of  the  state  and  district  com- 
mittees to  fill  vacancies  when  authorized  by  the  parent  political 
organization  to  do  so.  The  same  fundamental  principle  per- 
vades this  Act  as  the  prior  statute,  viz.:  The  committee  has 
no  authority  to  make  an  original  nomination.  Its  power  is  lim- 
ited to  filling  vacancies  which  occur  after  nominations  have 
been  regularly  made. 

Finally  it  is  insisted  that  since  Mr.  Miracle  was  nominated 
[3]  at  the  primary  nominating  election  held  in  August  last, 
his  death  after  election  created  a  vacancy  within  the  meaning  of 
section  32  above,  and  that  the  committee  did  nothing  more  than 
fill  that  vacancy.    We  are  unable  to  appreciate  the  subtle  re- 
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finement  of  reasoning  which  would  justify  such  a  conclusion. 
If  at  the  time  of  his  death  Mr.  Miracle  was  a  candidate  for  state 
senator,  then  his  death  created  a  vacancy  which  the  committee 
could  fill.  If  he  was  not  such  a  candidate,  then  his  death 
created  a  vacancy  in  the  office  of  state  senator,  but  not  a  vacancy 
in  the  candidacy  of  the  Republican  nominee.  Mr.  Miracle  was 
elected  to  office  on  November  5,  and  when  the  polls  closed  on 
that  day  he  ceased  to  be  a  candidate. 

Many  of  the  provisions  of  the  primary  election  law  are 
crudely  drawn,  and  some  of  them  are  almost  unintelligible,  but 
we  believe  that  the  construction  we  have  given  the  Act  expresses 
the  intention  of  the  people  in  enacting  it. 

For  the  reason  that  the  committee  has  not  any  authority  un- 
der the  primary  law  or  other  statutes  to  make  an  original 
nomination,  as  was  attempted  in  this  instance,  the  motion  to 
quash  the  alternative  writ  is  sustained,  and  it  is  ordered  and 
adjudged  that  plaintiff  take  nothing,  and  that  defendant  recover 
his  costs. 

Mr.  Chief  Justice  Brantly  and  Mr.  Justice  Pigott  concur. 


STATE  EX  REL.  REIBOLD,  Plaintipp,  v.  DUNCAN,  County 

Clere^  Defendant. 

(No.  4,333.) 
(Submitted  December  14,  1918.     Decided  December  17,  1918.) 

[177  Pae.  250.] 

Special   Elections  —  Primary   Election   Law  —  Constrtiction — 
Nomination  of  Candidates — Mandatntis. 

Special  Elections — Primary  Election  Law — Nominations — How  Made. 

1.  Heldj  that  since  the  Primary  Election  Law  (Laws  1913,  p.  570), 
is  made  applicable  only  to  general  elections,  fails  to  provide  for  the 
nomination  of  candidates  to  be  voted  for  at  special  elections,  and  does 
not  repeal  prior  statutes  on  the  latter  subject,  sections  521  and  524, 
Bevised  Codes,  are  still  in  force,  and  therefor  nominations  of  candidates 
to  be  voted  for  at  special  elections  must  be  made  pursuant  to  the  pro- 
vibions  of  either  section  521  or  524. 
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Same — County  Clerk — Mandamus, 

2.  H.eldf  on  application  for  writ  of  mandate,  that  where  a  large  num- 
ber of  qualified  electors  joined  under  the  proyisions  of  section  524, 
Bevised  Codes,  in  a  certificate  nominating  a  candidate  for  state  senator 
to  be  voted  for  at  a  special  election  and  presented  same  to  the  county 
clerk  for  filing,  it  was  that  officer *s  duty  to  file  it,  under  paragraph  1 
above. 

Original  application  for  writ  of  mandate  by  the  State  on  the 
relation  of  Charies  Reibold,  against  A.  J.  Duncan,  as  County 
Clerk  and  Recorder  of  Lewis  and  Clark  County. 

Mr.  Henry  C,  Smith,  for  Plaintiff,  submitted  a  brief  and 
argued  the  cause  orally. 

Mr.  Lester  Loble  and  Mr.  Jos.  R.  Wine,  for  Defendant,  sub- 
mitted a  brief;  Mr.  Wine  argued  the  cause  orally. 

MR.  JUSTICE  HOLLOWAY  deUvered  the  opinion  of  the 
court. 

A  reference  to  the  decision  in  State  ex  rel.  Smith  v.  Duncan, 
ante,  p.  376,  177  Pac.  248,  will  suffice  for  a  statement  of  the 
circumstances  out  of  which  this  proceeding  arises. 

Charles  Reibold  and  283  other  qualified  electors  of  Lewis  and 
Clark  county  joined  in  a  certificate,  nominating  Park  Smith  as 
a  candidate  for  state  senator,  to  be  voted  upon  at  the  special 
election  to  be  held  on  the  28th  of  this  month.  They  presented 
the  certificate  to  the  county  clerk,  but  he  refused  to  file  it,  and 
this  proceeding  was  instituted.  There  is  involved  the  single 
question:  Did  the  adoption  of  the  General  Primary  Law  (Laws 
1913,  p.  570)  operate  to  repeal  in  their  entirety  all  prior  exist- 
ing laws  which  governed  the  nomination  of  candidates  for  pub- 
lic office  t 

It  cannot  be  doubted  that  to  the  full  extent  to  which  the 
primary  law  was  intended  to  operate,  all  original  nominations 
must  be  made  by  direct  vote  of  the  electors  at  the  primary  nomi- 
nating election.  In  theorj^  this  Act  recognizes  the  right  of  the 
different  groups  of  electors  to  maintain  their  respective  party 
organizations,  and  to  be  represented  at  the  polls  by  nominees  of 
[1]    their  own  political  faith.    The  dominating  purpose  of  the 
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Act  is  to  assure  to  every  elector  an  opportunity  to  participate 
directly  in  the  selection  of  candidates  for  public  office,  afford  the 
protection  of  public  supervision  of  the  election  machinery,  and 
secure  the  right  of  free  expression  of  opinion  by  the  application 
of  the  safeguards  of  the  Australian  ballot  system^  But  no  pro- 
vision is  made  for  a  primary  election  to  nominate  candidates  to 
be  voted  upon  at  special  elections;  on  the  contrary,  the  terms  of 
the  Act  are  made  applicable  to  nominations  to  be  voted  on  at 
general  elections  only.  Section  2  declares:  "On  the  seventieth 
(70)  day  preceding  any  general  election  (not  including  special 
elections  to  fill  vacancies,  municipal  elections  in  towns  and  cities, 
irrigation  district  and  school  elections)  at  which  public  officers 
in  this  state  and  in  any  district  or  county  are  to  be  elected,  a 
primary  nominating  election  shall  be  held  in  accordance  with 
this  law,''  etc. 

Since  the  primary  election  under  public  control  is  the  very 
essence  of  the  Act,  it  must  follow  that,  in  failing  to  make  provi- 
sion for  such  election  to  nominate  candidates  to  be  voted  upon 
at  special  elections,  the  lawmakers  intended  that  the  Act  in  its 
entirety  should  be  construed  as  limited  in  its  operations  to  the 
nominations  of  candidates  to  be  voted  for  at  general  elections, 
and  that  every  section  should  b©  read  with  this  construction  in 
mind.  Under  any  other  view  we  would  find  ourselves  con- 
fronted with  a  repeal  of  all  existing  statutes  governing  nomina- 
tions, and  no  provision  whatever  made  for  the  nomination  of 
candidates  to  be  voted  for  at  special  elections. 

The  purpose  of  the  primary  law  is  not  to  prevent  nominations, 
but  to  subject  them  to  public  regulation  and  control  as  far  as 
it  was  deemed  practicable;  and  this  court  is  not  justified  in  say- 
ing that  the  laws  of  this  state  now  prohibit  the  nomination  of 
a  candidate  to  be  voted  for  at  a  special  election,  unless  the  lan- 
guage employed  to  express  such  intention  is  dear  and  un- 
equivocal. Under  the  construction  we  adopt,  the  meaning  of 
section  8  and  the  repealing  clause  becomes  manifest.  The 
opening  sentence  of  section  8  would  read :  Every  political  party 
shall  nominate  all  its  candidates  for  public  office  [to  be  voted 
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for  at  a  general  election]  under  the  provisions  of  this  law  and 
not  in  any  other  manner,  and  it  shall  not  be  allowed  to  nominate 
any  candidate  [to  be  voted  for  at  a  general  election]  in  the  man- 
ner provided  by  section  521  of  the  Revised  Codes,  etc.  By  the 
repealing  clause,  prior  statutes  governing  nominations  were  re- 
pealed in  so  far  as  they  had  to  do  with  nominations  of  candi- 
dates to  be  voted  for  at  general  elections,  and  those  statutes,  in 
80  far  as  they  controlled  nominations  of  candidates  to  be  voted 
upon  at  special  elections,  are  still  in  full  force  and  effect. 

We  do  not  agree  with  counsel  that  the  primary  election  law 
was  designed  to  furnish  the  exclusive  means  by  which  all  candi- 
dates for  public  office  shall  be  nominated,  and  that  the  failure 
of  that  Act  to  provide  for  nominations  of  candidates  to  be  voted 
for  at  special  elections  was  a  mere  oversight.  The  references  in 
sections  2  and  7  indicate  clearly  that  the  subject  was  not  over- 
looked, but  for  some  sufficient  reason  it  was  evidently  consid- 
ered that  the  provisions  of  the  direct  primary  law  are  inap- 
plicable to  the  nomination  of  candidates  to  be  voted  for  at 
special  elections,  and  that  subject  was  reserved  for  control  by 
existing  laws  or  future  legislation.  No  subsequent  enactments 
dealing  with  the  matter  have  been  passed,  and  the  authority  to 
make  such  nominations  must  be  sought  in  prior  statutes. 

The  nomination  of  a  candidate  to  be  voted  for  at  this  special 
[2]  election  might  be  made  pursuant  to  the  provisions  of  sec- 
tion 521,  or  section  524,  Revised  Codes,  and  since  the  certificate 
tendered  by  this  plaintiff  complies  in  all  respects  with  the  re- 
quirements of  section  524,  the  county  clerk  was  not  justified  in 
refusing  to  ffle  it. 

It  is  ordered,  adjudged  and  decreed  that  a  peremptory  writ 
of  mandate  issue  from  this  court,  directed  to  the  defendant  as 
county  clerk  and  recorder  of  Lewis  and  Clark  county,  command- 
ing him  forthwith  to  file  the  certificate  of  nomination  tendered 
by  the  plaintiff,  and  that  plaintiff  have  and  recover  his  costs 
in  this  behalf  expended,  taxed  at  $ .    BemitUiur  at  once. 

Mb.  Chieif'  Justice  Brantly  and  Ms.  Justice  Pigott  concur. 
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BARNAED  REALTY  CO.,  Appklulnt,  v.  CITY  OP  BUTTE, 

Bb8PONI»&NT. 

(No.  3,917.) 
(Sobmitted  December  4,  1918.    Decided  December  30,  1918.) 

[177  Pac.  402.] 

Cities  and  Towns  —  Streets  and  Highways — Easement  hy  Pre- 
scription— Evidence — Insufficiently — Appeal  and  Error — Law 
of  Case — Equity  Cases — Review. 

Appeal  and  Error — ^Law  of  Case. 

1.  A  holding  of  the  tupreme  court  on  appeal  becomea  the  law  of  the 
case  on  a  retrial  and  on  a  subsequent  appeal. 

CSties  and  Towns — Streets — Easement  by  Prescription. 

2.  The  mere  use  of  land  as  a  public  street  or  highway  for  the  statu- 
tory period^  not  coupled  with  an  assumption  of  jurisdiction  over  it  by 
the  city  authorities, -does  not  vest  the  city  witii  title  by  prescription  to 
an  easement  in  it. 

Appeal  and  Error — Equity  Cases — Extent  of  Review. 

3.  The  supreme  court  on  appeal  in  equity  cases  must,  under  sec- 
tion 6253,  Bevised  Codes,  review  and  determine  all  questions  of  fact, 
due  allowance  being  made  for  the  more  advantageous  position  occupied 
by  the  trial  judge  in  passing  upon  the  credibility  of  the  witnesses,  as 
well  as  questions  of  law,  unless  for  good  cause  shown  a  new  trial  should 
be  ordered. 

Cities  and  Towns — Streets — Easement  by  Prescription — How  Acquired. 

4.  A  city  cannot  acquire  a  prescriptive  right  to  an  easement  in  land 
for  street  purposes,  unless  public  travel  has  pursued  a  definite,  fixed 
course  over  it  for  the  statutory  period. 

[As  to  creation  of  title  by  prescription,  see  notes  in  14  Am.  Dec.  67; 
95  Am.  81.  Bap.  671.] 

Same — Acquisition  of  Easement — Quantum  of  Proof. 

5.  The  assertion  of  an  easement  in  land  for  street  purposes  based 
upon  adverse  user  for  the  statutory  period,  must  be  supported  by  clear 
and  convincing  proof. 

Appeal  from  District  Court,  Silver  Bow  County;  J.  J.  Lynch, 
Judge. 

Action  by  Barnard  Realty  Company  against  the  City  of 
Butte.  From  a  decree  for  defendant  and  an  order  denying 
its  motion  for  new  trial,  -plaintiff  appeals.  Beversed,  with 
directions  to  enter  decree  for  plaintiff. 


Authorities  passing  on  the  question  of  easement  in  highway  acquired  by 
prescription  are  eoUated  in  a  note  in  11  I^  &  ▲•  55. 
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Mr.  E.  M,  Lamb  and  Mr.  E.  B.  HoweU,  for  Appellant,  sub- 
mitted a  brief;  Mr.  Howell  argued  the  cause  orally. 

Mr.  J.  V.  Dwyer,  Mr.  John  A.  Oroeneveld  and  Mr.  N.  A. 
Rotering,  for  Respondent,  submitted  a  brief. 

MR.  CHIEF  JUSTICE  BRANTLY  deUvered  the  opinion  of 
the  court. 

This  is  the  second  time  this  cause  has  been  before  this  court 
The  first  trial  in  the  district  court  resulted  in  findings  and  a 
decree  in  favor  of  the  defendant.  On  appeal  this  court  reversed 
the  decree  and  awarded  plaintiff  a  new  trial  on  the  ground  that 
the  evidence  was  insufficient  to  sustain  the  findings  (48  Mont. 
102,  136  Pac.  1064).  By  referring  to  the  statement  preceding 
the  opinion  delivered  on  that  appeal,  illustrated  by  the  accom- 
panying diagram,  a  full  understanding  may  be  had  of  the  sub- 
ject matter  involved.  Before  the  second  trial  the  defendant 
was  permitted*  to  amend  its  answer  by  alleging  an  easement  in 
the  area  of  land  in  controversy  shown  by  the  heavy  lines  on  the 
diagram,  by  adverse  possession  and  use  of  it  by  the  general 
public  as  a  street  and  highway  for  a  period  of  twenty-two  years 
at  the  time  the  action  was  commenced.  Otherwise  the  issues  re- 
mained the  same.  The  court  again  found  in  favor  of  the  de- 
fendant, and  rendered  and  entered  a  decree  accordingly.  Plain- 
tiff  has  appealed  from  the  decree  and  an  order  denying  its 
motion  for  a  new  trial,  and  submits  the  single  question  whether 
the  evidence  is  sufficient  to  sustain  the  findings. 

The  court  found :  (a)  That  the  general  public  traveled  over 
the  area  in  dispute  and  used  it  as  a  street  and  highway  continu- 
ously from  the  year  1899  to  July,  1911,  the  date  of  the  com- 
mencement of  this  action;  and  (b)  that  in  the  latter  part  of 
the  month  of  June,  1901,  the  defendant  assumed  control  of  and 
exercised  jurisdiction  over  the  said  area,  and  treated  it  as  a 
public  street  and  improved  it  as  such.  The  defendant  intro- 
duced witnesses  whose  testimony  tended  to  show  that,  while  the 
area  included  in  the  Saturn  and  Neptune  additions  was  sub- 
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Btantially  open  and  unoccupied  after  the  Barnard  addition  was 
made  to  the  city  in  1899  and  the  area  immediately  to  the  north 
of  the  area  in  dispute  (designated  on  the  diagram  by  the  word 
"Alley")  was  dedicated  as  a  highway,  the  area  in  controversy 
was  commonly  traveled  by  persons  who  wished  to  go  from  the 
city  to  Rocker  and  other  points  lying  to  the  southwest,  or  who 
traveled  from  these  points  to  the  city.  For  illustration,  the  wit- 
ness Stephens  testified  that  he  was  familiar  with  the  area  as 
early  as  the  summer  of  189&;  that  at  that  time  it  was  used  by 
the  public  generally  as  a  roadway,  the  line  of  travel  conforming 
to  a  straight  line  from  Alabama  Street  north  of  Mercury  Street 
directly  south  to  Silver  Street  and  turning  thence  to  the  west 
along  that  street.  Other  witnesses  testified  to  the  same  effect, 
some  of  these  asserting  that  the  public  generally  had  traveled 
on  a  direct  line  from  the  alley  south  of  the  Columbia  and  Bar- 
nard additions  to  Silver  Street  and  then  west  along  that  street 
as  early  as  1886.  One  of  them  stated  that  the  roadway  occupied 
substantially  the  entire  width  of  the  space  included  within  the 
heavy  lines,  causing  it  to  present  the  same  general  appearance 
as  the  dedicated  portion  of  Alabama  Street  to  the  north.  Some 
of  these  witnesses  resided  during  the  years  1900,  1901  and  1902,* 
either  on  Mercury  Street  to  the  west  of  Alabama  Street,  or  on 
lots  in  the  Saturn  and  Neptune  additions.  Though  these  addi- 
tions had  been  platted  some  years  prior  to  1900,  most  of  the 
lots  remained  unoccupied  until  that  year  or  later.  Other  of  the 
witnesses  resided  at  points  to  the  west  or  southwest  of  the  city. 
These  traveled  from  that  direction  over  the  disputed  area  to 
and  from  the  city,  as  occasion  required.  Still  others  resided 
in  other  parts  of  the  city  to  the  east,  but  traveled  over  the 
ground  in  dispute  as  their  business  called  them  in  that  direction. 
Kugh  Smith,  at  one  time  the  assistant  street  commissioner  of 
the  defendant,  testified  that  in  June,  1901,  he  extended  a  ditch 
which  had  theretofore  been  constructed  on  the  west  side  of  Ala- 
bama Street  from  Galena  Street  to  the  alley  in  a  direct  line 
south  of  the  alley  to  Silver  Street  to  drain  off  the  surface  water 
in  order  to  prevent  it  from  cutting  up  the  beaten  way  of  travel 
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immediately  east  of  the  line  of  the  ditch  described  by  the  other 
witnesses.  This  he  stated  was  done  at  the  expense  of  the  city. 
At  the  former  trial  this  witness  had  testified  that  he  had  ex- 
tended the  ditch  in  June  or  July.  He  explained  the  change  in 
his  testimony  by  saying  that  he  recollected  that  he  did  the  work 
during  the  rainy  season,  which  occurs  in  Montana  during  the 
month  of  June.  To  corroborate  his  statement,  the  defendant 
introduced  the  testimony  of  the  local  observer  of  the  United 
States  Weather  Bureau.  By  his  records  this  witness  showed 
that  the  rainy  season  for  the  year  1901  occurred  during  the 
months  of  May  and  June  of  that  year,  and  that  no  more  than 
light  showers  fell  during  July,  the  last  falling  on  the  13th. 

The  testimony  of  these  witnesses  is  not  as  clear  and  convin- 
cing as  it  might  have  been,  but,  taken  as  a  whole,  it  is  sufficient 
to  make  out  a  prima  facie  case  that  the  area  in  controversy  was 
used  as  a  highway  for  travel  along  a  direct  line  south  of  the 
alley  to  Silver  Street  and  to  the  entire  width  of  it,  and  that  the- 
city  assumed  jurisdiction  and  control  over  it  in  June,  1901,  more 
than  ten  years  before  the  action  was  commenced.  We  are 
nevertheless  of  the  opinion  that,  taking  into  consideration  the 
opportunities  the  plaintiff's  witnesses  had  to  observe  and  inform 
themselves  as  to  the  condition  of  the  disputed  area  and  the 
adjoining  areas  to  the  west  and  the  character  of  travel  over 
them  by  the  public  prior  to  1901  when  the  lots  in  the  Neptune 
and  Saturn  additions  began  to  be  occupied  by  residences,  con- 
firmed, as  it  is,  by  maps  and  plats  and  photographs  showing  the 
actual  conditions  upon  the  ground,  as  to  the  correctness  of  which 
there  was  no  substantial  controversy,  their  testimony  as  a  whole 
is  entitled  to  so  much  greater  weight  that  it  preponderates 
decisively  against  the  conclusion  reached  by  the  court.  For 
illustration : 

It  was  shown  by  a  geological  map  made  of  the  city  and  the 
surrounding  country  in  1895,  under  the  direction  of  the  United 
States  government,  that  at  the  time  the  areas  now  covered  by 
the  Columbia,  Barnard,  Neptune  and  Saturn  additions  were 
open  and  unoccupied.    A   building  referred  to  as  '^ Clark's 
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bam"  was  located  on  what  ia  now  the  southwest  conier  of  Por- 
phyry Street  and  Excelsior  Avenue,  the  former  being  one  block 
south  of  Silver  Street,  and  the  latter  one  block  west  of  the  dis- 
puted area.  The  general  travel  from  the  city  to  the  south  and  1 
west  was  then  confined  to  two  roads,  both  leaving  the  city  trom 
Park  Street  one  block  north  of  Galena  Street.  One  of  these 
extended  from  Park  Street  in  a  southwesterly  direction,  passing 
near  Clark's  bam,  the  other  lying  farther  to  the  north  and  ex- 
tending in  a  more  westerly  direction.  No  line  of  travel  is 
shown  by  this  map  over  the  disputed  area  from  what  was  then 
dedicated  as  a  portion  of  Alabama  Street  to  the  north.  Several 
witnesses  testified  that  this  map  correctly  represented  the  routes 
of  travel  to  the  south  and  southwest  at  that  time,  and  no  wit- 
ness questioned  its  correctness.  Generally,  the  evidence  tended 
to  show  that  as  the  lots  in  the  several  additions  to  the  west  of 
Alabama  Street  toward  the  north  began  to  be  occupied  in  1901, 
1902  and  1903,  the  most  direct  line  of  travel  to  the  southwest 
was  from  the  point  where  the  alley  south  of  Galena  Street 
crosses  Alabama  Street  '^across  lots,"  until  it  was  gradually 
forced  east  to  a  line  along  the  west  boundary  of  the  Barnard 
placer.  The  line  thereafter  ran,  not  in  a  direct  line  with  the 
dedicated  portion  of  Alabama  Street  north  of  the  alley,  but 
along  the  west  boundary  of  the  Barnard  placer  turning  to  the 
west  over  the  first  vacant  lot  reached.  The  reason  assigned  by 
these  witnesses  for  this  course  of  travel  was  that  up  to  1889 
mining  operations  were  extended  from  Missoula  gulch  toward 
the  west  as  far  as  the  west  boundary  of  the  disputed  area  and 
north  to  the  south  line  of  Mercury  Street,  leaving  the  surface 
ground  rough  and  uneven  to  such  an  extent  that  travel  over  it, 
though  practicable,  was  very  inconvenient.  Even  after  it  be- 
came impossible  to  go  ''across  lots"  at  all  by  reason  of  the 
erection  of  buildings  on  the  lots  in  the  Saturn  and 'Neptune 
additions,  the  line  of  travel  was  along  the  triangular  strip  west 
of  the  disputed  area,  and  this  line  is  still  followed  from  Mer- 
cury Street.  That  this  was  the  condition  until  1902  was  demon- 
strated by  a  photograph  taken  of  a  foundation  of  a  building  in 
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course  of  erection  on  lot  2  in  the  block  immediately  south  of 
Mercury  Street.  The  beaten  line  of  travel,  as  appears  from 
this  photograph,  was  then  over  lot  1,  and  at  that  time  there  was 
no  evidence  of  the  drain  ditch  directly  south  of  the  alley  which 
Smith  testified  he  dug  for  the  city  in  June,  1901.  ^ 

The  witness  Perry,  who  was  employed  by  Mr.  Barnard,  the 
predecessor  of  plaintiff,  to  look  after  mining  operations  con- 
ducted  by  Barnard  within  the  area  of  the  placer,  became  famil- 
iar with  the  surface  of  the  ground  in  January,  1899.  At  that 
time,  he  stated,  there  was  no  Silver  Street,  and  the  alley  was 
the  end  of  travel  from  Alabama  Street  to  the  south.  The  rea- 
son for  this  was  that  the  mining  operations  had  left  the  dis- 
puted area  so  uneven  that  vehicles  could  not  easily  pass  over  it. 
This  condition  continued,  particularly  south  toward  Silver 
Street,  until  1906.  The  whole  area  covered  by  the  Barnard 
placer  began  to  be  used  as  a  dumping  ground  by  the  city  in 
1894.  After  the  dumping  had  rendered  the  surface  sufficiently 
smooth  and  even  to  pernut  persons  having  occasion  to  travel 
from  the  eastern  part  of  the  city  toward  the  west  and  south- 
west to  drive  over  it,  they  proceeded  by  any  line  the  particular 
person  chose  to  follow. 

The  witness  Monroe,  a  surveyor,  had  been  familiar  with  the 
Barnard  Placer  for  about  twenty  years.  In  September,  1911, 
he  made  a  map  of  the  entire  area.  This  map,  which  was  in- 
troduced in  evidence,  shows  that  even  at  that  time,  instead  of 
a  single  line  of  travel  from  the  alley  south  to  Silver  Street,  there 
were  two,  one  following  a  somewhat  irregular  course  over  the 
disputed  area,  and  the  other  to  the  west  along  the  triangular 
strip  from  Mercury  Street  to  Silver.  Connecting  with  this  at 
Mercury  Street  were  two  branches,  one  leading  to  the  north- 
east and  the  other  directly  east,  both  extending  toward  the  east- 
em  part  of  the  city.  The  irregular  line  over  the  disputed  area 
connected  with  another  line  of  travel  extending  from  near 
Mercury  Street  southeast  toward  the  southeastern  part  of  the 
city.  From  various  points  along  the  course  of  both  of  these 
lines  to  the  east  and  west  were  other  lines  running  in  various 
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directions.  This  condition  had  continued  from  1906  or  1907. 
Silver  Street  was  first  surveyed  in  1905.  It  was  opened  in  1907. 
The  witness  Kydd,  who  was  the  city  engineer  and  who  made 
the  survey,  testified  that  when  he  made  it  in  1905,  the  southern 
part  of  the  disputed  area  was  ki  a  rough  and  uneven  condition, 
rendering  it  impracticable  for  travel.  This  statement  was  cor- 
roborated by  a  profile  map  of  Silver  Street  made  at  the  time. 
He  stated  that  when  this  profile  was  made  there  was  no  ditch 
extending  along  the  west  side  of  the  disputed  area  to  Silver 
Street ;  that  if  one  had  been  there  he  would  have  observed  it,  and 
it  would  have  appeared  upon  the  profile.  At  the  same  time  he 
made  a  chart  of  what  would  have  been  the  intersection  of  Sil- 
ver Street  with  Alabama  Street,  indicating  the  latter  by  dotted 
lines  as  a  projected  street  only,  because  it  was  not  then  regarded 
an  open  street. 

The  witness  Metcalf  was  employed  in  1906  by  the  local  tele- 
phone company  to  haul  the  poles  for  a  telephone  line  to  be  con- 
structed along  the  east  side  of  the  disputed  area.  He  drove  by 
way  of  Silver  Street  to  the  disputed  area.  In  some  places  he 
was  able  to  drive  over  the  surface ;  in  others  the  surface  was  so 
rough  and  uneven  that  he  could  not  drive  over  it  and  was  com- 
pelled to  distribute  the  poles  along  the  east  line  by  '* snaking" 
them  over  the  ground  with  a  team.  During  the  year  1900  the 
city  caused  Mercury  Street  to  be  graded.  The  grading  wag 
stopped  at  the  west  boundary  of  the  Barnard  placer. 

Aside  from  the  digging  of  the  ditch  by  Smith,  the  earliest  act 
done  by  the  city  authorities,  indicating  an  assumption  by  them 
of  control  over  the  disputed  area,  was  the  installation  of  arc- 
lights  at  Mercury  and  Silver  Streets  in  the  fall  of  1903. 

On  the  former  appeal  we  held  that  under  section  1340  of  the 
[1,  2]  Revised  Codes,  which  is  identical  with  section  2603  of 
the  Political  Code  of  1895,  the  mere  use  of  land  as  a  public 
street  or  highway  for  the  statutory  period,  not  coupled  with 
an  assumption  of  jurisdiction  over  it  by  the  city  authorities, 
was  insufficient  to  clothe  the  city  with  title  to  an  easement  over 
it  by  prescription.    That  holding  became  the  law  of  this  case. 
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If  this  were  a  case  at  law  in  which  the  evidence  were  in  the 
condition  disclosed  in  the  record,  we  would  be  compelled  to  sus- 
tain a  verdict  for  defendant,  because  we  could  go  no  further 
than  to  determine  whether  the  evidence  introduced  by  the  city 
[3]  made  out  a  prima  facie  case.  In  equity  cases,  however, 
such  as  this,  we  are  required  to  review  and  to  determine  all 
questions  of  fact  as  well  as  of  law,  unless  for  good  cause  a  new 
trial  ought  to  be  ordered.  (Rev.  Codes,  sec.  6253.)  The  rule 
here  declared  is  of  necessity  subject  to  the  limitation  that  in 
determining  questions  of  fact,  due  allowance  must  be  made  for 
the  more  advantageous  position  occupied  by  the  trial  judge,  in 
that  he  has  had  the  opportunity  to  observe  the  conduct  and 
appearance  of  the.  witnesses  while  testifying.  {Bordeaux  v. 
Bordeaux,  32  Mont.  159,  gO  Pac.  6 ;  FinLen  v.  Heinze,  32  Mont. 
354,  80  Pac.  918;  Ddime  v.  Long,  35  Mont.  139,  88  Pac.  778.) 
[4]  After  a  careful  examination  of  the  large  volume  of  evi- 
dence, only  the  more  salient  parts  of  which  are  set  forth  above, 
we  are  constrained  to  the  conclusion  that  the  weight  of  it  is 
decidedly  against  the  conclusions  reached  by  the  trial  court. 
We  do  not  think  it  suflScient  to  justify  the  conclusion  that  travel 
by  the  public  over  the  disputed  area  has  pursued  a  definite, 
fixed  course  over  it  for  the  statutory  period,  without  which  the 
prescriptive  right  claimed  could  not  attach.  (State  v.  Auchard, 
22  Mont.  14,  55  Pac.  361 ;  Montana  Ore  Pur.  Co.  v.  Butte  &  B. 
Consol.  Min.  Co.,  25  Mont.  427,  65  Pac.  420;  37  Cyc.  12.)  Nor 
do  we  think  it  justifies  the  conclusion  that  the  city  authorities 
assumed  jurisdiction  over  it  for  street  purposes  at  any  time 
definitely  fixed  by  the  evidence,  prior  to  the  fall  of  1903.  If 
we  assume  that  the  ditch  along  the  west  side  of  the  disputed  area 
was  dug  by  the  direction  of  the  city  authorities,  the  evidence 
as  to  when  it  was  dug  does  not  justify  the  conclusion  that  this 
was  done  as  early  as  June,  1901.  The  testimony  of  Smith,  the 
assistant  street  commissioner,  is  so  far  discredited  by  his  own 
conflicting  statements,  by  other  witnesses  and  by  the  physical 
facts  disclosed  by  the  exhibits  introduced  at  the  hearing,  as  to 
require  the  conclusion  that  he  was  entirely  mistaken  as  to 
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[6]  when  the  work  was  done.  The  owner  of  land  ought  not 
to  have  it  subjected  to  the  burden  of  a  servitude  for  a  public 
street  over  it  unless  the  evidence  presented  to  establish  the  daim 
to  it  is  clear  and  convincing.  The  evidence  submitted  hj  the 
defendant  does  not  meet  this  requirement. 

The  judgment  and  order  are  reversed,  and  the  district  court 
is  directed  to  find  for  the  plaintiff  and  render  a  decree 
accordingly. 

Reversed, 

Mr.  Justice  Holloway  and  Mb.  Justice  Pigott  concur. 


LOWRT  BT  AL.,  Eespondbnts,  v.  CABBIEB,  Appellant. 

(No.  3,956.) 
(Submitted  Deeember  5,  1918.    Decided  December  30,  1918.) 

[177  Pac.  756.] 

Waters  and  Water  Biffhts  —  Ditches  —  Easements  —  User  — 
Abandonment  —  Evidence — Adverse  Possession — Prescription 
— Complaint — Incompatible  Claims — Equity. 

Waters    and   Water    Bights — Ditches — Kasements — Extent    of    User — ^Evi- 
donce. 

1.  The  extent  of  an  easement  acquired  bj  adverse  user  is  measured  bj 
the  extent  of  the  use;  hence  evidence  of  the  amount  of  water  which  had 
been  or  could  be  used  through  a  ditch,  title  to  which  rested  upon  pre- 
scription, was  admissible. 

[As   to   what   constitutes  appropriation  of   water,   see  note   in  60 
Am.  St.  Bep.  799.] 

Same — Ditches — Public  Lands — ^Easements. 

2.  Eutrymen  on  public  lands  over  which  irrigating  ditches  had  there- 
tofore been  constructed  under  the  right  conferred  by  sections  2339  and 
2340,  United  States  Revised  Statutes,  take  the  lands  burdened  with  the 
easement  thus  granted. 

Same — Ditches — Nonuser — Abandonment — Evidence. 

3.  Evidence  of  limited  use  or  nonuser  of  an  irrigating  ditch  is  not 
alone  sufficient  to  establish  abandonment. 

Same — Pleading — Complaint — Incompatible  Theories. 

4.  A  party  may  in  his  complaint  present  his  claim  to  the  use  of  irri- 
gating ditches  in  different  counts,  each  founded  upon  a  different  theory 
to  meet  the  exigencies  of  the  case  as  disclosed  by  the  evidence,  pro- 
vided the  theories  are  not  incompatible. 
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Same — Adverse  Poseession — ^Prescription — Incompatible  Theories. 

5.  Since  use  of  one's  own  property  cannot  be  "adTerse"  within  the 
meaning  of  that  term  as  used  in  the  law  of  prescription,  assertion  of 
title  to  an  easement  over  public  lands  granted  hj  the  federal  govern- 
ment under  sections  2339  and  2340,  United  States  Revised  Statutes, 
for  ditch  purposes,  and  claim  of  the  same  right  under  title  hj  pre- 
scription thereafter  acquired  were  incompatible,  in  the  absence  of 
abandonment. 

Same — Equity — Decree  Based  on  Incompatible  Theories — ^Beview. 

6.  Under  section  6253,  Bevised  Codes,  the  supreme  court  will  in  an 
equity  case,  the  decree  in  which  was  founded  upon  incompatiible  theories, 
dispose  of  the  cause  on  ils  merits,  all  the  evidence  being  presented  in 
the  record,  by  eliminating  from  the  decree  findings  based  upon  the 
erroneous  theory,  and  adopting  those  founded  upon  the  correct  one 
supported  by  the  evidence. 

Same — Ditches — Ownership — User — Evidence. 

7.  The  owner  of  a  ditch  right  cannot  be  compelled  to  surrender  it 
merely  because  its  function  can  be  performed  by  another  ditch  owned 
by  him  and  not  in  dispute;  hence  evidence  tending  to  show  that  all 
his  irrigable  land  could  be  watered  from  a  ditch  other  than  the  one 
title  to  which  was  at  issue,  was  inadmissible. 

Same — ^Ditches — Ownership— Change  of  Boundary  Lines. 

8.  Title  to  a  ditch  constructed  on  what  was  unsurveyed  public  land 
at  the  time  of  its  construction,  was  not  aifected  by  a  change  in  bound- 
ary lines  wrought  by  the  official  survey,  causing  a  portion  of  the  ditch 
to  fall  within  the  Imes  of  an  adjacent  owner. 

Appeal  from  District  Court,  Meagher  County;  John  A. 
Matthews,  Judge. 

Suit  by  Emma  M.  Lowiy  and  others  against  Frank  C.  Car- 
rier. From  a  judgment  for  plaintiff  and  an  order  denying  a 
new  trial,  the  defendant  appeals.    Modified  and  affirmed. 

Mr.  E.  K.  Cheadle  and  Messrs.  Ford  &  Linn,  for  Appellant, 
submitted  a  brief;  Mr.  Cheadle  argued  the  cause  orally. 

Messrs.  Wash,  Nola/n  dk  Scallon,  for  Respondents,  submitted 
a  brief ;  Mr.  C.  B.  Nolan  argued  the  cause  orally. 

MR.  JUSTICE  HOLLOWAY  delivered  the  opinion  of  the 
court. 

This  suit  was  instituted  to  have  determined  tJie  relative  rights 
of  the  parties  to  certain  irrigating  ditches.  Plaintiffs  prevailed, 
and  defendant  appealed  from  the  judgment  and  from  an  order 
denying  his  motion  for  a  new  trial. 
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There  is  no  substantial  conflict  in  the  evidence.  Stated  in 
general  terms,  the  record  discloses  that  William  Scott,  Magnus 
Johnson  and  Peter  Madson  settled  upon  and  inclosed  certain 
unsurveyed,  unappropriated  public  lands  in  Meagher  county; 
that  Scott's  inclosure  was  immediately  north  of  the  indosure  of 
Johnson  and  Madson,  and  separated  from  them  by  a  division 
fence;  that  the  lands  are  arid  and  require  artificial  irrigation; 
that  about  1886  Scott  appropriated  600  inches  of  water  from 
Sheep  Creek,  and  constructed  a  main  ditch  running  westerly 
from  the  creek  to  convey  water  upon  the  lands  which  he  had 
inclosed;  that  about  1890  he  sold  to  Johnson  and  Madson  an 
undivided  half  interest  in  his  water  right  and  in  his  main  ditch 
at  least  from  the  headgate  to  a  point  near  his  corral ;  that  at  this 
point  a  lateral  ditch  was  constructed  to  convey  water  upon  the 
Johnson  and  Madson  indosures;  that  later  two  other  lateral 
ditches  were  constructed — ^lateral  No.  2  tapping  the  main  ditch 
a  short  distance  west  of  the  corral,  and  lateral  No.  3  tapping  the 
main  ditch  a  considerable  distance  farther  west;  that  a  sub- 
lateral  was  constructed  from  lateral  No.  3 ;  that  all  these  ditches 
were  constructed  and  used  before  the  government  surveys  were 
made ;  that  lateral  No.  3  and  the  sublateral  were  designed  to  be 
used,  and  were  used,  originally,  to  irrigate  lands  within  the 
Johnson  and  Madson  inclosures;  that  when  the  lands  were  sur- 
,  veyed  by  the  government  in  1898  it  was  ascertained  that  the 
several  parcels  of  land  mentioned  did  not  conform  to  legal  sub- 
divisions; that  the  fence  which  separated  the  Scott  claim  from 
the  Johnson  and  Madson  claims  was  moved  south  to  the  quarter- 
section  line,  with  the  result  that  a  strip  of  land  theretofore 
within  the  Johnson  and  Madson  inclosure  became  a  part  of  the 
Scott  claim ;  that  a  county  road  was  opened  between  the  claims ; 
that  plaintiff  Lowry  is  the  successor  in  interest  of  Johnson  and 
Madson;  that  defendant  is  the  successor  in  interest  of  Scott; 
that  the  other  plaintiflEs  are  lessees  of  plaintiff  Lowry,  and  that 
lateral  No.  1,  or  "Lowry  Branch,"  is  not  involved  in  this  con- 
troversy, it  being  conceded  to  belong  to  plaintiff  Lowry. 
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As  we  understand  the  record,  the  court  found  that  the  sev- 
eral  ditches  to  which  reference  is  made  in  the  testimony  of  the 
witnesses  are  correctly  represented  by  a  map  (Defendant's 
Exhibit  **A"),  which  is  here  reproduced  with  the  addition  of 
certain  figures  to  identify  the  ditches  with  greater  particularity : 


H 

CARRICR  PROPERTY 


LONVRY 


On  the  map  to  which  reference  is  made,  lateral  No.  1  is  desig- 
nated **Lowry  Branch"  and  lateral  No.  2  is  marked  ** Carrier 
Ditch." 

The  issues  raised  by  the  pleadings  are  whether  plaintiff  Lowry 
owns  or  is  entitled  to  use  the  main  ditch  from  A  to  B,  and 
whether  she  owns  or  is  entitled  to  use  lateral  No.  3  and  the 
sublateral.  In  her  complaint  she  claims  title  to  them :  First,  by 
virtue  of  the  fact  that  they  were  constructed  by  her  predecessors 
in  interest  over  unsurveyed  public  lands ;  and,  second,  by  virtue 
of  adverse  use. 

The  court  found  that  the  laterals  in  dispute  were  constructed 
by  Johnson  and  Madson  to  irrigate  lands  within  their  inclos- 
ures,  some  of  which  lands  fell  within  the  defendant's  claim 
when  the  survey  was  made  and  the  fence  removed  to  the  quar- 
ter-section line.  The  court  further  found  that  for  more  than 
fifteen  years  prior  to  the  commencement  of  this  action  plaintiff 
had  been  in  the  open,  notorious,  continuous  and  adverse  use  of 
said  laterals  under  a  claim  of  right,  and  that  for  more  than  ten 
years  prior  to  the  commencement  of  this  action  defendant,  Car- 
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rier,  had  used  the  main  ditch  and  laterali  other  than  lateral 
No.  1.  The  court  concluded  that  plaintiff  Lowry  and  defend- 
ant each  owns  an  undivided  half  interest  in  ''said  ditch, 
laterals  and  sublaterals  fuai  they  pass  through  the  premises  of 

defendant." 

The  decree  awards  to  plaintiff  Lowry  an  undivided  half  in- 
terest in  certain  ditches  and  an  easement  in  the  lands  of 
defendant  through  which  the  ditches  run. 

Defendant  complains  of  rulings  of  the  court  excluding  evi- 
dence, of  certain  findings,  and  of  the  decree. 

1.  Upon  the  trial  defendant  sought  to  show  the  limited 
[1]  amount  of  water  which  had  been  or  could  be  used  upon 
plaintiff  Lowry 's  lands  and  the  amount  used  and  necessary  to 
be  used  on  defendant's  land,  but  the  court  excluded  the 
evidence. 

The  respective  water  rights  of  these  parties  were  not  involved 
directly,  but  if  plaintiff  Lowry  had  grounded  her  title  to  the 
ditches  in  controversy  upon  prescription  exclusively,  the  evi- 
dence would  have  been  material.  The  extent  of  an  easement 
acquired  by  adverse  user  is  measured  by  the  extent  of  the  use. 
(Sec.  4512,  Rev.  Codes;  9  R.  C.  L.  788,  and  cases  cited.)  The 
court  decreed  to  each  party  a  one-half  interest  in  the  ditches, 
without  reference  to  the  extent  of  the  use  of  them  by  either. 
[2]  Plaintiff  pleaded  title  by  prescription,  but  relied  also 
upon  the  fact  that  the  ditches  had  been  constructed  by  her 
predecessors  at  a  time  when  the  land  over  which  they  were  con- 
structed and  now  owned  by  defendant  was  open,  public  land 
of  the  United  States,  and  the  evidence  given  by  defendant  him- 
self fully  sustains  this  latter  theory. 

Sections  2339  and  2340,  United  States  Revised  Statutes 
(U.  S.  Comp.  Stats.,  sees.  4647,  4649),  in  effect  grant  to  the 
owner  of  a  water  right  the  right  to  construct  ditches  over  the 
public  lands  for  the  purpose  of  conducting  water  for  irrigation 
purposes,  and  in  effect  declare  that  the  subsequent  entryman 
on  such  lands  takes  them  burdened  with  the  easement.  (Cot- 
tonwood Ditch  Co.  V.  Thorn,  39  Mont.  115,  101  Pac.  825,  104 
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Pac.  281.)  Upon  the  undisputed  evidenoe,  Johnson  and  Mad- 
son  became  the  owners  of  lateral  No.  3  and  the  sublateral  by 
virtue  of  the  fact  that  they  constructed  them  on  public  land, 
and  as  such  owners  they  were  entitled  to  use  them,  and  the  ex- 
tent of  their  use  was  of  no  concern  to  defendant,  in  the  absence 
[3]  of  a  showing  of  abandonment.  Evidence  of  limited  use 
or  of  nonuser  woidd  not  alone  establish  abandonment  {Moore 
V.  Sherman,  52  Mont.  542,  159  Pac.  966),  and  upon  this  theory 
of  the  case,  the  offered  evidence  was  immaterial. 

While  it  was  permissible  for  plaintiffs  in  their  complaint  to 
[4y  6]  present  their  claim  to  these  ditches  in  different  counts, 
each  founded  upon  a  different  theory  to  meet  the  exigencies 
of  the  case  as  disclosed  by  the  evidence  {BlankensTiip  v. 
Decker,  34  Mont.  292,  85  Pac.  1035),  it  was  not  possible  for 
them  in  this  instance  to  maintain  both  theories,  for  they  are 
incompatible;  yet  the  court  finds  that  both  theories  are  sus- 
tained by  the  evidence.  If  lateral  No.  3  and  the  sublateral 
were  constructed  by  Johnson  and  Madson  over  public  land, 
their  right  to  the  ditches  was  confirmed  by  the  government 
which  owned  the  land;  and,  in  the  absence  of  abandonment, 
they  coidd  not  thereafter  acquire  the  same  character  of  title  bj 
adverse  user. 

Use  by  a  party  of  his  own  property  is  never  adverse  in  the 
sense  that  the  term  ** adverse"  is  employed  in  the  law  of  pre- 
scription. ''Adverse  possession  is  the  open  and  hostile  posses- 
sion of  land  under  a  claim  of  title  to  the  exduston  of  the  true 
owner. ^^  (1  Words  and  Phrases,  Second  Series,  136;  Scallon 
V.  Manhattan  By.  Co,,  185  N.  Y.  359,  7  Ann.  Cas.  168,  78  N.  E. 
284.) 

We  are  confronted  by  a  decree  founded  upon  theories  alto- 
[6]  gether  inconsistent ;  but  this  is  a  suit  in  equity.  The  evi- 
dence in  its  entirety  ijs  before  us,  and  we  are  authorized  by 
section  6253,  Revised  Codes,  to  dispose  of  the  cause  on  its  merits. 
(Pew  V.  Johnson,  35  Mont.  173,  119  Am.  St.  Rep.  852,  88  Pac. 
770.)  If  the  theory  of  adverse  user  be  adopted,  a  new  trial 
must  be  ordered  (1)  for  the  error  of  the  court  in  excluding  evi- 
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dence  of  the  extent  of  the  use;  and  (2)  because  the  evidence  is 
insufficient  to  sustain  the  finding  that  plaintiff  Lowry  acquired 
a  one-half  interest.  But  the  evidence  is  sufficient  to  sustain  the 
findings  to  the  effect  that  title  to  lateral  No.  3  and  the  sublateral 
was  acquired  by  virtue  of  the  fact  that  those  ditches  were  con- 
structed by  Johnson  and  Madson  over  public  land  and  that 
plaintiff  Lowry  succeeded  to  their  rights,  and  we  adopt  this 
theory  of  the  case.  It  involves  the  elimination  from  finding 
No.  7  of  all  reference  to  the  adverse  use  of  these  ditches  by 
plaintiff  Lowry  and  her  predecessors  in  interest. 

Complaint  is  made  also  that  the  court  refused  to  permit  de- 
[7]  fendant  to  show  that  all  of  plaintiff  Lowry 's  irrigable  land 
can  be  watered  successfully  from  the  ** Lowry  Branch."  The 
ruling  was  correct  upon  either  theory  of  the  case  indicated 
above.  If  plaintiff  Lowry  acquired  an  interest  in  lateral  No.  3 
and  the  sublateral,  either  by  grant  or  prescription,  she  cannot 
be  compelled  to  surrender  that  property  right  because  its  func- 
tion can  be  performed  by  other  property  which  she  owns. 

2.  Defendant  cannot  complain  that  the  court  found  that  John- 
son and  Madson  constructed  lateral  No.  3  and  the  sublateral. 
His  own  testimony,  given  on  cross-examination,  establishes  the- 
fact  beyond  controversy.  Neither  can  he  object  that  the  court 
awarded  to  plaintiff  Lowry  an  undivided  half  interest  in  those 
ditches,  for  upon  the  theory  of  the  case  now  under  considera- 
tion, the  court  might  have  awarded  them  to  her  in  their  en- 
tirety. She,  however,  does  not  complain  of  the  limited  interest 
decreed  to  her,  nor  of  the  fact  that  the  decree  does  not,  in  ex- 
press terms  at  least,  award  her  any  interest  in  the  main  ditch 
between  points  A  and  B. 

It  is  not  made  plain  upon  what  theory  the  court  granted  to 
defendant  an  undivided  half  interest  in  lateral  No.  3  and  the 
sublateral.  Assuming  that  these  ditches  belonged  to  plaintiff 
Lowry  and  her  predecessors  from  the  date  of  their  construction, 
they  remained  her  property  after  she  succeeded  to  the  interests 
of  Johnson  and  Madson,  unless  she  abandoned  them  in  whole  or 
in  part,  or  unless  defendant  acquired  an  interest  in  them  by 
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prescription,  and  the  evidence  does  not  sustain  either  of  these 
alternatives;  furthermore,  defendant  does  not  claim  that  he 
acquired  title  by  adverse  user,  but,  on  the  contrary,  he  denies 
that  plaintiff  Lowry  or  her  predecessors  ever  had  any  interest  in 
any  lateral  or  sublateral  other  than  lateral  No.  1,  the  "Lowry 
Branch.''  However,  as  neither  party  complains  of  the  decree 
in  the  particulars  just  mentioned,  we  refrain  from  further 
comment  upon  them. 

3.  Lateral  No.  3  and  the  sublateral  were  constructed  to  irri- 
[8]  gate  lands  originally  within  the  Johnson  and  Madson  in- 
dosures,  but  the  fact  that  a  portion  of  those  lands  fell  within 
the  lines  of  defendant's  claim  when  the  survey  was  made  and 
the  division  fence  was  moved  did  not  operate  to  divest  plaintiff 
Lowry  of  her  title  to  the  ditches  or  invest  defendant  with  title 
to  them. 

4.  In  its  conclusion  of  law  No.  2  the  court  declared  that  plain- 
tiff Lowry  "is  entitled  to  the  right  to  use  said  ditch,  laterals 
ahd  sublaterals  as  they  pass  through  the  premises  of  the  de- 
fendant." The  language  is  indefinite,  but  sufficiently  compre- 
hensive to  include  ditches  not  in  controversy,  and  to  which 
plaintiff  Lowry  neither  has  nor  claims  any  right.  The  decree 
awards  to  Mrs.  Lowry  "an  undivided  one-half  interest  in  the 
lateral  ditches  mentioned  and  described  in  her  complaint"  and 
"an  easement  in  the  land  of  defendant  through  which  said 
ditches  run, ' '  and  then,  as  if  to  identify  with  minute  particu- 
larity the  ditches  referred  to,  the  decree  continues:  "The  said 
ditches  being  the  ones  west  of  the  first  lateral  tapping  the  main 
ditch  which  takes  water  to  the  land  of  the  plaintiff  Emma  M. 
Lowry,  the  said  ditches  being  about  three  feet  wide  on  top  and 
about  two  feet  deep,  and  each  being  about  600  feet  in  length 
as  they  run  through  defendant's  land."  The  only  ditches  men- 
tioned in  the  testimony  which  meet  the  description  just  given 
in  any  degree  are  laterals  2  and  3.  There  is  not  any  finding 
that  plaintiff  Lowry  has  an  interest  in  lateral  No.  2,  and  such 
a  finding  cannot  be  implied,  for  there  is  not  any  evidence  to 
support  it,  and,  furthermore,  it  is  not  involved  in  this  contro- 
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versy  by  the  pleadings.  The  complaint  describes  but  one  lateral 
(No.  3)  and  one  sublateral. 

To  the  end  that  these  parties  may  understand  definitely  their 
respective  rights  under  the  decree,  a  copy  of  the  map  (Defend- 
ant's Exhibit  ''A"),  with  the  laterals  numbered  as  in  the  dia- 
gram herein  produced,  should  be  attached  to  and  made  a  part 

of  the  decree,  and  the  first  paragraph  of  the  decree  should  be 

« 

amended  to  read  as  follows:  ''It  is  hereby  ordered,  adjudged 
and  decreed  that  the  said  plaintiff  Emma  M.  Lowry  is  now  the 
owner,  in  the  possession  and  entitled  to  the  possession  and  use, 
of  an  undivided  one-half  interest  in  the  lateral  ditches  men- 
tioned and  described  in  her  complaint,  to-wit,  lateral  No.  3 
and  the  sublateral  shown  upon  the  map  hereto  attached  and 
hereof  made  a  part,  and  has  an  easement  in  the  land  of  the 
defendant  through  which  said  ditches  run,  said  land  of  defend- 
ant being  described  as  the  south  half  of  the  northwest  quarter 
of  section  29,  and  the  south  half  of  the  northeast  quarter  of 
section  30,  township  12  north,  range  7  east,  in  Meagher  county, 
Montana." 

The  order  overruling  the  motion  for  a  new  trial  is  affirmed. 
The  cause  is  remanded  to  the  district  court,  with  directions  to 
modify  the  findings  and  decree  in  accordance  with  the  views 
herein  expressed,  and,  when  so  modified,  the  decree  will  stand 
affirmed.    Each  party  will  pay  his  own  costs  of  these  appeals. 

Modified  and  affirmed. 

Mb.  Chief  Justice  Bbantlt  and  Mb.  Justice  Piqott  concur. 
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POWEE  MEECANTILE  CO.,  Appellant,  v.  MOORE  MER- 
CANTILE CO.  BT  AL.,  Respondents. 

(No.  3,948.) 
(fiubmitted  December  19,  1918.    Decided  December  30,  1918.) 

[177  Pac.  406.] 

Crops — Mortgages — Chattels  Personal — Landlord  and  Tenant — 
Tenant  by  Sufferance — Tenant  at  WUlr^Severance  of  Crops-^ 
Injunction. 

Beal  Property — Execution  Sale — Purchaser — "Right  to  PosBession. 

1.  Semhle:  It  would  seem  that  the  purchaser  of  land  at  execution  sale 
ia,  as  againat  the  execution  debtor,  entitled  to  possession  during  the 
period  of  redemption. 

Crops — Chattels  Personal. 

2.  Crops  of  wheat,  oats,  etc.,  are  emblements — fructus  indiLstriales — 
and  as  such  are  usually  treated  as  chattels  ^rsonal,  subject  to  sale  or 
mortgage,  and  levy  of  attachment  or  execution,  even  while  still  an- 
nexed to  the  soiL 

[As  to  crops  or  growths  which  are  subject  to  execution  as  personalty, 
see  note  in  55  Am.  Dec.  161.] 

Same — ^Not  Real  Property^--StatuteB. 

3.  Crops  of  the  character  above  mentioned  are  not  included  within 
the  definition  of  "real  property"  declared  by  sections  4424-4429,  Re- 
vised Codes,  because  attached  to  land  by  roots,  or  incidental  or  appur- 
tenant to  it. 

Same — Sale  of  Realty — Effect. 

4.  "Where  the  owner  of  land  sells  it  with  right  of  immediate  posses- 
sion in  the  purchaser  and  without  reservation  of  the  crops  then  stand- 
ing thereon,  and  the  purchaser  takes  possession  before  severance,  title 
to  the  crops  passes  with  title  to  the  land. 

Same — Tenant  by  Sufferance — Definition. 

5.  A  tenant  by  sufferance  is  one  who,  as  the  result  of  the  owner's 
neglect  or  laches,  wrongfully  remains  in  occupancy  after  his  right  to 
possession  has  ended. 

Same — Tenant  by  Sufferance — Title  to  Crops. 

6.  The  crops  which  a  tenant  by  sufferance  (or  a  trespasser)  plants, 
cultivates  and  harvests  during  his  wrongful  occupancy  are  his  as 
against  the  person  entitled  to  possession  of  the  land. 

Same — Tenant  at  Will — Title  to  Crops. 

7.  A  tenant  at  will,  being  rightfully  in  possession  with  the  landlord's 
or  owner's  express  or  implied  consent,  may,  unless  he  holds  over  wrong- 
fully, at  the  end  of  his  tenancy  harvest  the  crops  sown  and  cultivated 
by  him  during  his  occupancy. 

Same — Mortgagor  Holding  Over — Title  to  Crops. 

8.  Where  a  mortgagor  of  farm  lands  sold  on  foreclosure  holds  over 
after  the  expiration  of  the  period  of  redemption  and  the  issuance  of 
the  sheriff's  deed,  he  becomes  a  tenant  by  sufferance  and  as  such  owns 


On  the  question  of  right  of  tenant  at  will  to  crops,  see  note  in  41  L.  B.  A. 
(XL  s.)  404. 

6S  Mont.— 2e 
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[6]  when  the  work  was  done.  The  owner  of  land  ought  not 
to  have  it  subjected  to  the  burden  of  a  servitude  for  a  public 
street  over  it  unless  the  evidence  presented  to  establish  the  claim 
to  it  is  clear  and  convincing.  The  evidence  submitted  by  the 
defendant  does  not  meet  this  requirement. 

The  judgment  and  order  are  reversed,  and  the  district  court 
is  directed  to  find  for  the  plaintiff  and  render  a  decree 
accordingly. 

Reversed. 
Mb.  Justice  Holloway  and  Mb.  Justice  Pigott  concur. 


LOWBT  BT  AL.,  Respondents,  v,  CABBIEB,  Appellant. 

(No.  3,956.) 
(Sift>mitted  December  5,  1918.    Decided  December  30,  1918.) 

[177  Pac.  756.] 

Waters  and  Water  Bights  —  Ditches  —  Easements  —  User  — 
Abandonment  —  Evidence — Adverse  Possession — Prescription 
— Complaint — Incompatible  Claims — Equity. 

Waters    and   Water   Bighte — ^Ditches — Easementa — Ertent   of    Ueer — ^Evi- 
dence. 

1.  The  extent  of  an  easement  acquired  bj  adverse  user  is  measured  hj 
the  extent  of  the  use;  hence  evidence  of  the  amount  of  water  which  had 
been  or  could  be  used  through  a  ditch,  title  to  which  rested  upon  pre- 
ficriptiony  yma  admissible. 

[As   to  what   constitutes  appropriation   of  water,   see  note  in  60 
Am.  St.  Bep.  799.] 

Same — Ditches — Public  Lands — Easements. 

2.  Entrymen  on  public  lands  over  which  irrigating  ditches  had  there- 
tofore been  constructed  under  the  right  conferred  by  sections  2339  aiid 
2340,  United  States  Bevised  Statutes,  take  the  lands  burdened  with  the 
easement  thus  granted. 

Same — Ditches — Nonuser — Abandonment — Evidence. 

3.  Evidence  of  limited  use  or  nonuser  of  an  irrigating  ditch  is  not 
alone  sufficient  to  establish  abandonment. 

Same — Pleading — Complaint — Incompatible  Theories. 

4.  A  party  may  in  his  complaint  present  his  claim  to  the  use  of  irri- 
gating ditches  in  different  counts,  each  founded  upon  a  different  theory 
to  meet  the  exigencies  of  the  case  as  disclosed  by  the  evidencei  pro- 
vided the  theories  are  not  incompatible. 
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Same— AdTene  Poseession — Prescription — Incompatible  Theories. 

5.  Since  use  of  one's  own  property  cannot  be  "adverse''  within  the 
meaning  of  that  term  as  used  in  the  law  of  prescription,  assertion  of 
title  to  an  easement  over  public  lands  granted  bj  the  federal  govern- 
ment under  sections  2339  and  2340,  United  States  Revised  Statutes, 
for  ditch  purposes,  and  claim  of  the  same  right  under  title  by  pre- 
scription thereafter  acquired  were  incompatible,  in  the  absence  of 
abandonment. 

6ame — ^Equity — Decree  Based  on  Incompatible  Theories — Beview. 

6.  Under  section  6253,  Bevised  Codes,  the  supreme  court  will  in  an 
equity  ease,  the  decree  in  which  was  founded  upon  incompatible  theories, 
dispose  of  the  cause  on  ils  merits,  all  the  evidence  being  presented  in 
the  record,  by  eliminating  from  the  decree  findings  based  upon  the 
erroneous  theory,  and  adopting  those  founded  upon  the  correct  one 
supported  by  the  evidence. 

Same — Ditches — Ownership — User — Evidence. 

7.  The  owner  of  a  ditch  right  cannot  be  compelled  to  surrender  it 
merely  because  its  function  can  be  performed  by  another  ditch  owned 
by  him  and  not  in  dispute;  hence  evidence  tending  to  show  that  all 
his  irrigable  land  could  be  watered  from  a  ditch  other  than  the  one 
title  to  which  was  at  issue,  was  inadmissible. 

Same — Ditches — Ownership — Change  of  Boundary  Lines. 

8.  Title  to  a  ditch  constructed  on  what  was  unsurveyed  public  land 
at  the  time  of  its  construction,  was  not  affected  by  a  change  in  bound- 
ary lines  wrought  by  the  official  survey,  causing  a  portion  of  the  ditch 
to  fall  within  the  lines  of  an  adjacent  owner. 

Appeal  from  District  Court,  Meagher  County;  John  A. 
Matthews,  Judge. 

Suit  by  Emma  M.  Lowry  and  others  against  Prank  C.  Car- 
rier. From  a  judgment  for  plaintiff  and  an  order  denying  a 
new  trial,  the  defendant  appeals.    Modified  and  affirmed. 

Mr.  E.  K.  Cheadle  and  Messrs.  Ford  A  Linn,  for  Appellant, 
submitted  a  brief ;  Mr.  Cheadle  argued  the  cause  orally. 

Messrs.  Wash,  Nola/n  dk  Scallon,  for  Respondents,  submitted 
a  brief;  Mr.  C.  B.  Nolan  argued  the  cause  orally. 

MR.  JUSTICE  HOLLOWAT  delivered  the  opinion  of  the 
court. 

This  suit  was  instituted  to  have  determined  the  relative  rights 
of  the  parties  to  certain  irrigating  ditches.  Plaintiffs  prevailed, 
and  defendant  appealed  from  the  judgment  and  from  an  order 
denying  his  motion  for  a  new  trial. 
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found  no  decision  where,  as  in  Montana,  the  legal  title  vests 
upon  sale,  subject  only  to  be  defeated  by  redemption,  that  holds 
contrary  to  our  contention. 

Mr.  Charles  J.  Marshall  and  Mr.  Merle  C.  Oraene,  for  Re- 
spondents, submitted  a  brief;  Mr.  Marshall  argued  the  cause 
orally. 

The  position  of  respondents  is  as  follows:  That  at  the  time 
of  the  execution  sale,  appellant  became  the  owner  of  the  land  in 
question,  subject  only  to  said  Samuell's  right  to  the  possession 
of  said  lands  until  the  time  for  redemption  had  expired  and 
sheriff's  deed  delivered  to  appellant;  that  Samuell  was  right- 
fully in  possession  of  the  premises  during  his  redemption  period, 
under  obligations  to  pay  rent  therefor  to  appellant,  and  as  a 
tenant  for  years  or  at  will,  and  under  the  terms  of  our  statutes 
he  had  the  absolute  right  to  plant  and  harvest  all  crops  he 
raised  upon  the  lands  while  he  was  thus  rightfully  in  possession 
thereof;  that  in  such  case  he  had  the  absolute  right  to  harvest, 
cut  and  remove  the  crops  from  the  lands  after  the  redemption 
time  had  passed;  and  it  naturally  follows  that  he  could  give  a 
valid  chattel  mortgage  upon  the  growing  crops. 

We  think  no  question  can  be  raised  as  to  Samuell 's  right  to 
remain  in  possession  of  the  lands  sold  from  the  time  of  sale  until 
the  time  for  redemption  had  passed.  (Pollard  v.  Harlow,  138 
Cal.  390,  71  Pac.  454;  Harris  v.  Reynolds,  13  Cal.  516,  73  Am. 
Dec.  600;  Walker  v.  McCusker,  71  Cal.  594,  12  Pac.  724;  sec. 
6842,  Rev.  Codes  1907.)  On  the  basis  of  Samuell  being  in  pos- 
session of  the  lands  as  one  who  has  a  right  to  repurchase  the 
property  on  a  certain  and  definite  contract,  as  stated  by  this 
court  in  McQueervy  v.  Toomey,  36  Mont.  296,  122  Am.  St.  Rep. 
358,  13  Ann.  Cas.  316,  92  Pac.  561,  we  find  the  following: 
*'As  to  the  ownership  of  crops  subsequently  grown,  the  relation 
of  the  vendor  and  a  purchaser  in  possession,  under  a  contract 
of  sale,  is  said  to  be  analogous  to  that  of  landlord  and  tenant  or 
of  mortgagee  and  mortgagor  in  possession.  Accordingly  the 
purchaser  is  the  owner  of  the  crops  grown  upon  the  land  during 
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the  time  he  is  rightfully  in  possession  thereof."  (39  Cyc.  1627; 
Kaiebrew  v.  Eines,  104  N.  C.  182, 17  Am.  St.  Rep.  672, 10  S.  E. 
159,  251.) 

The  case  of  Teazel  v.  White,  40  Neb.  432,  24  L.  B.  A.  449,  58 
N.  W.  1020^  while  different  from  the  ease  at  bar  to  the  extent 
that  the  statute  in  Nebraska  gives  the  debtor  the  legal  title  to 
the  land  until  redemption  has  expired,  yet  is  in  point,  because 
in  both  that  case  and  the  one  at  bar  the  debtors  were  entitled 
to  the  possession  of  the  land. 

In  Monday  y.  OWefl,  44  Neb.  724,  48  Am.  St.  Eep.  760,  63 
N.  W.  32,  the  question  is  squarely  presented  and  the  court  de- 
cides that  the  tenant  of  the  execution  debtor  and  the  debtor 
himself  are  entitled  to  the  growing  crops. 

MB.  JUSTICE  PIQOTT  delivered  the  opinion  of  the  court. 

Claiming  ownership  and  right  to  possession  in  itself  of  crops 
of  wheat  and  oats  severed  from  certain  lands  owned  by  it  but 
not  in  its  possession,  plaintiff  commenced  this  action  seeking  a 
perpetual  injunction  restraining  defendants  from  interfering 
with  plaintiff's  control  and  use  of  the  crops  and  from  selling 
them,  and  praying  also  for  an  injunction  pendente  lite.  The 
complaint  states  the  facts  to  be  in  substance  these:  On  and 
prior  to  June  3,  1914,  one  Samuell  was  the  owner  and  in  pos- 
session of  certain  lands,  and  on  that  day  his  interest  was  sold 
to  plaintiff  under  writ  of  execution  issued  upon  a  money  judg- 
ment against  him.  No  redemption  from  the  sale  having  been 
made  within  the  year  expiring  on  June  3,  1915,  the  sheriff  on 
June  7  following  made  his  deed  to  plaintiff  granting  to  it  the 
land  so  sold  with  the  appurtenances.  At  these  times  crops  of 
wheat  and  oats  were  growing  upon  the  land  and  the  title  to 
these  crops  passed  to  plaintiff  by  virtue  of  the  law  and  the 
sheriff's  deed.  Ever  since  June  3,  1915,  plaintiff  has  been  and 
is  now  entitled  to  possession  of  the  land  and. crops,  but  defend- 
ant company,  knowing  at  all  times  of  the  rights  of  plaintiff,  in 
December,  1914,  took  from  Samuell  a  chattel  mortgage  of  the 
crops  then  growing  and  to  be  grown  on  the  land,  which  it  is 
proceeding  to  foreclose,  and  to  that  end  has  delivered  a  copy  of 
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the  mortgage  to  defendant  sheriff  who  has  advertised  for  sale 
and,  unless  enjoined  therefrom,  will  sell,  the  crops  which  were 
attached  and  appurtenant  to  the  land  on  June  3,  1915,  and  has 
wrongfully  entered  upon  the  land  and  removed  a  part  of  the 
crops.  As  will  be  observed,  the  complaint  does  not  state  who 
planted  the  crops,  but  the  presumption  is  that  Samuell  who 
was  in  possession  of  the  land  did  so.  Nor  does  the  complaint 
expressly  state  that  Samuell  was  in  actual  possession  of  the  land 
and  crops  subsequently  to  June  7,  1915;. but  it  is  pregnant  of 
the  inference  that  plaintiff  has  never  had  actual  possession  and 
that  either  Samuell  himself  or  some  person  claiming  under  him 
has  always  been  in  occupancy  of  the  land  and  possession  of 
the  crops,  and  harvested  the  latter  when  they  matured.  We 
understand  the  parties  so  to  construe  the  complaint. 

In  response  to  an  order  to  show  cause  why  an  interlocutory 
injunction  should  not  be  granted  upon  the  complaint,  defend- 
ant demurred  for  want  of  substance,  and  further  objected  be- 
cause plaintiff  had  an  adequate  remedy  at  law.  The  court  be- 
low refused  to  order  an  injunction  pe^iderUe  lite,  and  plaintiff 
appeals. 

Upon  the  facts  thus  stated,  we  do  not  find  it  necessary  to 
decide  the  question  whether  or  not  under  the  statutes  of  Montana, 
notably  sections  6836,  6842,  6843,  6877  and  6879  of  the  Revised 
[1]  Codes,  and  the  holding  in  McQueeney  v.  Toomey,  36  Mont. 
282,  122  Am.  St.  Rep.  358,  13  Ann.  Cas.  316,  92  Pac.  561,  the 
purchaser  at  execution  sale  of  land  of  the  execution  debtor,  is 
entitled,  as  against  the  debtor,  to  possession  during  the  period 
of  redemption.  This  question  was  reserved  in  Hamilton  v. 
Hamilton,  51  Mont.  509,  154  Pac.  717.  The  members  of  this 
court  are  inclined  strongly  to  the  opinion  that  the  purchaser  is 
entitled  to  such  possession.  Since,  however,  the  parties  assert 
and  insist  that  no  such  right  exists  and  that  the  execution  debtor 
may  remain  in  possession  until  the  sheriff's  deed  issues,  and 
since  the  conclusion  which  we  have  reached  on  the  merits  could 
not  be  changed  were  the  contrary  rule  adopted,  we  shall  pro- 
ceed upon  the  theory  advanced  by  the  parties  themselves. 


55  Mont.] .  PowBB  Meecantilb  Co.  v.  Moore  Mercantile  Co.   407 

The  single  ultimate  question  that  we  shall  consider  is  that  of 
ownership  of  the  crops.  If  Samuell  is  the  owner,  the  complaint 
does  not  state  facts  sufficient  to  constitute  a  cause  of  action.  We 
need  not  make  further  reference  to  defendant  company  which, 
as  mortgagee,  is  threatening  to  take  and  sell  the  crops,  for  its 
right  is  derivative  and  depends  for  existence  upon  Samuell's 
ownership, — the  company,  as  mortgagee,  has  as  much  right  to 
take  and  sell  the  crops  as  Samuell  would  have  if  the  mortgage 
had  not  been  made,  and  we  need  not  decide  whether  the  mort- 
gagee has  a  greater  right.  We  put  defendants  in  the  shoes  of 
Samuell. 

When  stripped  of  averments  not  pertinent  to  the  question  of 
ownership  of  the  crops,  the  complaint  shows  that  Samuell  owned 
and  was  in .  possession  of  land  which  was  sold  to  plaintiff  at 
execution  sale  on  June  3,  1914,  and  that  Samuel  has  always 
remained  in  actual  possession ;  that  the  property  has  never  been 
redeemed  from  the  sale;  that  the  year  for  redemption  expired 
on  June  3  and  the  sheriff's  deed  was  made  on  June  7,  1915 ;  that 
during  the  period  of  redemption  Samuell  had  sowed  the  land 
in  wheat  and  oats,  and  these  were  growing  on  the  land  when 
the  redemption  period  expired  and  the  sheriff's  deed  was  exe- 
cuted ;  ,that  he  cultivated  the  crops  and,  when  they  were  fit  for 
harvest,  severed  them  from  the  soil  and  has  never  parted  with 
possession  of  them. 

Wheat  and  oats  are  emblements, — fructus  industriales, — for 
[2]  they  are  crops  produced  by  the  labor  of  man  and  are  fruits 
of  his  industry;  his  planting,  cultivation,  and  harvesting  are 
yearly  and  the  crops  ** essentially  owe  their  existence  to"  his 
labor;  the  purpose  of  the  planting  "is  not  the  permanent  en- 
hancement of  the  land  itself,  but^merely  to  secure  a  single  crop, 
which  is  to  be  the  sole  return  for  the  labor  expended."  Such 
crops  are  usually  regarded  and  treated  as  chattels  personal, 
subject  to  sale  or  mortgage,  and  levy  of  attachment  or  execu- 
tion, as  other  chattels  are,  even  while  still  annexed  to  the  soil. 
(Sparrow  v.  Pond,  49  Minn.  412,  32  Am.  St.  Rep.  571,  16 
L.  R.  A.  103,  52  N.  W.  36 ;  Commonwealth  v.  Galatta,  228  Mass. 
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308,  117  N.  E.  M3;BaverUes  v.  Oreen,  57  Cal.  254;  Chapter  86, 
sec.  16,  Session  Laws  of  Montana  of  1913.)  Crops  of  this  char- 
[3]  aeter  are  not  included  within  the  definition  of  real  prop- 
erty declared  by  sections  4424^-4429  of  the  Eevised  Codes 
{Bjornson  v.  Rostad,  30  S.  D.  40,  Ann.  Cas.  1915A,  1151,  137 
N.  W.  567),  although  a  casual  reading  of  section  4427  might 
suggest  that  such  crops  are  deemed  to  be  afiSxed  to  land  because 
attached  to  it  by  roots,  and  a  like  reading  of  section  4429  might 
suggest  that  they  are  incidental  or  appurtenant,  in  the  technical 
sense,  to  land ;  but  section  4427,  so  far  as  it  refers  to  roots,  vines, 
and  shrubs,  is  intended  to  include  the  things  produced  essen- 
tially by  the  powers  of  nature  only,  vie.;  fructus  naturales,  as 
distinguished  from  fructus  industridles ;  and  section  4429  does 
not,  strictly  speaking,  embrace  things  such  as  annual  crops  pro- 
duced by  industry,  for  they  are  not  used  with  the  land  for  its 
benefit,  the  section  dealing  with  rights  of  way  and  the  like, 
which  are  servitudes  upon  other  land  and  easements  attached  to 
the  land  benefited,  as  is  disclosed  also  by  section  4507.  Crops 
of  wheat  and  oats  while  growing  are  of  necessity  physically  at- 
tached to  land  and  accessory  to  its  enjoyment,  and  for  that  rea- 
son and  in  that  sense,  and  for  certain  purposes,  are  in  a  variety 
of  circumstances  incidental  and  accessory  to  land ;  for  example, 
[4]  where  the  owner  of  land  sells  it  with  right  of  immediate 
possession  in  the  purchaser,  and  without  reservation  of  the  em- 
blements then  standing  on  the  land,  and  the  purchaser  takes 
possession  before  severance,  title  passes  to  the  emblements  as 
well  as  to  the  land,  the  reason,  as  it  should  seem,  being  that  the 
grantor's  intrusion  by  re-entry,  and  his  cultivating  and  harvest- 
ing of  the  crops  would  be  both  a  breach  of  the  covenant  of  quiet 
enjoyment  and  a  trespass  upon  and  disturbance  of  the  pur- 
chaser's possession,  and  in  that  event  ''the  anomalous  situation 
would  be  presented  of  the  ownership  by  one  of  personal  prop- 
erty upon  the  land  of  another  without  right  in  the  owner  to 
enter  and  take  it."  (Herron  v.  Herron,  47  Ohio  St.  544,  21 
Am.  St.  Eep.  854,  9  L.  E.  A,  667,  25  N.  B.  420.)     Whatever 
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the  reason  for,  the  rule  may  be,  the  law  on  this  subject  is  well 
settled. 

So  likewise,  when  by  virtue  of  a  decretal  or  execution  sale, 
title  to  land  becomes  vested  in  the  purchaser  with  right  to  pres- 
ent possession,  title  to  annual  crops  sown  by  the  former  owner 
and  then  growing  on  the  land  passes,  sub  modo,  to  the  pur- 
chaser and  continues  in  him  unless  and  until  such  ownership  is 
lost,  and  one  of  the  ways  by  which  his  sui)  modo  ownership  may 
be  brought  to  an  end  is  the  occupation  of  the  land  by  a  tenant  at 
sufferance  who  planted  and  cultivated  the  crops,  and  harvested 
them  when  ripe,  and  thus  appropriates  to  himself,  as  owner, 
that  which  has  now  become  detached  from  the  soil  and  ceased 
[6]  to  be  incidental  or  accessory  to  the  land  or  the  enjoyment 
of  it.  A  tenant  by  sufferance  is  one  who  wrongfully  remains  in 
occupancy  after  his  right  to  i)osses8ion  has  ended.  He  holds 
over  as  the  result  of  the  owner's  neglect  or  laches.  He  has  the 
mere  occupancy  or  actual  possession  without  any  title  to  the 
land  or  any  estate  in  it ;  he  is  not  in  privity  with  the  owner  who 
may  re-enter  when  he  pleases  and  so  terminate  the  tenancy  with- 
[6]  out  notice.  While  he  is  not  entitled  to  gather  crops  which 
he  had  sowed  but  which  he  did  not  reap  during  his  wrongful 
occupation,  still  ''until  the  determination  of  his  tenancy  he  is 
not  a  trespasser,  and  the  crops  he  severs  and  gathers  while  his 
tenancy  continues  are  his  as  against"  the  landlord  or  owner 
entitled  to  possession.  {Wolcoti  v.  Hamilton,  61  Vt.  79,  17 
Atl.  39.)  The  same  rule,  it  may  be  remarked,  applies  to  a  tres- 
passer who  plants,  cultivates  and  harvests  annual  crops.  {Page 
V.  Fowler,  39  Cal.  412,  2  Am.  Rep.  462;  Lynch  v.  Sprague 
Boiler  Mills,  51  Wash.  535,  99  Pac.  578.)  A  tenancy  by  suffer- 
ance may  be  converted  into  one  at  will,  and  this  change  results, 
for  example,  when  the  owner  who  is  entitled  to  possession  per- 
mits the  tenant  by  sufferance  to  retain  possession  in  such  cir- 
cumstances as  are  inconsistent  with  the  tenant's  wrongful  hold- 
ing and  show  implied  consent  to  his  continuing  possession. 

As  to  a  tenant  at  will,  a  situation  somewhat  different  is  pre- 
[7]     sented,  for  he  is  a  tenant  rightfully  in  possession  with  the 
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landlord's  or  owner's  express  or  implied  consent;  and  his  occu- 
pation does  not  become  wrongful  until  he  holds  over  after  his 
tenancy  is  determined,  which  termination  may  in  Montana  be 
accomplished  and  re-entry  made  by  the  landlord's  giving  notice 
and  taking  the  steps  prescribed  by  statute.  (Rev.  Codes,  sees. 
4502^504.)  Unless  he  becomes  a  vo-ongdoer  by  holding  over 
(in  which  event  it  should  seem  that  thenceforth  he  would  be  a 
tenaiit  by  sufferance)  he  may  take  the  annual  products  of  the 
soil,  and  may  cultivate  and  harvest  the  crops  growing  at  the  end 
of  his  tenancy.  (Rev.  Codes,  sec.  4519.)  He  is,  therefore,  at 
all  times  the  owner,  as  against  the  landlord,  of  the  crops, 
whether  growing  or  severed. 

To  the  facts  of  the  instant  case  we  apply  these  long-estab- 
lished principles  of  law, — principles  from  which  there  is 
[8]  little,  if  any,  dissent;  and  in  making  the  application  we 
assume  as  correct  the  theory  of  the  parties  that  although  the 
execution  sale  on  June  3,  1914,  transferred  to  plaintiff  the  legal 
title  of  Samuell  to  the  land,  leaving  in  Samuell  simply  the  per- 
sonal privilege  to  redeem  {McQueeney  v.  Toomey,  36  Mont.  282^ 
122  Am.  St.  Rep.  358,  13  Ann.  Cas.  316,  92  Pac.  561,  supra; 
Hamtlton  v.  Hamilton,  51  Mont.  509,  154  Pac.  717,  supra)  y  yet 
plaintiff  had  no  right  to  possession  until  the  sheriff's  deed  was 
made  on  June  7,  1915.  Upon  this  theory  plaintiff  had  the  right 
on  June  7,  1915,  to  immediate  possession  of  the  land  and  the 
crops  which  Samuell  had  planted  thereon  while  in  lawful  pos- 
session, and  which  were  then  growing.  At  once  upon  the  mak- 
ing of  the  sheriff's  deed  Samuell  became  tenant  by  sufferance, 
for  he  continued  in  possession  wrongfully.  Plaintiff  could 
have  brought  that  tenancy  to  an  end,  without  notice,  by  re- 
entry, and  if  it  had  done  so  prior  to  severance  of  the  crops  it 
would  have  thereby  perfected  its  title  to,  and  have  become  the 
owner  of,  the  crops.  But  it  permitted  by  supineness,  or  neglect, 
or  laches,  Samuell  to  cultivate  and  gather  the  crops.  Hence 
Samuell,  and  not  plaintiff,  is  the  owner  of  them.  The  fact  that 
the  crops  were  planted  by  Samuell  before  his  occupancy  became 
wrongful,  is  of  no  moment.    This,  we  think,  is  clear  upon  prin- 
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ciple;  and  it  finds  direct  support  in  Lyons  v.  Adel,  39  S.  D. 
317,  164  N.  W.  56,  where  the  precise  question  was  decided. 
There,  as  here,  the  seeds  for  the  crops  were  sown  by  the  former 
owner  during  the  year  allowed  to  him  for  redemption;  he  was 
permitted  to  remain  in  actual  possession  of  the  land  sold,  and  to 
harvest  the  crops  after  the  redemption  period  had  expired  and 
the  sheriff's  deed  executed.  The  court  said,  in  substance,  that 
the  rule  is  well  established  that  a  mortgagor  holding  over 
after  the  expiration  of  the  period  of  redemption  and  the  issuance 
of  the  sheriff's  deed,  is  a  tenant  by  sufferance  and  as  such  is  the 
owner  of  the  crops  which  he  has  planted,  grown,  and  harvested 
while  in  possession  of  the  land,  holding  the  facts  of  the  case 
then  before  the  court  to  be  within  the  general  rule  that  crops 
planted  upon  land  by  a  mere  intruder  are  the  property  of  the 
owner  of  the  land,  so  long  as  the  crop  remains  unsevered,  but 
that  when  the  crop  which  had  been  so  planted  and  cultivated 
has  been  severed  from  the  soil  by  the  intruder  during  his  wrong- 
ful possession,  he  himself  is  entitled  to  the  crop  as  against  the 
owner  of  the  land,  and  this  whether  he  came  into  possession  of 
the  land  lawfully  or  not,  "provided  he  remains  in  possession 
till  the  crop  is  harvested.'* 

In  our  opinion,  Samuell  was  a  tenant  by  sufferance.  But  if 
he  was,  according  to  the  common  law,  a  tenant  at  will,  or  if 
section  4481 — designating  estates  at  will  as  comprising  one  of 
four  classes  of  estates  in  real  property  ''in  respect  of  the  dura- 
tion of  their  enjoyment" — has  the  effect  of  destroying  estates 
by  sufferatice  as  known  at  common  law,  and  making  them  estates 
at  will  (which  we  think  unlikely),  the  result  so  far  as  the  ques- 
tion of  ownership  is  concerned  must  be  the  same.  In  that  event, 
Samuell,  as  tenant  at  will,  would  be  entitled,  as  has  been  shown, 
to  rights  greater  than  those  possessed  by  a  tenant  by  sufferance ; 
for  he  would  own  the  annual  products  of  the  soil,  whether  sev- 
ered or  not,  and  might  have  cultivated  and  harvested  the  crops 
growing  at  the  end  of  his  tenancy. 

Plaintiff  is  not,  however,  without  remedy.  If  Samuell  was  a 
[9]    tenant  at  will  he  is  liable  ex  contractu  for  rent  eo  nomine; 
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if  lie  was  a  tenant  by  safFerance  he  is  at  least  liable  ex  ddicto 
under  section  6069  of  the  Revised  Codes,  for  a  sum  equal  to  the 
value  of  the  use  and  occupation  of  the  land  during  his  wrongful 
possession  of  it.  {Leyton  v.  Davenport,  38  Mont.  62,  98  Pac 
6M.) 

Since  the  complaint  fails  to  show  that  plaintiff  has  any  right 
or  title  to  the  crops,  consideration  of  the  objection  to  the  com- 
plaint on  the  ground  that  it  does  not  state  facts  sufficient  to 
invoke  injunctional  relief  were  plaintiff  the  owner,  need  not  be 
determined,  and  that  question  also  is  reserved. 

The  order  refusing  to  grant  an  injunction  penderde  lUe  is 
affirmed* 

AUbrmtA. 

Mb.  Ghiep  Justigb  Brantlt  and  Mb.  Justicb  HbUiOWAT 
cojicur. 


READ    BT    AL.,    Respondents,    v.    LEWIS    AND    CLARK 

COUNTY,  Appellant. 

(No.  3,982.) 
(Submitted   January   7,   1919.    Decided   January   20,   1919.) 

[178  Pac.  177.] 

Taocation — ''Credits'' — Option  Contracts — Appeal  and  Error — 
Agreed  Statement  of  Facts — Conclusiveness — Evidence, 

Appeal  and  Etror — Agreed  Statement — Extent  of  Review. 

1.  In  a  cause  decided  by  the  district  court  upon  an  agreed  statement 
of  facts  (Rev.  Codes,  sec.  6769),  the  office  of  the  supreme  court  on 
appeal  goes  no  further  than  to  ascertain  and  determine  whether  the 
trial  court  drew  the  correct  inference  from  the  facts  stipulated  and 
rendered  the  proper  judgment. 

Agreed  Statement— -Conclusiveness. 

2.  Where  an  agreed  statement  of  facts  disclosed  that  a  written  eon- 
tract  inrvolving  the  transfer  of  real  and  personal  property  was  under-. 

For  a  review  of  authorities  discussing  the  question  as  to  whether  an 
amount  due  under  contract  for  the  purchase  of  land,  not  evidenced  by  a 
note  or  purchase  money  mortgage,  is  a  credit  subject  to  taxation,  see  note 
in  17  L.  E.  A.  (n.  B.)  1220. 

On  the  general  rule  that  parol  evidence  is  not  admissible  to  vary,  add  to  or 
alter  a  written  contract,  see  note  in  17  K  R.  A.  (xl  8.)  270. 
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stood  and  intended  by  the  grantor  and  grantees  as  granting  a  right  to 
exercise  an  option  to  purchase,  all  others  were  conduded  from  assert- 
ing that  the  transaction  constituted  a  sale. 

Taxation — Option  to  Purchase — "Credits.** 

3.  An  option  to  purchase  real  and  personal  property  created  no  in- 
debtedness which  could  be  enforced,  and  therefore,  the  amount  due 
and  unpaid  under  the  contract  was  not  a  "credit**  within  the  meaning 
of  section  2501,  Bevised  Codes,  vig.,  a  solvent  debt,  which  could  properly 
be  taxed. 

Contracts — ^Varying  Terms — ^Bule — Exception. 

4.  The  rule  declared  by  section  7873,  Revised  Codes,  that  in  a  contro- 
versy between  the  parties  to  a  written  contract  or  their  privies,  parol 
evidence  cannot  be  introduced  to  vary,  enlarge  or  contradict  its  terms, 
etc,  h9fl  no  application  in  a  controversy  between  a  party  to  the  con- 
tract and  a  stranger. 

Agreed  Statement— ^Conclusiveness. 

5.  An  agreed  statement  of  facts  voluntarily  made  and  submitted  to 
the  trial  court  is  binding  upon  the  parties  and  the  court. 

Appeal  from  District  Court,  Lewis  and  Clark  County;  B.  Lee 
Word,  Judge. 

Action  by  Laura  T.  Bead,  individually  and  as  executrix  of 
the  will  of  Francis  S.  Bead,  deceased,  against  Lewis  and  Clark 
County.  From  a  judgment  for  plaintiff,  defendant  appeals. 
AfSrmed. 

Mr.  8.  C.  Ford,  Attorney  General,  Mr.  Frank  Woody,  Assist- 
ant Attorney  General,  and  Mr.  Jos.  P.  Donnelly,  for  Appellant, 
submitted  a  brief;  Mr.  DonneUy  argued  the  cause  orally. 

The  weight  of  judicial  authority  is  to  the  effect  that  such  a 
contract  as  the  one  in  question  represents  a  taxable  credit  in  the 
hands  of  the  vendor.  {Dallas  County  v.  Boyd,  138  Iowa,  583, 
17  L.  B.  A.  (n.  s.)  1220,  116  N.  W.  700;  OHffin  v.  Board  of 
Review,  184  111.  275,  56  N.  E.  397 ;  Tessier  v.  Nashua,  75  N.  H. 
572,  78  Atl.  495 ;  Golden  v.  Munsinger,  91  Kan.  820,  139  Pac. 
379 ;  City  of  Marquette  v.  Michigan,  I.  &  L.  Co.,  132  Mich.  130, 
92  N.  W.  934;  Nelson  v.  Breitenwischer,  194  Mich.  30,  160 
N.  W.  626 ;  Clark  v.  Horn,  122  Iowa,  375,  98  N.  W.  148 ;  State 
y.  Band,  39  Minn.  502,  50  N.  W.  835;  Martin  v.  Wise,  183  Ind. 
530,  109  N.  E.  745 ;  In  re  Assessment  Aurora  Gaslight  etc.  Co. 
(Ind.),  113  N.  E.  1012;  Beardsley  v.  Beardsley,  138  U.  S.  262, 
34  L.  Ed.  928,  11  Sup.  Ct.  Bep.  318.) 
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Messrs,  Wight  dk  Pew,  for  Bespondents,  submitted  a  brief; 
Mr,  Chas,  E,  Pew  argued  the  cause  orally. 

MR.  CHIEF  JUSTICE  BBANTLY  delivered  the  opinion  of 
the  court. 

This  action  was  brought  under  section  2742  of  the  Revised 
Codes,  as  amended  by  Chapter  135  of  the  Laws  of  1909  (Laws 
1909,  p.  201),  to  recover  of  the  defendant  $676.50,  the  amount  of 
a  tax  paid  to  its  treasurer  under  protest.  Pending  a  hearing  of 
the  issue  of  law  presented  by  a  general  demurrer  interposed  to 
the  complaint,  counsel  for  the  respective  parties  prepared  an 
agreed  statement  of  facts  and  submitted  the  controversy  for 
decision  upon  this  statement.  The  court  rendered  judgment  for 
plaintiff.    Defendant  has  appealed. 

Briefly  stated,  the  facts  are :  On  October  20,  1915,  Francis  S. 
Read  died  testate  in  Lewis  and  Clark  county,  leaving  real  estate 
in  that  county  and  also  in  Cascade  county.  On  November  15 
the  plaintiff,  a  resident  of  Lewis  and  Clark  county,  was  ap- 
pointed and  qualified  as  executrix  of  the  will  and  entered  upon 
the  discharge  of  her  duties  as  such.  On  June  2,  1916,  she  made 
out  a  statement  or  list  of  all  prox)erty  owned  or  controlled  by 
her  in  any  capacity,  including  all  solvent  credits  belonging  to 
her  or  the  estate  of  deceased  in  her  hands  on  the  first  Monday 
in  March  of  that  year,  othe^  than  the  real  estate  in  Cascade 
county,  verified  it  as  provided  by  law,  and  delivered  it  to  the 
assessor  of  Lewis  and  Clark  county.  Thereafter  the  assessor 
added  to  the  list  so  made  an  item  of  $30,000,  claiming  the  same 
to  be  a  solvent  credit  belonging  to  the  estate  of  the  deceased, 
and  entered  the  list  so  amended  upon  the  assessment-roll  of  the 
county  for  the  year  1916.  The  basis  of  the  claim  of  the  assessor 
was  the  following:  On  April  26,  1909,  Francis  S.  Read,  the 
deceased,  and  Laura  T.  Read,  his  wife,  entered  into  a  contract 
with  Thomas  A.  Grimes  and  Howard  Pew,  by  the  terms  of 
which  they  agreed  to  sell  and  the  latter  agreed  to  buy  the  real 
estate  described  therein,  situate  in  Cascade  county,  together 
with  certain  personal  property  used  in  connection  therewith, 
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for  the  sum  of  $46,000.  Of  this  sum  $10,000  was  to  be  paid 
upon  the  execution  of  the  contract,  and  the  balance  of  $36,000 
on  or  before  the  expiration  of  ten  years  thereafter,  with  interest 
payable  annually  at  the  rate  of  six  per  cent  per  annum,  payment 
upon  the  principal  to  be  made  in  installments  at  any  time  of  not 
less  than  $500.  The  Reads  were  to  execute  and  deliver  at  once 
a  bill  of  sale  for  the  personal  property.  They  were  also  to 
execute  a  warranty  deed  to  the  real  estate,  which,  together  with 
a  copy  of  the  contract,  was  to  be  deposited  as  an  escrow  with  the 
Union  Bank  &  Trust  Company  of  Helena,  to  be  delivered 
to  Grimes  and  Pew  upon  payment  by  them  to  the  bank  of  the 
balance  of  $36,000,  or  upon  a  written  acknowledgment,  delivered 
to  it  by  them,  showing  that  payment  had  been  'made  in  full. 
Grimes  and  Pew  were  to  have  immediate  possession  both  of  the 
personal  property  and  the  land,  and  were  to  pay  all  taxes  for 
the  year  1909  and  all  thereafter  levied.  In  case  the  buildings 
on  the  land  should  be  insured  either  by  the  Beads  or  by  Grimes 
and  Pew,  the  amount  paid  on  the  policy  on  account  of  any  loss 
was  to  be  applied  to  the  payment  of  the  balance  then  due  under 
the  contract.     The  contract  contains  these  provisions : 

**It  is  further  agreed  that  the  failure  of  the  said  parties  of 
the  second  part  to  make  any  payments  of  principal  or  interest, 
when  the  same  shall  become  due  as  herein  provided,  shall  not 
work  a  forfeiture  hereof,  unless  such  delinquent  payment  or 
payments  shall  not  be  made  within  sixty  (60)  days  after  writ- 
ten notice  shall  be  served  upon  the  said  parties  of  the  second 
part  by  the  said  parties  of  the  first  part  to  claim  a  forfeiture  of 
this  contract  by  reason  thereof. 

J* It  is  further  provided  that,  in  the  event  this  contract  shall 
be  forfeited  as  above  provided,  by  failure  of  the  second  parties 
to  make  any  such  payment  or  payments  within  sixty  (60)  days, 
then  and  in  that  event  said  parties  of  the  second  part  shall  for- 
feit to  said  parties  of  the  first  part  as  liquidated  damages,  and 
as  rental  for  the  use  and  occupation  of  said  premises,  all  pay- 
ments made  to  said  parties  of  the  first  part,  or  either  of  them, 
by  said  parties  of  the  second  part  under  the  terms  of  this  agree- 
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ment,  and  said  parties  of  the  second  part  shall  in  such  case  be 
subject  to  no  further  liability  thereunder,  and  said  bank  shall 
thereupon  redeliver  said  deed  to  said  parties  of  the  first  part. ' ' 

When  the  assessor  added  the  item  of  $30,000  to  plaintiff's  list, 
she  applied  by  petition  to  the  board  of  county  commissioners, 
sitting  as  a  board  of  equalization,  to  strike  it  out  on  the  ground 
that  it  did  not  represent  a  solvent  credit  and  was  not  subject 
to  taxation.  The  board  denied  the  application,  on  the  ground 
that  it  was  in  doubt  whether  the  item  was  a  solvent  credit.  It 
was  thereafter  included  in  the  amount  of  plaintiff's  assessment 
for  that  year,  and  when  the  time  came  for  the  payment  of  taxes 
the  plaintiff  paid  under  protest  the  amount  due  thereon,  at  the 
rate  of  twenty-two  and  one-half  mills,  together  with  taxes  on 
other  property. 

In  the  agreed  statement  of  facts  it  was  expressly  stipulated : 
"That  it  was  at  the  time  of  the  execution  of  said  contract  the 
intention  of  the  parties  thereto  that  the  parties  of  the  first  part 
thereto  should  have  no  recourse  or  remedy  against  the  parties 
of  the  second  part  thereto  in  case  of  default  by  second  parties 
in  the  making  of  a^y  payments  or  the  performance  of  any  con- 
dftion  therein  contained  on  their  part  to  be  performed,  when 
payment  or  performance  should  be  due,  other  than  the  forfeit- 
ure of  moneys  paid  and  of  all  future  rights  under  said  contract, 
and  the  retaking  of  possession  of  said  land  described  in  said  con- 
tract,  and  that  no  judgment  could  be  recovered  against  said  par- 
ties of  the  second  part,  or  either  of  them,  on  account  of  any 
default  in  making  any  such  payments  or  in  performing  any  such 
conditions  above  specified,  but  that  the  payment  of  said  deferred 
portions  of  the  purchase  price  should  be  and  was  optional  with 
second  parties  thereto."  Immediately  after  the  execution  of 
the  contract  Grimes  and  Pew  took  possession  of  the  property. 
On  the  first  Monday  in  March,  1916,  a  balance  of  $30,000  had 
not  been  paid.  In  the  last  clause  of  the  statement  it  was 
stipulated:  *'That  the  only  question  involved  in  this  case  for 
determination  by  the  court  is  whether  said  balance  of  $30,000 
of  the  purchase  price  specified  in  said  contract  is  taxable  as  a 
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credit. '*    Our  task,  therefore,  is  limited  to  a  determination  of 
this  one  question. 

Counsel  for  the  defendant  insist  that  the  contract  is,  on  its 
face,  bilateral  and  enforceable  by  the  plaintiff  at  her  option, 
and  hence  that  the  unpaid  balance  represents  money  at  interest, 
and  is  therefore  a  taxable  credit,  within  the  meaning  of  the 
statute.  (Rev.  Codes,  sec.  2501.)  On  the  other  hand,  counsel 
for  plaintiff  insiat  that  the  forfeiture  clause  in  the  contract  pro- 
vides the  only  remedy  to  which  the  plaintiff  may  resort  in  case 
of  default  by  Grimes  and  Pew,  and  hence  that  the  contract  is 
not  one  of  sale,  but  a  copitract  for  a  sale,  in  the  nature  of  an 
option,  as  defined  by  this  court  in  Ids  v.  Leiser,  10  Mont.  5, 
24  Am.  St.  Rep.  17,  24  Pac.  695 ;  Clark  v.  American  Developing 
dk  Min.  Co,,  28  Mont.  468,  72  Pac.  978,  and  TyUr  v.  Tyler,  50 
Mont.  65,  144  Pac.  1090,  and  hence  that  the  unpaid  balance  is 
not  a  credit.  The  question  thus  presented  is  a  new  one  in  this 
state,  though  it  has  several  times  been  considered  by  the  courts 
of  other  states,  the  decisions  presenting  much  conflict.  The  ^ 
following  are  illustrative  cases:  Dallas  County  v.  Boyd,  138 
Iowa,  583,  17  L.  R.  A.  (n.  s.)  1220,  116  N.  W.  700;  Oriffin  v. 
Board  of  Review,  184  111.  275,  56  N.  E.  397 ;  Tessier  v.  Nashua, 
75  N.  H.  572,  78  Atl.  495 ;  McGregor  v.  Ireland,  86  Kan.  426, 
121  Pac.  358. 

It  will  be  noted,  in  passing,  that  the  Kansas  court  considers 
contracts  similar  to  the  one  in  controversy  here  as  having  the 
nature  of  options,  but  nevertheless  declares  them  taxable  as 
representing  valuable  property  rights;  their  value  for  this  pur- 
pose depending  upon  the  particular  circumstances,  and  not  upon 
the  amount  of  the  purchase  price  remaining  unpaid. 

It  may  be  conceded  that  it  is  a  debatable  question  whether 
the  writing  on  its  face  imports  a  sale,  or  merely  a  contract  for 
a  sale.  However  this  may  be,  the  record  presented  to  us,  not 
only  relieves  us,  but  precludes  us,  from  construing  it  to  ascer- 
[1]  tain  its  real  import.  Section  6769  of  the  Revised  Codes 
provides:  **When  any  cause  is  tried  and  submitted  upon  a  writ- 
ten statement  of  facts  agreed  to  by  the  parties  or  their  attor- 
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neys,  such  statement  shall  have  the  effect  of  a  special  verdict  or 
finding  of  facts,  and  judgment  shall  be  pronounced  thereon  as 
upon  a  special  verdict  or  finding  of  facts ;  and  in  such  case  no 
finding  of  facts  shall  be  made  unless  such  statement  shall  fail 
to  embrace  all  the  facts  proved  and  in  issue,  in  which  case  any 
additional  fact  may  be  found  upon  evidence  which  is  not  repug- 
nant to  the  agreed  statement."  Under  this  provision  our  ofiSce 
is  ended  when  we  have  ascertained  and  determined  whether  the 
trial  court  drew  the  correct  inference  from  the  facts  stipulated 
and  rendered  the  proper  judgment.  (Hale  v.  Jefferson  County, 
39  Mont.  137,  101  Pac.  973.) 

The  statement  discloses  that  the  parties  intended  and  under- 
stood that  the  Beads  granted  to  Grimes  and  Pew  only  the  right 
[2,  3]  to  exercise  an  option.  Since  this  was  their  understand- 
ing and  intention  when  they  executed  the  contract,  all  other  per- 
sons are  concluded  from  asserting  that  it  was  other  oi*  different. 
The  result  is  that  it  created  no  enforceable  indebtedness  due 
from  Qrimes  and  Pew  to  the  Beads,  and  therefore  the  amount 
still  due  and  unpaid  is  not  a  ** credit,"  within  the  meaning  of 
section  2501  of  the  Bevised  Codes,  supra,  viz.,  a  solvent  debt, 
secured  or  unsecured,  owed  by  Grimes  and  Pew  to  the  Beads. 
The  judgment  of  the  district  court  was  therefore  correct. 

But  counsel  for  the  defendant  insist  that  the  agreed  statement 
was  an  attempt  by  counsel  to  reform  the  contract,  and,  as  it 
discloses  nothing  but  the  conclusion  of  the  parties,  it  was  not 
binding  upon  the  district  court,  and  should  have  been  disre- 
garded by  it.  In  support  of  this  contention  they  cite  the  ewe 
of  Rampion  v.  Dobson,  156  Iowa,  315,  136  N.  W.  682.  As 
pointed  out  by  Justice  Evans  in  his  dissenting  opinion,  in  that 
case  the  conclusion  announced  by  the  court  was  in  direct  con- 
flict with  the  earlier  case  of  In  re  Shields  Bros,,  134  Iowa,  559, 
10  L.  B.  A.  (n.  s.)  1061,  111  N.  W.  963,  in  which  the  contrary 
conclusion  was  reached  upon  a  substantially  identical  state  of 
[4]  facts.  In  a  controversy  between  the  parties  to  a  written 
contract  or  their  privies,  parol  evidence  cannot  be  introduced  to 
vary,  enlarge  or  contradict  its  tennS;  except  when  a  mistake  or 
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imperfection  therein  is  put  in  issae  by  the  pleadings  or  when 
the  validity  of  the  contract  is  the  fact  in  dispute.  (Rev.  Codes» 
sec.  7873.)  In  a  controversy  between  a  party  to  the  contract 
and  a  stranger,  however,  the  rule  does  not  apply.  As  against 
him,  a  party  may  assert  that  the  agreement  was  other  or  differ- 
ent in  any  respect  from  that  which  the  writing  expresses.  (Afc- 
Masiers  v.  Insurcmce  Co,,  55  N.  Y.  234,  14  Am.  Rep.  239 ;  Massie 
V.  Chatom,  163  Cal.  772,  127  Pae.  56 ;  Pacific  Biscu.it  Co.  v.  Bug- 
ger, 42  Or.  513,  70  Pac.  523 ;  In  re  Shields  Bros,,  supra;  17  Cyc. 
750.) 

But,  aside  from  this  consideration,  it  was  competent  under  the 
statute,  supra,  for  the  attorneys  representing  the  plaintiff  and 
[5]  the  defendant  to  stipulate  the  facts.  The  stipulation  hav- 
ing been  voluntarily  made  and  submitted  to  the  court,  counsel 
for  defendant  cannot  be  heard  to  urge  the  objection  they  now 
make. 

The  judgment  is  affirmed. 

Affirmed. 

Mb.  Justice  HoiiLOWAY  and  Mb.  Justice  Coopeb  concur. 


MORELAND,  Respondent,  v.  MONARCH  MINING  CO.  bt  al., 
Dependants  ;  THE  CENTRAL  STATE  BANK,  Appellant. 

(No.  3,995.) 
(Submitted  January   7,   1919.    Decided   January   20,   1919.) 

[178  Pac.  175.] 

AttacJiment — Intervention — Rights  of  Third  Party  Claimants — 
Remedies — Statutes — Adoption  from  Other  States — Presump- 
tions— Appeal — District  Courts — Jurisdiction. 

Appeal  and  Error — ETffeet  of  Perfection  of  Appeal — District  Courts — Ju- 
risdiction. 

1.     After  an  appeal  had  been  perfected  by  intervener  from  a  judg- 
ment dismissing  his  complaint,  the  district  court  lost  jurisdiction  of  the 

N 

On  right  of  third  persons  who  claim  property  to  intervene  in  attachment 
action,  see  note  in  23  L.  B.  A.  (u.  s.)  536. 
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cause  80  far  as  his  rights  were  coDcerned,  and  was  without  authority 
subsequently  to  decree  that  he  was  not  entitled  to  any  of  the  funds 
in  controversy  in  the  action  in  which  he  sought  to  intervene. 

Attachment — Intervention — Right  of  Third  Party  Claimant. 

2.  A  third  party  who  claimed  to  own  property  which  had  been 
attached  to  secure  any  judgment  which  might  be  recoyered  in  an  action, 
had  such  an  interest  in  the  subject  matter  of  the  litigation  as  to  en- 
title him  under  section  6496^  Revised  Codes,  to  intervene  and  have  his 
rights  determined. 

Statutes^Adoption  from  Other  State — Presumptions. 

3.  When  a  statute  is  adopted  from  another  state,  the  presumption 
is  that  the  legislature  adopts  the  interpretation  placed  upon  it  by  the 
highest  court  of  the  state  from  which  it  is  adopted. 

Attachment — Intervention — Alternative  Remedies — Effect. 

4.  The  fact  that  a  partj  claiming  an  interest  in  attached  property  may 
have  a  remedy,  aiter  seizure  or  sale,  under  section  6673,  Revised  Codes, 
or  by  an  action  in  conversion  or  replevin,  does  not  deprive  him  of  his 
right  to  intervene  in  the  action  in  which  the  attachment  was  procured. 

Intervention — Purpose  of  Legislation. 

5.  The  purpose  of  section  6496,  Revised  Codes,  permitting  any  person 
to  intervene  in  an  action  if  he  has  an  interest  in  the  subject  ma.tter 
in  litigation,  is  to  avoid  circuity  of  action  and  multiplicity  of  suits. 

[As  to  who  may  become  interveners,  see  note  in  15  Am.  Dec.  162.] 

Appeal  from  District  Court,  Levns  and  Clark  County;  J.  M. 
Clements,  Judge. 

Action  by  I.  S.  Moreland  against  the  Monarch  Mining  ft  Mill- 
ing Company,  a  corporation,  wherein  the  Central  State  Bank 
of  White  Sulphur  Springs  intervened.  Prom  a  judgment  dis- 
missing the  complaint  in  intervention,  and  from  a  subsequent 
one  for  plaintiflP  for  the  amount  claimed  in  his  complaint, 
intervener  appeals.    Reversed  and  remanded. 

Cause  submitted  on  brief  of  counsel  for  Appellant. 

Mr,  John  A.  Shelton,  for  Appellant. 

MR.  JUSTICE  HOLLOWAY  delivered  the  opinion  of  the 
court. 

This  action  was  instituted  by  the  plaintiflF  to  recover  from 
the  Monarch  Mining  &  Milling  Company  $1,053.70  alleged  to 
be  due  for  money  paid  out  for  the  use  and  benefit  of  the  defend- 
ant at  its  special  instance  and  request,  and  certain  moneys  in 
the  possession  of  the  American  Smelting  &  Refining  Company  at 
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East  Helena  were  attached  to  secure  the  payment  of  any  judg- 
ment which  might  be  recovered.  Before  the  case  was  ready 
for  trial,  the  Central  State  Bank  of  White  Sulphur  Springs 
filed  a  complaint  in  intervention  claiming  the  attached  prop- 
erty as  its  own.  To  this  complaint  a  general  demurrer  was 
interposed  and  sustaiiied,  and,  the  intervener  declining  to  plead 
further,  a  judgment  was  rendered  and  entered  on  September  2, 
1916,  dismissing  the  complaint.  From  that  judgment  the  inter- 
vener appealed.  Thereafter,  on  November  11,'  1916,  the  de- 
fault of  the  defendant,  Monarch  Mining  &  Milling  Company, 
was  entered,  and  a  judgment  rendered  in  favor  of  plaintiff  for 
the  amount  claimed  in  his  complaint.  This  second  judgment 
further  decreed  that  the  intervener  **do  have  and  recover  noth- 
ing in  this  action,  and  that  it  is  not  entitled  to  any  of  the  funds 
in  controversy."  Prom  that  judgment  the  intervener  likewise 
appealed. 

1.  It  is  elementary  that  when  the  appeal  was  perfected  from 
[1]  the  judgment  dated  September  2,  the  district  court  lost 
jurisdiction  of  the  cause  in  so  far  as  the  rights  of  the  inter- 
vener were  involved.  {Olavin  v.  Lane,  29  Mont.  228,  74  Pac. 
406 ;  Hynes  v.  Barnes,  30  Mont.  25,  75  Pac.  523 ;  Molt  v.  North- 
ern Pac.  By.  Co.,  44  Mont.  471,  120  Pac.  809.) 

2.  It  is  the  next  contention  of  the  Central  State  Bank  that 
[2]  it  had  the  right  to  intervene  and  have  its  claim  to  the 
attached  property  adjudicated  in  the  action  by  Moreland  against 
the  Mining  Company.  Section  6496,  Revised  Codes,  provides: 
'*Any  person  may,  before  the  trial,  intervene  in  an  action  or 
proceeding  who  has  an  interest  in  the  matter  in  litigation,  in 
the  success  of  either  of  the  parties,  or  an  interest  against  both.'' 
The  intervention  thus  sanctioned  was  unknown  to  the  common 
law  or  to  the  ancient  equity  practice.  It  is  distinctively  of  civil 
law  origin,  and  was  authorized  in  this  country  first  by  the  early 
statutes  of  Louisiana,  in  which  state  the  Code  Napoleon  consti- 
tutes the  basis  of  jurisprudence.  Those  statutes  are  codified  in 
the  Louisiana  Code  of  Civil  Procedure  of  1839,  Articles  389-394, 
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and,  in  substance  at  leasts  were  copied  into  the  laws  of  Cali- 
fornia and  other  western  states,  including  Montana. 

The  original  statute  in  Louisiana  limited  the  right  of  inter- 
vention to  one  who  had  an  interest  in  the  success  of  either  party 
to  the  original  action,  but  after  the  decision  in  Brown  v.  Saul, 
4  Mart.  (n.  s.)  434,  16  Am.  Dec.  175,  the  statute  was  amended 
and  its  provisions  enlarged  to  include  a  person  whose  interest 
is  antagonistic  to  both  parties. 

In  1820  the  Louisiana  court,  without  specific  reference  to  the 
statute  then  in  force,  recognized  the  right  of  a  third  party  to 
intervene  and  have  determined  his  claim  of  ownership  to  the 
attached  property.     (Lee  v.  Bradlee,  8  Mart.  (o.  s.)  20.) 

In  Broum  v.  SatU  above,  the  right  of  a  mere  contract  creditor 
to  intervene  was  denied,  and  in  Oasquei  v.  Johnson,  1  La.  425, 
the  same  rule  was  applied  to  a  junior  attaching  creditor.  In 
West  V.  His  Creditors,  8  Rob.  123,  decided  in  1844,  the  court 
reafiSrmed  the  decision  in  Lee  v.  Bradlee. 

These  conclusions  may  have  been  influenced,  to  some  extent 
at  least,  by  other  provisions  of  the  Louisiana  Code  (Articles 
395-399)  not  found  in  the  statutes  of  California  or  Montana, 
but,  whether  they  were  or  not,  they  reflect  upon  the  state  of 
the  law  at  the  time  the  Louisiana  statutes  were  adopted  by 
California. 

Later,  in  New  Orleans  C.  dt  B,  Co,  v.  Beard,  16  La.  Ann.  345, 
79  Am.  Dec.  582,  the  court  definitely  determined  that  judgment 
creditors  of  the  defendant,  who  had  junior  liens  upon  the  at- 
tached property  by  reason  of  their  seizure  of  it  under  iieri  facias 
issued  on  their  judgments,  had  such  direct  legal  interests  as 
authorized  them  to  intervene  in  the  attachment  suit,  citing  Arti- 
cles 389  and  390  sus  authority  for  the  decision. 

In  Cobh  V.  Depue,  22  La.  Ann.  244,  Claflin  Co,  v.  Feibelman, 
44  La.  Ann.  518,  10  South.  862,  and  Commission  Co,  v.  Bond,  44 
La  Ann.  841,  11  South.  220,  the  right  of  a  junior  attaching 
creditor  to  intervene  was  reaffirmed;  and  in  Field  v.  Harrison, 
20  La.  Ann.  411,  and  McCarth'kf  v.  Baze,  26  La.  Ann.  382,  the 
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right  of  a  third  party,  who  claimed  the  attached  property,  to 
intervene  was  upheld. 

In  Horn  v.  Volcano  Water  Co.,  13  Cal.  62,  73  Am.  Dec.  569, 
the  right  of  a  simple  contract  creditor  to  intervene  in  a  mort- 
gage foreclosure  suit  was  denied,  but  judgment  creditors  having 
junior  liens  were  permitted  to  intervene.  Justice  Field,  speak- 
ing for  the  court,  said:  **The  interest  mentioned  in  the  statute, 
which  entitles  a  person  to  intervene  in  a  suit  between  other  par- 
ties, must  be  in  the  matter  in  litigation  and  of  such  a  direct 
and  immediate  character  that  the  intervener  will  either  gain 
or  lose  by  the  direct  legal  operation  and  eflfect  of  the  judg- 
ment*' (citing  Oasqutet  v.  Johnson,  and  Broum  v.  SatU,  above). 
However  much  this  language  may  apparently  restrict  the  mean- 
ing of  the  statute,  that  it  was  intended  to  be  understood  in  the 
light  of  the  facts  of  the  case  then  before  the  court,  and  not 
otherwise,  is  apparent,  for  in  Davis  v.  Eppinger,  18  Cal.  379, 
79  Am.  Dec.  184,  judgment  creditors  of  the  defendant,  with 
liens  inferior  to  the  attachment  lien  of  the  plaintiff,  intervened, 
and  their  right  to  do  so  was  upheld,  Chief  Justice  Field 
concurring. 

In  Speyer  v.  Ihmels,  21  Cal.  281,  81  Am.  Dec.  157,  the  ques- 
tion whether  a  junior  attaching  creditor  has  such  interest  as 
authorizes  him  to  intervene  was  set  at  rest.  The  opinion  by 
Justice  Norton  was  concurred  in  by  Chief  Justice  Field.  The 
court  said:  ''Although  the  interveners  have  not  a  claim  to  or 
lien  upon  any  property  which  is  the  direct  subject  of  litigation 
in  this  action,  they  have  a  lien  upon  property  which  is  held 
subject  to  the  results  of  the  litigation,  and  which  would  be  lost 
to  the  interveners  if  the  original  action  should  proceed  to  judg- 
ment and  execution.  If  the  case  does  not  fall  within  the  precise 
definition  of  the  cases  in  which  intervention  takes  place,  as  given 
in  section  659,  and  as  explained  in  the  case  of  Horn  v.  Volcano 
Waterworks,  13  Cal.  62,  it  is  substantially  within  the  object  pro- 
vided for  by  that  section,  and  as  that  is  a  law  only  regulating 
mode  of  procedure  and  not  affecting  rights  of  property,  we 
think  the  interpretation  given  to  it  in  the  case  of  Davis  v. 
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Eppinger  should  not  be  changed."  The  rule  was  again  ob- 
served in  CogJiiU  v.  Marks,  29  Cal.  673. 

In  KimbaU  v.  RichardsanrKinibaU  Co.,  Ill  Cal.  386,  43  Pac. 
1111,  the  subject  was  again  before  the  court,  and  was  dismissed 
with  the  observation:  **That,  under  our  Code,  an  attachment  or 
execution  creditor  has  a  right  to  intervene,  and  upon  a  proper 
showing  defeat  the  lien  of  a  prior  attaching  creditor,  we  regard 
as  too  well  settled  to  need  further  discussion  (Davis  v.  Eppinger, 
18  Cal.  378,  79  Am.  Dec.  184 ;  Speyer  v.  Ihmels,  21  Cal.  280, 
81  Am.  Dec.  157 ;  CoghiU  v.  Marks,  29  Cal.  673 ;  Coffey  v.  Oreefi^ 
field,  55  Cal.  382)  " — and  this  language  was  quoted  approvingly 
in  McEldowney  v.  Madden,  124  Cal.  108,  56  Pac.  783. 

It  would  seem  that  if  the  interest  of  a  junior  attaching  cred- 
itor is  sufficient  to  authorize  him  to  intervene,  for  the  stronger 
reason  should  it  be  held  that  the  interest  of  a  third  party,  who 
claims  to  own  the  attached  property,  justifies  him  in  intervening, 
and  such  was  the  holding  in  Dennis  v.  Kolm,  131  Cal.  91,  63 
Pac.  141,  in  Potlatch  Lumber  Co.  v.  Runkel,  16  Idaho,  192,  18 
Ann.  Cas.  591,  23  L.  R.  A.  (n.  s.)  536,  101  Pac.  396,  and  in 
Houston  R,  E.  I.  Co.  v.  Hechler,  44  Utah,  64,  138  Pac.  1159. 
To  the  same  general  effect  are  the  decisiqps  from  Washington. 
{Langert  v.  Brawn,  3  Wash.  Ter.  102,  13  Pac.  704;  Eappy  v. 
Prickett,  24  Wash.  290,  64  Pac.  528;  Perkins  v.  Bailey,  38 
Wash.  46,  107  Am.  St.  Rep.  831,  80  Pac.  177.) 

In  Minnesota,  New  Mexico  and  Nebraska  like  statutory  pro- 
visions were  held  to  exclude  from  the  classes  of  persons  qualified 
to  intervene  the  junior  attaching  creditor  and  the  third  party 
who  claims  the  attached  property.  {Lewis  v.  Hanvood,  28 
Minn.  428,  10  N.  W.  586;  Meyer  &  Son  v.  Black,  4  N.  M. 
(Johns.)  190,  16  Pac.  620;  Danker  v.  Jac4>bs,  79  Neb.  435,  112 
N.  W.  579.)  In  other  jurisdictions  the  courts  have  permitted 
the  claimant  of  the  attached  property  to  intervene  in  the  princi- 
pal suit  without  referring  his  right  to  do  so  to  any  specific 
statutory  provision.     (See  note,  18  Ann.  Cas.  594.) 

The  statutes  of  Idaho,  Montana,  Utah  and  Washington  are 
identical,  and  all  were  borrowed  from  California  after  the  high- 
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est  court  of  that  state  had  placed  its  construction  upon  the 
corresponding  provision,  in  Speyer  v.  IhmeU  and  CoghUl  v. 
[3]  Marks,  above.  When  our  legislature  adopts  a  statute 
from  another  state,  the  presumption  will  be  indulged  that  it 
adopts,  as  a  part  of  the  statute,  the  interpretation  theretofore 
placed  upon  it  by  the  highest  court  of  that  state,  {Miller  v. 
MUler,  47  Mont.  150,  131  Pac.  23.) 

From  the  date  the  writ  of  attachment  is  levied,  the  property 
seized  is  impressed  with  a  lien  (sec.  6687,  Rev.  Codes)  which 
continues  in  force  until  judgment,  and,  if  the  judgment  is  in 
favor  of  the  party  procuring  the  attachment,  the  property  is 
automatically  subjected  to  sale  in  satisfaction  of  the  judgment 
[4]  (sec.  6675,  Rev.  Codes) ;  and,  while  it  is  true  that  the 
seizure,  or  even  the  sale,  of  A's  property  for  B's  debt  does  not 
affect  the  title  of  the  true  owner  who  may  proceed  under  section 
6673,  Revised  Codes,  or  have  his  appropriate  remedy  in  con- 
version or  replevin,  he  is  not  required  to  pursue  any  of  these 
courses,  and  the  fact  that  he  has  an  alternative  remedy  does 
not  reflect  upon  his  right  to  intervene.  {Coffey  v.  Greenfield, 
[6]  55  Cal.  382.)  It  was  for  the  purpose  of  avoiding  circuity 
of  action  and  multiplicity  of  suits  that  section  6496  was  enacted, 
{Potlatch  Lumber  Co,  v.  Bunkel,  above.) 

Our  conclusion  is  that  the  Central  State  Bank  was  entitled 
to  intervene  in  this  action. 

The  judgment  of  September  2,  1916,  is  reversed  and  the  cause 
is  remanded,  with  directions  to  overrule  the  demurrer  to  the 
complaint  in  intervention.  The  judgment  of  November  11, 
1916,  in  so  far  as  it  assumes  to  adjudicate  the  rights  of  the 
intervener,  is  reversed. 

Reversed  and  renumded. 

Me.  Chdep  JusTican  Brantlt  and  Mb.  Justiob  Coopbb  concur. 
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LEE,  Appellakt,  v.  LEE  et  al..  Respondents. 

• 

(No.  4^53.) 
(Submitted  JTamiary  7,   1919.    Bedded  JTmnuarjr  20,  1919.) 

[178  Pm.  173.] 

Husband  and  Wife  —  Separation  Agreement — EnforceabHty-^ 
Divorce — Alimony^ — Svit  Money — Counsel  Fees. 

Husband  and  Wife—Separation  Agreement — ^When  Binding  upon  I^rties. 

1.  Under  sections  3694-3696,  Berised  Codes,  hnflband  and  wife  may 
agree,  in  writing,  to  an  immediate  separation,  making  provision  for 
the  support  of  either  of  them,  the  mutual  consent  of  the  parties  being 
a  sufficient  consideration;  and  if  fairly  made  and  executed,  free  from 
fraud  or  imposition,  coercion  or  duress,  courts  will  uphold  and  enforce 
such  an  agreement. 

Same — Divorce — Alimony — Suit    Money— Counsel    Fees-— Erroneous    Allow- 
ance. 

2.  Where  suitable  provision  had  been  made  by  the  husband  for  the 
support  of  the  wife,  in  a  separation  agreement,  which  among  other 
things  provided  that  it  should  constitute  a  full  settlement  of  all  prop- 
erty rights  in  case  a  divorce  action  should,  result,  in  which  event  the 
husband  should  not  be  required  to  pay  the  wife  alimony,  suit  money 
or  counsel  fees,  it  was  error  for  the  court,  in  an  action  for  divorce 
by  the  husband,  to  ignore  the  terms  of  the  agreement  and  make  al- 
lowances to  the  wife  in  all  three  particulars,  in  the  absence  of  a 
pleading  attacking  the  validity  of  the  agreement  on  the  ground  of 
fraud,  duress,  ete»,  or  one  disclosing  a  defense  to  the  action  on  its 
merits. 

[As  to  validity  of  contract  intended  to  facilitate  procuring  of  di- 
vorce, see  note  in  Aim.  Cas.  1915A,  811.] 

Appeal  from  District  Court,  Big  Horn  County;  Oeo.  P.  Jones, 
Judge. 

Action  for  divorce  by  Walter  0.  Lee  against  Mayme  Lee. 

From  an  order  allowing  defendant  temporary  alimony,  suit 

money    and    counsel    fees,    plaintiff    appeals.    Beversed  and 
remanded. 

Messrs.  Mclntire  &  Murphy y  for  Appellant,  submitted  a  brief ; 
Mr.  H,  O.  Mclntire  argued  the  cause  orally. 

Both  parties  were  competent  to  enter  into  this  agreement 
(Rev.  Codes,  sec.  3694) ,  and  they  were  also  competent  to  agree. 


Aufhorities  passing  on  the  question  of  validity  of  agreement  between 
husband  and  wife  renouncing  marital  rights  are  collated  in  a  note  in  12 
L.  K.  A.  (n.  8.)  848. 
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as  liere,  ''to  an  inunediate  separation,  and  may  make  provision 
for  the  support  of  either  of  them  and  of  their  children  during 
such  separation."  (Sec.  3695.)  The  mutual  consent  of  the 
parties  is  a  sufficient  consideration  for  such  an  agreement. 
(See.  3696;  Steblins  v.  Morris,  19  Mont.  115,  47  Pac.  642.)  It 
is  the  law  that  the  power  to  award  temporary  alimony  is  de- 
pendent on  the  indigence  of  the  wife.  (Sec.  3681.)  This  she 
must  aver  and  prove,  and  the  burden  of  proof  is  on  her.  This 
has  been  directly  adjudged  by  this  court  in  the  case  of  Bump- 
ing V.  Bumping,  41  Mont.  33,  108  Pac.  10,  and  it  is  the  general 
law.  (See  1  R.  C.  L.,  pp.  894,  895;  25  L.  B.  A.  (n.  s.)  387; 
Collins  V.  Collins,  80  N.  Y.  1 ;  Bommne  v.  Chmtncey,  129  N.  Y. 
566,  26  Am.  St.  Rep.  544,  14  L.  B.  A.  712,  29  N.  E.  826,  6 
L.  B.  A.  847,  12  L.  B.  A.  (n.  s.)  846,  note  L.  R  A.  1916B,  922; 
CoUins  V.  CoUins,  80  N.  Y.  1.) 

The  wife's  adultery  during  the  pendency  of  the  suit  has 
been  held  sufficient  to  warrant  a  revocation  of  an  order  allow- 
ing her  alimony  pendente  lite  even  where  committed  prior  to 
the  allowance  of  the  award  but  not  discovered  until  thereafter. 
(IB.  C.  L.,  p.  895 ;  Jennison v.  Jennison,  136  Ga.  202,  Ann.  Cas. 
1912C,  441,  445,  71  S.  E.  244 ;  Cariens  v.  Cariens,  50  W.  Va.  113, 
55  L.  B.  A.  930,  40  S.  E.  335;  Cole  v.  Cole,  142  111.  19,  19 
L.  B.  A.  811,  31  N.  E.  109 ;  14  Cyc.  787 ;  2  Bishop  on  Marriage, 
Divorce  and  Separation,  sec.  1320.)  A  fortiori,  if  the  power  to 
revoke  exists,  the  right  to  deny  the  application  must  also  exist. 

In  Bose  v.  Bos'e,  11  Paige  (N.  Y.),  166,  cited  with  approval 
in  Collins  v.  Collins,  supra,  it  was  held  that  after  the  provision 
had  been  made,  as  here,  for  the  wife's  support,  the  wife  is  not 
entitled  to  alimony  pendente  lite  unless  she  and  her  trustee  sur- 
rendered or  offered  to  surrender  the  voluntary  settlement. 

Messrs.  Ooddard  <fe  Clark  and  Mr.  E.  E.  Enterline,  for 
Bespondents,  submitted  a  brief. 

Alimony  pendente  lite  rests  in  sound  discretion  of  the  trial 
court  and  is  not  reviewable  unless  there  is  an  abuse  of  dis- 
cretion.    {Bohnert  v.  Bohnert,  91  Cal.  428-431,  27  Pac.  732; 
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Rose  v.  Rose,  109  Cal.  544,  42  Pac.  452.)  Pending  action  for 
divorce  tlie  court  may  in  its  discretion  require  the  husband  to 
pay  as  alimony  any  money  necessary  to  enable  the  wife  to  sup- 
port herself  or  her  children  or  to  prosecute  or  defend  the  action. 
{Sharon  v.  Sharon,  75  Cal.  1,  16  Pac.  345.) 

An  order  granting  alimony  during  the  pendency  of  suit, 
counsel  fees  or  necessary  expenses  during  prosecution  of  suit 
will  not  be  disturbed  upon  appeal  unless  it  is  made  to  appear 
that  the  trial  court  has  been  guilty  of  an  abuse  of  its  discretion. 
{Rose  V.  Rose,  supra;  Mudd  v.  MvM,  98  Cal.  320,  33  Pac.  114.) 

Unless  it  appears  that  the  order  for  alimony  pendente  lite 
was  made  without  any  evidence  or  without  opportunity  on  the 
part  of  the  husband  to  be  heard  and  that  it  is  of  such  a  character 
as  on  its  face  to  be  inordinate  in  amount,  it  must  be  assumed 
that  the  discretion  of  the  trial  court  has  been  properly  exercised. 
{Rose  V.  Rose,  supra.)  The  wife  will  be  presumed  entitled 
to  support  in  divorce  proceedings  unless  it  is  shown  by  result 
of  trial  that  her  claim  is  forfeited.  {Neurman  v.  Neiuman,  69 
111.  167 ;  Jenkins  v.  Jenkins,  91  111.  167 ;  Foss  v.  Foss,  100  111. 
576 ;  Harding  v.  Harding,  144  HI.  588,  21  L.  R.  A.  310,  32  N.  E. 
206.)  The  trial  court  has  jurisdiction  in  a  divorce  action  to 
order  the  defendant  husband  to  pay  temporary  alimony  to  the 
plaintiff  wife,  though  issue  of  fact  has  not  been  joined  and  al- 
though there  was  a  demurrer  pending  to  the  complaint  which 
was  afterward  sustained.  {Langan  v.  Langan,  91  Cal.  654,  27 
Pac.  1092.) 

The  foregoing  decisions  from  California  are  based  on  section 
137  of  the  Civil  Code  of  that  state,  which  corresponds  to  our 
section  3677,  Revised  Codes. 

MR.  JUSTICE  COOPER  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from  an  order  allowing  defendant  in  the 
divorce  action  instituted  by  Walter  0.  Lee  against  his  wife, 
Mayme  Lee,  temporary  alimony  in  the  sum  of  $125  a  month, 
suit  money  to  the  amount  of  $500,  and  the  sum  of  $750  as 
counsel  fees. 
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The  complaint  filed  by  the  husband  on  March  2,  1918,  sets 
forth  substantially :  The  residence  of  plaintiff  for  more  than  one 
year  within  the  state  immediately  preceding  the  beginning  of 
the  action  for  divorce;  the  intermarriage  of  the  parties  on 
December  3,  1910;  the  nonbirth  of  any  children;  the  agreement 
between  them  to  live  separate  and  apart,  entered  into  on  March 
6,  1917 ;  and  the  fact  of  so  living  from  that  date  until  the  filing 
of  the  complaint,  the  basis  of  which  is  adultery.  Defendant 
interposed  a  demurrer  which  stiU  remains  undisposed  of. 

On  April  5,  1918,  defendant  served  and  filed  her  notice  of 
application  for  temporary  alimony  for  support  and  maintenance 
during  the  pendency  of  the  action,  in  the  sum  of  $250  monthly ; 
for  the  further  sum  of  $1,000  as  suit  money  to  defend  the  ac- 
tion; and  for  $2,500  as  attorney's  fees  to  enable  her  to  prepare 
her  defense,  or  such  other  sum  as  the  court  might  deem  just 
and  proper.  The  motion  was  supported  by  the  afiSdavit  of  the 
defendant,  in  which  she  set  forth,  among  other  things,  that  she 
was  wholly  without  means  to  defend  the  action  or  to  employ 
counsel,  or  to  pay  the  costs  and  expenses  incident  to  the  suit, 
and  that  she  has  no  property  of  any  kind  whatever  which  could 
be  utilized  by  her  in  her  defense  of  the  action  or  with  which 
to  properly  support  herself  during  its  pendency.  She  also  al- 
leged that  the  plaintiff  was  possessed  of  property  worth  in  the 
neighborhood  of  $100,000,  but  made  no  mention  of  the  separa- 
tion agreement. 

The  application  was  heard  upon  the  pleadings  and  certain 
oral  and  documentary  evidence  presented  to  us  in  a  bill  of 
exceptions. 

The  separation  agreement  provides,  among  other  things,  that 
plaintiff  shall  pay  defendant  the  sum  of  $10,000,  to  be  evi- 
denced by  two  promissory  notes  of  $5,000  each,  in  addition  to 
$100  per  month  from  March  6  until  November  1,  1917.  It 
then  concludes:  *'This  agreement  is  a  full  and  complete  settle- 
ment of  all  property  rights  between  the  parties  hereto  as  hus- 
band and  wife,  both  now  and  after  the  death  of  either  party 
to  this  agreement.    From  this  time  forward  neither  party  shall 
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have  any  interest  of  any  kind  or  nature  in  or  to  any  property, 
real,  personal  or  mixed  of  the  other  party  to  this  agreement, 
whether  now  owned  by  such  party  or  hereafter  acquired.  In 
ease  either  party  applies  for  a  divorce,  this  agreement  shall 
be  a  full  settlement  of  all  property  rights  in  such  divorce  action, 
and  neither  party  in  such  action  shall  have  the  right  to  obtain 
any  part  of  the  property  of  the  other  or  require  the  party  to 
pay  attorney's  fees,  alimony  or  suit  money  on  account  of  such 
action  for  divorce.  In  the  future,  neither  party  shall  be  under 
any  obligation  to  support  the  other." 

The  plaintiff  testified  that  his  assets  were  of  the  approximate 
value  of  $102,000,  and  that  his  liabilities  amounted  to  about 
$81,000.  The  defendant  admitted  the  execution  of  the  separa- 
tion agreement,  stating  that  under  it  she  had  received  the  sum 
of  $100  per  month  as  provided  therein.  She  further  admitted 
that  she  still  held  the  two  notes  for  $5,000  each,  mentioned  as 
part  of  the  consideration  for  the  agreement;  that  one  of  the 
notes  had  matured  in  November,  1917,  and  that  the  other  would 
mature  '*this  fall,"  meaning  thereby  the  fall  of  last  year;  and 
that  they  provide  for  interest  of  eight  per  cent  per  annum 
from  date.  She  also  testified  that  she  had  not  offered  to  return 
the  money  she  had  received  for  her  support,  but  that  she  had 
used  it  to  live  on.  As  far  as  the  record  shows,  until  the  filing 
of  the  complaint  charging  her  with  adultery,  she  expressed  no 
dissatisfaction  with  the  provision  made  for  her  in  the  separation 
agreement;  and  she  gives  no  hint  of  any  attempt  whatever  on 
the  part  of  the  plaintiff  to  take  undue  advantage  of  her  in  its 
execution. 

The  order  of  the  court,  is  sought  to  be  impeached  on  the 
ground  that  it  is  not  supported  by  the  evidence,  and  is  invalid 
in  face  of  the  separation  agreement  which  is  binding  upon  the 
parties.  At  the  hearing  below,  the  defendant  objected  to  the 
introduction  of  the  separation  agreement  ''upon  the  ground  that 
it  was  irrelevant,  incompetent  and  immaterial,  and  for  the  fur- 
ther reason  that  the  contract  will  be  in  controversy  in  the  action, 
and  that  she  intended  to  void  its  terms  and  conditions,  and  that 
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its  introduction  in  evidence  would  involve  the  trial  of  her  right 
to  rescind  and  repudiate  it,  a  matter  which  could  not  be  deter- 
mined in  the  proceeding.''  The  court  permitted  its  introduc- 
tion onr  the  assumption,  apparently,  that  the  allowance  of 
alimony  pendente  lite  was  a  matter  confided  to  its  discretion, 
notwithstanding  the  terms  and  provisions  of  the  separation 
agreement,  and  made  the  order  complained  of.  The  question, 
therefore,  presented  to  us  for  decision  i&  whether  the  separation 
agreement  was  binding  upon  the  parties  and  the  court,  or 
whether  in  the  court  was  lodged  the  discretion  to  make  the 
allowances  irrespective  of  its  provisions. 

Our  statutes  (sees.  3694  and  3695,  Rev.  Codes)  clearly  recog- 
[1]  nize  the  right  of  hu^rband  and  wife  to  agree  in  writing  to 
Immediate  separation,  and  to  make  provision  for  support  of 
either  of  them.  Section  3696  declares  that  the  mutual  consent 
of  the  parties  is  a  sufficient  consideration  for  such  agreement. 
It  seems  now  to  be  settled  beyond  cavil  that  agreements  of  this 
character,  where  it  appears  that  they  are  fairly  made  and  exe- 
cuted, free  from  fraud  or  imposition,  coercion  or  duress,  will 
be  upheld  and  enforced.  (Gal/usha  v.  Oalusha,  116  N.  Y.  635, 
15  Am.  St.  Rep.  453,  6  L.  E.  A.  487,  22  N.  B.  1114 ;  Parsons  v. 
Parsons,  23  Ky.  Law  Rep.  223,  62  S.  W.  719 ;  BaUey  v.  Dillon, 
186  Mass.  244,  66  L.  R.  A.  427,  71  N.  B.  538 ;  Winter  v.  Winter, 
191  N.  Y.  462,  16  L.  R.  A.  (n.  s.)  710,  84  N.  B.  382;  Walker 
V.  Walker,  9  Wall.  743,  19  L.  Bd.  814.) 

The  case  of  Galusha  v.  Oaluslia,  supra,  was  a  case  much  like 
the  one  now  before  us.  In  that  case  Justice  Parker,  speaking 
for  the  New  York  court  of  appeals,  said:  *'The  trial  court  ap- 
parently adopted  the  view  that,  inasmuch  as  the  statute  em- 
powers the  court  to  require  the  wrongdoing  husband  to  provide 
for  the  support  of  the  wife,  it  may  permit  the  agreement  to 
stand,  and,  in  addition  thereto,  compel  the  defendant  to  pay 
such  other  or  further  sum  as  the  surrounding  circumstances 
suggest  to  be  just.  •  •  *  In  view  of  the  situation  of  the 
parties,  the  contract  was,  at  the  time  of  the  execution,  valid  and 
binding  upon  all  the  parties  thereto.    The  defendant  had  fully 
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performed  on  his  part,  and  it  would  seem  as  if  he  were  entitled 
to  the  protection  which  it  was  stipulated  that  full  performance 
should  give  to  him.  *  •  *  This  authority  to  protect  the  wife 
in  her  means  of  support  was  not  intended  to  take  away  from 
her  the  right  to  make  such  a  settlement  as  she  might  deem  best 
for  her  support  and  maintenance.  The  law  looks  favorably 
upon  and  encourages  settlements  made  outside  of  court,  between 
parties  to  a  controversy.  If,  as  in  this  case,  the  parties  have 
legal  capacity  to  contract,  the  subject  of  settlement  is  lawful, 
and  the  contract,  without  fraud  or  duress,  is  properly  and  volun- 
tarily executed,  the  court  will  not  interfere.  To  hold  otherwise 
would  be  not  only  to  establish  a  rule  in  violation  of  well-settled 
principles,  but,  in  effect,  it  would  enable  the  court  to  disregard 
entirely  settlements  of  this  character ;  for,  if  the  court  can  decree 
that  the  husband  must  pay  more  than  the  parties  have  agreed 
upon,  it  is  difficult  to  see  any  reason  why  it  may  not  adjudge 
that  the  sum  stipulated  is  in  excess  of  the  wife's  requirements, 
and  decree  that  the  husband  contribute  a  smaller  amount." 

The  contract  here  in  question  is  fair  on  its  face.  Defendant 
[2]  was  a  free  agent  in  entering  into  it.  She  was  the  best 
judge  of  what  her  needs  were  for  her  support,  and  the  contract 
provides  for  them,  and  releases  plaintiff  from  further  liability 
therefor.  It  recites  that  on  account  of  divers  and  sundry  un- 
happy differences  between  the  parties,  which  renders  it  impossi- 
ble for  them  to  live  together  as  husband  and  wife,  they  agree 
that  they  will  **from  this  day"  live  separate  and  apart.  She 
was  not  obliged  to  enter  into  the  agreement,  and,  for  aught  that 
appears  in  the  record,  she  did  so  freely  and  voluntarily,  and 
we  see  no  reason  why  she  should  not  be  bound  by  it,  in  the  ab- 
sence of  a  proper  pleading  in  which  the  validity  of  the  separa- 
tion agreement  is  attacked  directly  and  a  defense  to  the  cause  of 
action  on  its  merits  is  disclosed. 

Neither  is  there  in  the  record  any  offer  to  restore  what  she 
has  received  under  the  provisions  of  the  agreement;  and  she 
now  stands  in  the  position  of  having  received  and  accepted  bene- 
fits under  a  contract  she  is  seeking  to  have  declared  null  and 
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void,  on  nothing  more  substantial  than  the  vagarioas  statements 
found  in  her  testimony.    This  may  not  be  permitted. 

The  court's  discretion  in  the  premises  did  not  go  to  the  extent 
of  authorizing  it  to  arbitrarily  set  aside  the  valid  agreement  of 
the  parties  because,  in  its  opinion,  one  of  them  had  agreed  to 
accept  from  the  other  less  than  she  ought  to  have  done. 

The  case  of  Stebbins  v.  Morris,  19  Mont.  115,  47  Pac.  642, 
decided  in  1897,  is  commented  upon  by  counsel  for  both  sides, 
and  they  seem  to  differ  with  regard  to  the  views  there  expressed. 
There  a  separation  agreement  of  similar  import  to  the  one  now 
under  discussion  was  the  subject  of  controversy.  The  husband 
after  making  the  agreement,  refused  to  cqmjly.,with  its  terms, 
and  the  wife  brought  suit  against  him  for  an  accounting  and 
to  compel  him  to  pay  to  plaintiff  the  proceeds  derived  from  the 
sale  of  the  product  of  certain  oil  wells  covered  by  the  agreement. 
The  complaint  in  Ifhat  case  set  forth  the  agreement  in  full,  and 
on  the  face  of  it  it  appeared  that  the  essential  requirement 
(which  will  be  found  in  the  initial  paragraph  of  the  agreement 
involved  here)  was  wanting.  Defendant  interposed  a  demurrer 
which  was  sustained,  and  from  the  judgment  dismissing  the 
complaint  the  appeal  was  taken.  The  following  excerpt  from 
the  language  of  Justice  Buck  will  suffice  to  make  clear  the  dis- 
tinction between  that  case  and  the  instant  one:  ''No  intimation 
is  contained  in  the  complaint  that  there  was  any  necessity  or 
moving  cause  for  the  separation  other  than  mere  caprice  or 
purely  voluntary  consent.  There  is  no  allegation  under  which 
any  other  evidence  in  respect  to  it  could  be  presented  to  the 
court.  The  demurrer  was  properly  sustained.  Had  the  com- 
plaint properly  set  forth  any  urgency  or  reasonable  necessity 
for  the  agreement,  then,  no  doubt,  a  cause  of  action  would  have 
been  stated.  Had  it  properly  averred  that  the  plaintiff  had 
been  imposed  upon  or  defrauded  by  her  husband  in  respect  to 
this  agreement,  such  averments  would  no  doubt  have  altered 
the  phase  of  the  situation  and  entitled  the  plaintiff  to  the  relief 
demanded.     But  no  such  allegations  appear." 

65  Mont.— 28 
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The  order  is  reversed  and  the  cause  remanded  for  further 
proceedings. 

Beversed  and  remanded, 

Mb.  Cnnsr  Justicb  Bb^lntly  and  Mb.  Justice  Holloway 
concur. 


BOWN,  Appellant,  v.  SOMEBS,  Respondent. 

(No.  4,313.) 
(Snbmitted  Jannaiy   7,   1919.    Decided   Jannarj  27,  1919.) 

[178  Pac.  287.] 

Injunction — Bes  Adjudicata — Successive  Applications, 

1,  Where  a  husband  failed  to  appeal  from  an  order  denying  him  an 
injunction  against  his  wife,  to  prevent  her  from  enforcing  a  judgment 
she  had  obtained  in  a  suit  for  separate  maintenance,  pending  deter- 
mination of  his  suit  for  annulment  of  the  marriage,  he  was  bound 
by  it,  and  could  not  thereafter  apply  for  the  same  relief,  upon  sub- 
stantially the  same  state  of  facts,  either  in  the  suit  for  annulment 
or  one  instituted  for  the  sole  purpose  of  securing  an  injunction. 

Appeal  from  District  Court,  Missoula  County;  Theo.  Lentz, 
Judge. 

Injunction  suit  by  Benjamin  Bown  against  Kathryn  Somers, 
otherwise  known  as  Eathryn  Caufield,  or  as  Kathryn  Bown. 
From  an  order  denying  the  injunction  plaintiff  appeals. 
Affirmed. 

Messrs.  Madeen  cfe  Rttssell,  for  Appellant,  submitted  a  brief; 
Mr,  Chas,  A,  Russell  argued  the  cause  orally. 

Messrs.  Mulroney  di  Mulroney,  for  Respondent,  submitted  a 
brief. 

MB.  JUSTICB  HOLLOWAY  deUvered  the  opinion  of  the 
court. 

To  avoid  circumlocution  the  defendant  will  be  referred  to  as 
Mrs.  Bown.    In  August,  1915,  plaintiff  and  defendant,  with 
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the  ostensible  purpose,  at  least,  of  becoming  husband  and  wife, 
procured  to  be  performed  for  them  a  marriage  ceremony.  In 
December  following,  Mrs.  Bown  commenced  an  action  against 
Bown  for  separate  maintenance,  and  secured  a  judgment  by  the 
terms  of  which  Bown  was  required  to  pay  certain  fees  and  costs 
and  the  sum  of  $62.50  per  month  for  the  support  and  mainte- 
[1]  nance  of  Mrs.  Bown.  In  February,  1917,  Bown  com- 
menced an  action  against  Mrs.  Bown  to  have  their  purported 
marriage  annulled  on  the  ground,  as  |ie  alleged,  that  at  the  time 
the  ceremony  was  performed  Mrs.  Bown  was  the  lawful  wife  of 
James  T.  Somers,  which  fact  was  unknown  to  Bown  until  after 
the  rendition  of  the  judgment  in  the  separate  maintenance  suit. 
In  that  action  Bown  applied  to  the  court  for  an  injunction  re- 
straining Mrs.  Bown  from  further  enforcing  the  judgment  in 
the  separate  maintenance  suit  until  a  final  determination  could 
be  had  in  the  suit  for  annulment  The  application  for  injunc- 
tion was  denied,  and  no  appeal  was  taken  from  the  order.  Mrs. 
Bown  appeared  in  the  annulment  suit  by  demurrer,  but  before 
the  issues  were  settled  Bown  commenced  this  action  to  secure  an 
injunction  having  the  same  purpose  as  the  one  sought  in  the 
annulment  suit.  After  a  hearing,  the  injunction  was  denied, 
and  Bown  has  prosecuted  his  appeal  from  the  order. 

The  application  for  injunction  in  the  annulment  suit  was 
based  upon  the  complaint  in  that  action  which  is  made  a  part  of 
the  record  in  this  case,  and  the  application  in  this  instance  was 
made  upon  the  complaint  herein.  There  is  no  substantial  dif- 
ference in  the  facts  disclosed  by  the  two  pleadings.  The  alleged 
fraud  committed  by  Mrs.  Bown  at  the  time  the  marriage  cere- 
mony was  performed,  and  the  fact  that  the  fraud  was  not  dis- 
covered until  after  the  rendition  of  the  judgment  in  the  separate 
maintenance  suit  constitute  the  foundation  for  the  application 
in  each  instance. 

A  party  may  not  make  successive  applications  for  injunction 
upon  the  same  state  of  facts.  There  must  be  an  end  to  litiga- 
tion some  time.  When  the  injunction  was  denied  in  the  annul- 
ment suit,  Bown  had  his  remedy  by  appeal   (sec.  7098,  Bev. 
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Codes),  and,  having  failed  to  avail  himself  of  that  remedy,  he 
became  bound  by  the  order.  {Wetzstein  v.  Boston  &  Mont,  Co., 
26  Mont.  193,  66  Pac.  943.)  He  may  not  again  apply  for  the 
same  relief  upon  the  same  facts,  either  in  the  same  action  or  in 
another  one  instituted  for  that  purpose.  {Moloney  v.  King, 
30  Mont.  414,  76  Pac.  939.) 

It  is  unnecessary  to  consider  other  questions  presented  upon 
this  appeal.    The  order  refusing  the  injunction  is  affirmed. 

The  injunction  pending  appeal  heretofore  issued  by  this  court 
is  dissolved. 

Affirmed. 

Mb.  Chief  Justice  Bbantly  and  Mb.  Justice  Coopeb  concur. 


STATE,  Respondent,  v.  KUUM,  Appblulnt. 

(No.  4,264.) 
(Submitted  January  8,   1919.     Decided  January   81,   1919.) 

[178  Pac.  288.] 

Criminal  Law — Homicide — When  Excusable — Accident — Point- 
ing Firearm — Assault — Manslaughter — Malice — Presumptions 
— Insanity — Instructions. 

Homicide — When  Excusable — Evidence. 

1.  To  justify  a  finding  that  a  homicide  by  shooting  was  excusable, 
under  section  8299,  Revised  Codes,  where  defendant  and  deceased  were 
strangers,  the  evidence  must  show  that  when  the  shot  was  fired,  defend- 
ant was  doing  a  lawful  act,  by  lawful  means,  with  usual  and  ordinary 
caution,  and  without  any  unlawful  intent. 

Same — When  Unintentional — Evidence. 

2.  Where,  in  a  prosecution  for  homicide,  the  evidence  showed  that 
defendant  and  deceased  were  strangers  and  apparently  friendly;  that 
there  was  no  swearing  or  threatening  lan^age  used  by  either;  that 
defendant  was  much  intoxicated  at  the  time;  that  deceased  himself 
stated  that  the  shot  was  an  accident,  and  that  there  was  no  motive 
for  the  shooting,  the  conclusion  follows  that  the  killing  was  uninten- 
tional. 

Pointing  Loaded  Firearm— ^Assault. 

3.  One  who  points  a  loaded  firearm  at  another  with  the  purpose 
of  doing  the  latter  an  injury  or  putting  him  in  fear,  ie  guilty  of 
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assault;  if  tbe  pointing  of  the  weapon  is  accidental  and  unaccompanied 
by  any  unlawful  purpose  or  intent,  the  act  is  not  a  crime. 

Homicide — ^When  Excusable — Jury  Question. 

4.  The  question  whether  defendant  while  intoxicated  and  in  the  act  of 
exhibiting  his  revolver  to  the  deceased,  also  under  the  influence  of 
liquor,  exercised  that  usual  and  ordinary  caution  in  handling  the 
weapon  made  necessary  by  section  8299,  Bevised  Codes,  to  render  the 
killing  excusable,  was  a  question  for  the  jury. 

Homicide — Negligent  Handling  of  Firearm — Manslaughter. 

5.  The  negligent  handling  of  a  loaded  firearm   (or  other  dangerous 
^  agency)    causing  or  contributing  to   the  death   of  another  person   is 

involuntary  manslaughter  within  the  meaning  of  subdivision  2  of  sec- 
tion 8295,  Revised  Codes. 

[As  to  condition  of  mind  of  slayer  which  reduces  murder  to  man- 
slaughter, see  note  in  134  Am.  St.  Bep.  726.] 

Same — Evidence — Murder  in  Second  Degree — Presumptions. 

6.  Where  the  state  establishes  the  killing  of  deceased  by  defendant, 
and  there  is  no  evidence  tending  to  show  circumstances  of  mitigation 
OT  to  justify  or  excuse  it,  the  presumption  arises  that  the  killing  was 
prompted  by  malice  and  was  murder  in  the  second  degree;  and  the 
burden  thereupon  is  upon  defendant  to  produce  evidence  sufficient  to 
create  a  reasonable  doubt  of  the  existence  of  malice,  if  he  would  reduce 
the  degree  of  homicide  to  manslaughter. 

Same — Manslaughter — Presumptions — Malice. 

7.  Where  the  state's  evidence  tends  to  show  that  the  homicide  com- 
mitted only  amounts  to  manslaughter,  the  presunxption  of  malice  does 
not  obtain,  and  the  defendant  may  take  advantage  of  the  case  as  made 
by  the  state  to  reduce  the  homicide  to  manslaughter,  and  refrain  from 
introducing  any  evidence. 

Same  —  Manslaughter — Defendant's    Guilt — Withdrawing    Question    from 
Jury. 

8.  Where  the  state's  evidence  made  out  only  a  ease  of  manslaughter 
it  was  error  to  refuse  defendant's  request  to  withdraw  from  jury  the 
question  whether  the  evidence  made  out  a  case  of  murder. 

Same — Insanity — Proper  Refusal  of  Instruction. 

9.  Evidence  that  defendant's  reason  had  been  clouded  by  intoxication 
during  the  earlier  hours  of  the  homicide,  and  that  he  suffered  periodical 
attacks  due  to  a  diseased  condition  of  the  heart,  did  not  warrant  an 
instruction  upon  the  question  of  his  insanity. 

Appeal  from  Digtrict  Court,  Mineral  County;  Theo.  Lentz, 
Judge, 

Alex  Kuum  was  convicted  of  murder  in  the  second  degree, 
and  from  the  judgment  and  an  order  denying  a  new  trial  he 
appeals.    Judgment  and  order  reversed  and  cause  remanded. 

Messrs.  Mwrpky  dc  Whitlock,  for  Appellant,  submitted  a  brief; 
Mr.  A.  N.  Whitlock  argued  the  cause  orally. 

In  the  absence  of  any  evidence  aside  from  the  shooting,  as- 
suming defendant  fired  the  shot,  there  are  only  three  possible 
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Codes),  and,  having  failed  to  avail  himself  of  that  remedy,  he 
became  bound  by  the  order.  {Wetzstein  v.  Boston  &  Mont.  Co,, 
26  Mont.  193,  66  Pae.  943.)  He  may  not  again  apply  for  the 
same  relief  upon  the  same  facts,  either  in  the  same  action  or  in 
another  one  instituted  for  that  purpose.  {Moloney  v.  King, 
30  Mont.  414,  76  Pac.  939.) 

It  is  unnecessary  to  consider  other  questions  presented  upon 
this  appeal.    The  order  refusing  the  injunction  is  affirmed. 

The  injunction  pending  appeal  heretofore  issued  by  this  court 
is  dissolved. 

Affirmed, 

Mb.  Ghiep  JusncB  BsAiniiY  and  Ms.  Justice  C!oopeb  concur. 


STATE,  Respondent,  v.  KUUM,  Appellant. 

(No.  4,264.) 
(Submitted  January  8,   1919.    Decided  January   81,   1919.) 

[178  Pac.  288.] 

Criminal  Law — Homicide — WJien  Excusable — Accident — Point- 
ing Firearm — AssaiUt — Manslaughter — Malice — Presumptions 
— Insanity — Instructions. 

Homicide — ^Whcn  Excusable — Evidence. 

1.  To  justify  a  finding  that  a  homicide  by  shooting  was  excusable, 
under  section  8299,  Revised  Codes,  where  defendant  and  deceased  were 
strangers,  the  evidence  must  show  that  when  the  shot  was  fired,  defend- 
ant was  doing  a  lawful  act,  by  lawful  means,  with  usual  and  ordinary 
caution,  and  without  any  unlawful  intent. 

Same — When  Unintentional — Evidence. 

2.  Where,  in  a  prosecution  for  homicide,  the  evidence  showed  that 
defendant  and  deceased  were  strangers  and  apparently  frieodly;  that 
there  was  no  swearing  or  threatening  language  used  by  either;  that 
defendant  was  much  intoxicated  at  the  time;  that  deceased  himself 
stated  that  the  shot  was  an  accident,  and  that  there  waa  no  motive 
for  the  shooting,  the  conclusion  follows  that  the  killing  was  uninten- 
tional. 

Pointing  Loaded  Firearm— ^Assault. 

3.  One  who  points  a  loaded  firearm  at  another  with  the  purpose 
of  doing  the  Latter  an  injury  or  putting  him  in  fear,  ia  guilty  of 
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assault;  if  the  pointing  of  the  weapon  is  accidental  and  unaccompanied 
by  any  unlawful  purpose  or  intent,  the  act  is  not  a  crime. 

Homicide — ^When   Excusable — Jury  Question. 

4.  The  question  whether  defendant  while  intoxicated  and  in  the  act  of 
exhibiting  his  revolver  to  the  deceased,  also  under  the  influence  of 
liquor,  exercised  that  usual  fuid  ordinary  caution  in  handling  the 
weapon  made  necessary  by  section  $209,  Revised  Codes,  to  render  the 
killing  excusably  was  a  question  for  the  jury. 

Homicide — Negligent  Handling  of  Firearm — Manslaughter. 

5.  The  negUgent  handling  of  a  loaded  firearm  (or  other  dangerous 
agency)  causing  or  contributing  to  the  death  of  another  person  is 
involuntary  manslaughter  within  the  meaning  of  subdivision  2  of  sec- 
tion 82^5,  Revised  (^des. 

[As  to  condition  of  mind  of  slayer  which  reduces  murder  to  man- 
slaughter, see  note  in  134  Am.  8t  'A&j^  726.] 

Same — Evidence — Murder  in  Second  Degree — Presumptions. 

6.  Where  the  state  establishes  the  killing  of  deceased  hj  defendant, 
and  there  is  no  evidence  tending  to  show  circumstances  of  mitigation 
OT  to  justify  or  excuse  it,  the  presumption  arises  that  the  killing  was 
prompted  by  malice  and  was  murder  in  the  second  degree;  and  the 
burden  thereupon  is  upon  defendant  to  produce  evidence  sufficient  to 
create  a  reasonable  doubt  of  the  existence  of  malice,  if  he  would  reduce 
the  degree  of  homicide  to  manslaughter. 

Same — Manslaughter — ^Presumptions — Malice. 

7.  Where  the  state's  evidence  tends  to  show  that  the  homicide  com- 
mitted only  amounts  to  manslaughter,  the  presumption  of  malice  does 
not  obtain,  and  the  defendant  may  take  advantage  of  the  ease  as  made 
by  the  state  to  reduce  the  homicide  to  manslaughter,  and  refrain  from 
introducing  any  evidence. 

Same  —  Manslaughter — ^Defendant's    Guilt — Withdrawing    Question     from 
Jury. 

8.  Where  the  state's  evidence  made  out  only  a  ease  of  manslaughter 
it  was  error  to  refuse  defendant's  request  to  withdraw  from  jury  the 
question  whether  the  evidence  made  out  a  case  of  murder. 

Same — Insanity — Proper  Refiisal  of  Instruction. 

9.  Evidence  that  defendant's  reason  had  been  clouded  by  intoxication 
during  the  earlier  hours  of  the  homicide,  and  that  he  suffered  periodical 
attacks  due  to  a  diseased  condition  of  the  heart,  did  not  warrant  an 
instruction  upon  the  question  of  his  insanity. 

Appeal  from  District  Court,  Mineral  County;  Theo.  Lentz, 
Judge. 

Alex  Kuum  was  convicted  of  murder  in  the  second  degree, 
and  from  the  judgment  and  an  order  denying  a  new  trial  he 
appeals.     Judgment  and  order  reversed  and  cause  remanded. 

Messrs,  Mwrphy  &  Whitlock,  for  Appellant,  submitted  a  brief ; 
Mr.  A,  N.  Whitlock  argued  the  cause  orally. 

In  th«  absence  of  any  evidence  aside  from  the  shooting,  as- 
suming defendant  fired  the  shot,  there  are  only  three  possible 
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conclusioDB, — intentional  killing,  negligent  killing,  accidental 
or  unintentional  killing.  The  first,  we  submit,  is  fully  rebutted 
by  the  facts ;  negligence  will  not  be  presumed,  and  if  it  should 
be,  then  the  crime  resulting  from  the  negligent'  use  of  a  gun 
would  be  manslaughter  and  not  murder,  and  the  court  in  that 
event  should  have  sustained  defendant's  motion  to  withdraw  the 
question  of  murder  from  the  consideration  of  the  jury.  (Whar- 
ton's Criminal  Law,  p.  618;  State  v.  Stitt,  146  N.  C.  643,  17 
L.  B.  A.  (n.  s.)  308,  61  S.  E.  566.) 

Under  the  evidence  the  defendant  was  entitled  to  have  the 
issue  of  excusable  homicide  submitted  to  the  jury.  The  follow- 
ing recent  cases  somewhat  similar  in  character  so  hold:  McPeak 
V.  State,  80  Tex.  Cr.  50,  187  S.  W.  754;  MaldoTiado  v.  State, 
70  Tex.  Cr.  205,  156  S.  W.  647;  Fitzgerald  v.  State,  112  Ala.  34, 
20  South.  966 ;  Brock  v.  Commonwealth,  33  Ky.  Law  Rep.  630, 
110  S.  W.  878. 

The  issue  of  insanity  should  be  presented  by  instructions  if 
there  is  any  evidence  on  the  point.  (Alberty  v.  State,  10  Okl. 
Cr.  616,  52  L.  R.  A.  (n.  s.)  248,  140  Pac.  1025;  Litchfield  v. 
State,  8  Okl.  Cr.  164,  45  L.  R.  A.  (n.  s.)  153,  126  Pac.  707; 
Smith  V.  State,  12  Okl.  Cr.  307,  155  Pac.  699;  Dnke  v.  State, 
61  Tex.  Cr.  441,  134  S.  W.  705.) 

Mr,  S.  C,  Ford,  Attorney  General,  and  Mr.  Frank  Woody, 
Assistant  Attorney  General,  for  the  State,  submitted  a  brief; 
Mr.  Woody  argued  the  cause  orally. 

While  the  evidence,  taken  as  a  whole,  may  possibly  fail  to 
show  that  degree  of  premeditation  and  deliberation  necessary  to 
constitute  murder  in  the  first  degree,  yet  unquestionably  it  does 
tend  to  show  the  existence  of  all  of  the  essential  elements  neces- 
sary to  constitute  murder  in  the  second  degree,  and  this  being 
so,  while  possibly  the  court  should  have  withdrawn  from  the 
jury  all  consideration  of  the  question  of  guilty  or  innocence  of 
murder  in  the  first  degree,  yet,  the  jury  by  its  verdict  ha\'ing 
acquitted  the  defendant  of  murder  in  the  first  degree,  failure  to 
do  so  did  not  constitute  reversible  error.     {Morgan  v.  Territory, 
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16  Okl.  530,  85  Pac.  718 ;  Ross  v.  State,  8  Wyo.  351,  57  Pac.  924 ; 
People  V.  Taylor,  36  Cal.  255;  State  v.  Pelker,  27  Mont.  451, 
71  Pac.  668,  671;  Skidds  v.  State,  149  Ind.  395,  49  N.  B.  351.) 

If  the  defendant  in  drawing  and  pointing  the  revolver  at  the 
deceased  was  committing  an  unlawful  act,  then  the  killing  of 
the  deceased  was  not  homicide  by  misadventure,  but  was  in- 
voluntary manslaughter.  {Ford  v.  State,  71  Neb.  246,  115  Am. 
St.  Rep.  591,  98  N.  W.  807 ;  WUliamson  v.  State,  2  Ohio  C.  C. 
292;  WUliams  v.  State,  83  Ala.  16,  3  South.  616;  State  v. 
Emery,  78  Mo.  77,  47  Am.  Rep.  92.) 

When  a  firearm  is  x)ointed.or  aimed  by  one  person  at  another, 
or  in  the  direction  of  another,  and  is  discharged,  killing  the 
person  at  whom  it  is  pointed  or  aimed,  and  there  is  no  malice 
or  intention  on  the  part  of  the  slayer  to  kill  or  injure,  but  there 
is  carelessness  and  negligence  on  the  part  of  the  slayer,  the  homi- 
cide is  not  by  misadventure,  but  is  manslaughter.  (Murphy  v. 
CommonwealtJi,  15  Ky.  Law  Rep.  215,  22  S.  W.  649 ;  Bwrton  v. 
State,  92  Ga.  449,  17  S.  B.  99;  Cook  v.  State,  93  Ga.  200,  18 
S.  E.  823 ;  Tharp  v.  State,  99  Ark.  188,  137  S.  W.  1097 ;  State 
V.  Mordhan,  7  Penne.  (Del.)  494,  77  Atl.  488;  Tyner  v.  United 
States,  2  Okl.  Or.  689,  103  Pac.  1057 ;  State  v.  Vance,  17  Iowa, 
138,  139 ;  Minton  v..  Commonwealth,  79  Ky.  461,  463 ;  State  v. 
Morrison,  104  Mo.  638,  16  S.  W.  492;  State  v/Grote,  109  Mo. 
345,  19  S.  W.  93;  Meyers  v.  State  (Miss.),  23  South.  428;  Aus- 
tin  V.  State,  145  Ala.  37,  40  South.  989;  State  v.  Dttgan,  1 
Houst.  C.  C.  563;  Woods  v.  State,  137  Ga.  85,  72  S.  E.  908; 
1  Wharton's  Criminal  Law,  618;  13  R.  C.  L.  860.) 

MR.  CHIEF  JUSTICE  BRANTLY  delivered  the  opinion  of 

the  court. 

• 

The  defendant,  Alex  Kuum,  was  convicted  of  the  crime  of 
murder  in  the  second  degree  and  sentenced  to  a  term  of  im- 
prisonment in  the  state  prison.  He  appeals  from  the  judgment 
and  an  order  denying  him  a  new  trial. 

The  first  contention  made  in  his  behalf  is  that  the  evidence 
was  insufficient  to  justify  the  verdict  (1)  in  that,  though  that 
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introduced  by  the  state  showed  that  the  defendant  shot  and 
killed  the  deceased,  it  also  showed  that  the  killing  was  accidental 
and  therefore  excusable;  and  (2)  that,  though  it  be  conceded 
that  the  killing  waa  not  excusable,  the  evidence  from  any  point 
of  view  did  not  justify  a  finding  of  any  higher  grade  of  homicide 
than  involuntary  manslaughter. 

The  killing  occurred  on  October  1,  1917,  at  Sildix,  a  flag  sta- 
tion on  the  Northern  Pacific  Railway  in  Mineral  county,  two 
or  three  miles  from  the  Idaho  state  line.  The  defendant  re- 
sided at  MuUan,  Idaho.  He  is  a  Russian  from  Esthonia,  igno- 
rant, of  a  low  order  of  intelligence,  and  unable  to  speak  the 
English  language  beyond  a  few  words.  On  the  morning  in 
question  he  came  by  train  to  Sildix,  arriving  at  about  11  o'clock. 
Several  others  arrived  at  the  same  time,  all  of  whom  were 
strangers  to  him.  These  were  Pinlanders,  as  were  ako  all  the 
others  who  were  about  the  place  during  the  day,  including 
Godfried  Peterson,  the  deceased.  None  of  them  spoke  English 
well;  nor  did  the  defendant  understand  or  speak  the  Finnish 
language.  The  defendant  as  well  as  the  other  witnesses  gave 
their  testimony  through  an  interpreter.  For  this  reason,  and 
because  of  the  fact  that  at  the  time  of  the  shooting  all  of  them 
were  more  or  less  under  the  influence  of  liquor  and  consequently 
that  their  recollection  of  what  occurred  was  imperfect,  it  is  diffi- 
cult to  gather  a  clear  account  of  the  incidents  preceding  and 
leading  up  to  the  killing.  A  cabin  near  the  station  owned  by 
one  Everett  was  occupied  and  used  at  the  time  by  the  witnesses 
Norman  and  Lebstadt  as  a  boarding-house  to  accommodate  those 
who  worked  in  mining  prospects  in  the  mountains  near  by. 
Apparently  it  was  used  also  as  the  headquarters  for  the  conduct 
of  an  illicit  trade  in  alcoholic  liquors  to  be  conveyed  across  the 
line  into  Idaho,  as  well  as  to  furniijh  them  by  the  drink  to  any 
one  who  cared  to  go  there.  The  cabin  consisted  of  two  rooms 
besides  a  woodshed  in  the  rear.  The  rooms  were  connected  by 
a  door.  One  of  them  was  called  a  sitting-room.  In  it  were 
two  beds,  one  large  and  the  other  a  small  one,  the  former  situ- 
ated near  the  door  leading  out  to  the  front.    The  other  room 
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was  used  as  a  kitchen  and  eating-room.  A  door  opened  from 
the  sitting-room  into  the  woodshed.  The  small  bed  was  near 
the  door.  As  soon  as  the  defendant  reached  the  place  he  began 
to  drink,  and,  in  company  with  others,  including  the  deceased, 
continued  to  do  so  until  4  or  4:30  o'clock  in  the  afternoon.  The 
deceased  made  his  home  at  Sildix. 

There  is  no  evidence  disclosing  how  he  and  the  defendant 
became  acquainted  with  each  other,  nor  how  they  happened  to 
be  together  at  the  time  of  the  shooting.  It  does  not  appear  that 
they  had  met  before  that  day.  A  few  minutes  before  the  shoot- 
ing they  came  into  the  sitting-room  together.  Both  of  them  had 
been  drinking,  but  were  apparently  friendly.  Gus  Sundberg, 
the  only  eye-witness  of  the  shooting,  was  lying  on  the  large  bed. 
Ernest  Carlson  was  sitting  by  him  on  the  bed  talking  to  him. 
The  defendant  and  deceased  were  standing  together  talking,  ap- 
parently discussing  the  quality  of  a  revolver  which  the  defend- 
ant had  taken  from  his  pocket.  The  few  words  overheard  by 
Sundberg  and  Carlson  were  spoken  in  English.  The  only  words 
Carlson  heard  were:  ** Liberty  1  We  have  no  liberty."  These 
were  spoken  by  the  defendant.  The  following  excerpts  from 
the  testimony  of  Sundberg  furnish  the  only  explanation  as  to 
how  the  shooting  occurred:  *'I  seen  him  [Kuum]  have  a  gun 
in  his  hand ;  he  took  it  out  of  his  pocket  or  had  it  in  his  hand. 
I  don't  know.  He  was  holding  it  this  way.  As  to  how  he  was 
holding  it,  •  •  •  I  will  ask  you  to  show  me  the  gun.  As 
far  as  I  remember,  I  noticed  the  flash — ^he  held  it  in  this  man- 
ner [indicating].  I  didn't  notice  much.  He  was  talking  and 
doing  some  motion.  I  didn't  pay  attention,  but  I  remember 
Qodfried  [the  deceased]  got  hold  of  the  business  end  and  says, 
*That  gun  ain't  no  good,'  and  I  thought  it  was  all  over.  And 
at  that  time  I  was  talking  too.  I  took  my  eye  oflf,  and  I  was 
talking  to  Carlson  about  leaving  the  place,  and  all  at  once  I 
noticed  this  here  motion,  and  all  at  once  it  went  off.  Q.  Now  I 
want  to  ask  you  just  one  other  thing  as  to  that,  and  we  have  to 
ask  all  of  these  things.  After  Alex  had  the  gun  up  this  way 
[illustrating]  and  Peterson  had  his  hand  over  there  and  Peter- 
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son  said,  'That  gun  wouldn't  hurt  anybody,*  or  'shoot  any- 
body/ or  whatever  it  was,  did  Alex  hold  it  down  this  way  and 
then  up  this  way  [illustrating]  f  A.  I  noticed  the  motion  dis^ 
tinctly.  I  took  my  eye  off,  and  just  as  I  looked  back  I  noticed 
the  motion.  It  was  just  a  short-arm  movement.  I  don't  think 
it  came  from  the  pocket.  I  don't  believe  it  ever  went  to  the 
pocket.  •  •  •  Yes,  he  [deceased]  was  backing  away  from 
him  at  the  time  he  had  hold  of  the  gun,  and  Kuum  was  follow- 
ing him  up,  apparently.  As  to  whether  Peterson  was  pulling 
the  gun  or  Euum  was  pushing  him,  I  didn't  pay  much  attention. 
When  I  saw  the  gun  they  were  perfectly  still — they  were  per- 
fectly still.  I  didn't  hear  any  loud  or  violent  talk  between 
them.  There  was  no  loud  talk.  Q.  Then,  the  last  you  saw  be- 
fore the  fatal  shot  was  fired,  Peterson  had  hold  of  th^  gun  bar- 
rel A.  Previous  to  that.  The  next  thing  I  saw,  Euum  drawing 
the  gun  down  on  Peterson.  I  saw  the  actual  explosion.  I  don't 
know  where  Euum  brought  his  hand  from  when  the  shot  was 
fired;  all  I  noticed  was  that  short-arm  movement.  It  is  my 
impression  that  the  shot,  the  explosion,  seemed  to  be  an  answer 
to  the  challenge  that  the  gun  was  no  good;  it  followed  the  re- 
mark so  fast — ^it  came  just  after  that  remark.  •  •  •  As  to 
whether  Peterson  actually  had  hold  of  the  end  of  this  gun,  or 
how,  and  being  asked  to  illustrate,  I  will  say  that  he  was  slip- 
ping around  with  his  fingers  like  this  [illustrating]  and  says, 
'This  is  no  good.'  So  that  he  didn't  have  hold  of  it  as  counsel 
for  the  state  now  has — ^not  tight.  •  •  •  As  to  the  short- 
arm  movement  which  I  have  illustrated,  I  couldn't  say  how 
Peterson  was  holding  it,  whether  he  had  it  up  that  way  as  you 
illustrate,  or  down.  I  took  my  eyes  away  just  after  that ;  and 
the  next  time  I  looked  I  saw  Alex  pull  the  gun  on  him  with  this 
short-arm  movement  tihat  I  have  indicated.  In  answer  to  Mr. 
Murphy  I  said  the  gun  went  off.  As  to  whether  I  meant  that 
it  went  off  while  Peterson  was  holding  the  end  like  that  and  it 
was  being  held  up  like  that  by  the  other,  no;  I  can't  rightly 
answer  that  question.  I  have  already  illustrated  that  there  was 
this  movement  of  the  arm;   that  is  right.    •    •    •    As  to 
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whether  they  were  fighting  or  quarreling,  I  thought  they  were 
more  in  a  joshing  way;  I  don't  recall  Kuum  saying  a  word.  As 
to  whether  there  was  a  quarrel  between  them,  that  was  all  the 
talk  there  was.  No,  indeed,  there  was  no  swearing  or  threaten- 
ing language.  So  far  as  I  know,  judging  from  all  I  saw  previ- 
ous to  the  shot  being  fired,  they  were  as  friendly  as  drunken 
people  can  be.  Yes;  that  is  very  friendly.  I  believe  they  can 
be  more  friendly  then  than  in  any  other  condition." 

The  witness  Carlson  was  sitting  with  his  back  toward  the  de- 
fendant and  the  deceased,  and  aside  from  the  few  words  he 
heard  defendant  speak,  his  attention  was  not  directed  to  them 
until,  hearing  the  shot,  he  turned  and  saw  the  deceased  fall, 
exclaiming  ''I  am  shot.'*  He  then  saw  defendant  with  the  re- 
volver in  his  hand.  He  had  not  seen  it  until  that  time.  This 
witness  had  been  drinking  with  the  defendant.  When  the  shot 
was  fired  he  ran  from  the  room.  A  few  minutes  later  he  re- 
turned with  others,  who  seized  the  defendant  and  held  him  down 
for  a  few  minutes  on  the  small  bed.  We  quote  the  following 
from  his  testimony:  "They  were  not  quarreling,  and  there  was 
no  loud  talking.  No ;  I  did  not  see  a  gun  in  the  hands  of  Kuum 
at  that  time.  The  first  that  I  knew  that  there  was  a  gun  there 
at  all  was  a  shot  that  I  heard  fired.  •  •  •  They  were  both 
pretty  drunk.  I  thought  they  were  good  friends.  So  far  as  I 
could  judge  they  were  very  friendly;  that  is  true.  •  •  • 
Kuum  was  excited  after  the  shot — after  it  was  all  over.  He 
didn't  seem  to  be  excited  before  or  angry.  It  was  all  after  this 
occurred."  The  defendant  and  the  deceased  were  both 
strangers  to  this  witness. 

The  witness  Charles  Lattman  passed  through  the  room  to  the 
kitchen  a  few  minutes  before  the  shooting.  He  was  sitting  at 
the  table  eating  when  it  occurred.  As  he  passed  through  the 
room  he  saw  the  defendant  and  the  deceased  standing  talking 
together.  He  heard  the  deceased  say,  **You  shouldn't  do  that." 
At  that  time  they  seemed  to  be  *'good  friends." 

Dr.  Fulscher,  called  from  Saltese  to  attend  the  deceased, 
reached  Sildix  about  6 :30  o  'clock  in  the  evening.    He  found  de- 
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ceased  suffering  from  a  wound  in  his  abdomen.  After  adminis- 
tering restoratives  he  questioned  him.  **I  asked  him  if  there 
had  been  a  quarrel,  and  he  said,  *No'  he  had  not  had  any  words 
at  all,  and  I  said,  'Did  this  man  shoot  you  intentionally f  and 
he  said,  'I  think  it  was  an  accident.'  "  Later  he  questioned 
the  deceased  further,  asking  whether  the  shooting  was  an  acci- 
dent or  not^  The  reply  made  was,  **I  guess  he  didn't  like  me." 
During  the  hour  or  more  he  was  with  him,  the  deceased  did  not 
**at  any  time  make  any  expression  of  hostility  toward  Kuum  at 
all.  Mr.  McKinley  and  I  were  questioning  him  together  to 
get  a  statement,  and  he  said,  *It  was  only  an  accident.'  " 

McKinley  was  a  deputy  sheriff  residing  at  Wallace,  Idaho. 
He  removed  the  deceased  to  Wallace,  where  he  died  during  the 
night.  While  at  Sildix  he  asked  deceased  '*if  there  was  any 
trouble,  what  the  cause  of  the  shooting  was,"  and  he  said, 
** There  was  no  trouble,  no  quarrel;  he  just  pulled  down  and 
shot  me." 

This  is  all  the  testimony  introduced  by  the  state  except  that 
there  was  evidence  tending  to  show  that  the  defendant  after  he 
was  released  made  some  attempt  to  leave  the  neighborhood  of 
Sildix  and  conceal  himself.  It  was  not  contradicted  in  any  sub- 
stantial particular  by  the  testimony  of  the  defendant  or  any  of 
his  witnesses,  the  defendant  himself  not  questioning  the  account 
given  by  Sundberg,  the  principal  witness  for  the  state.  On  the 
contrary,  he  stated  that  after  he  had  taken  two  cups  of  whisky 
and  hot  water  soon  after  his  arrival  at  Sildix,  he  lost  his  memory 
entirely,  and  did  not  know  what  had  occurred  thereafter  until 
later  in  the  evening,  when  he  found  himself  at  MuUan,  and  was 
told  by  a  friend  there  that  he  had  shot  a  man.  There  was  testi- 
mony to  the  effect  that  immediately  after  the  shooting  both 
defendant  and  deceased  stated  that  it  was  an  accident. 

We  do  not  think  that  the  evidence  required  the  conclusion  as 
a  matter  of  law  that  the  homicide  was  the  result  of  an  accident, 
[1]  and  was  therefore  excusable  within  the  meaning  of  section 
8299  of  the  Revised  Codes.  Subdivision  1  of  that  section  de- 
clares a  homicide  to  be  excusable  '^when  committed  by  accident 
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or  misfortune,  in  lawfully  correcting  a  child  or  servant,  or  in 
doing  any  other  lawful  act  by  lawful  means,  with  usual  and 
ordinary  caution,  and  without  any  unlawful  intent/'  The  de- 
fendant and  the  deceased  were  strangers.  This  being  so,  the 
homicide  was  excusable,  if  at  all,  under  the  last  clause  of  the 
subdivision  quoted.  In  other  words,  the  evidence  must  have 
furnished  the  basis  for  the  single  inference  that  when  the  shot 
was  fired  defendant  was  engaged  (a)  in  doing  a  lawful  act; 
(b)  by  lawful  means;  (c)  with  usual  and  ordinary  caution;  and 
(d)  without  any  unlawful  intent.  It  is  said  by  counsel  that  it 
may  be  as  fairly  inferred  from  the  evidence  that  the  deceased 
brought  about  his  own  death  by  taking  hold  of  the  revolver  and 
pulling  it,  and  thus  causing  the  shot  to  be  discharged,  as  that 
defendant  discharged  it.  Taking  into  consideration  the  fact 
[2]  that  the  defendant  and  the  deceased  were  strangers ;  that 
they  were  apparently  friendly;  that  there  was  no  swearing  oi 
threatening  language  used  by  either;  that  the  defendant  was 
very  much  intoxicated  at  the  time;  that  deceased  himself  said 
that  the  shot  was  an  accident ;  and  that  there  was  no  motive  for 
[3]  the  shooting — we  conclude  that  it  was  unintentional.  If 
one  person  presents  a  loaded  firearm  at  another,  with  a  purpose 
to  do  the  other  an  injury  or  put  him  in  fear,  he  is  guilty  of 
doing  an  unlawful  act,  for  it  amounts  to  an  assault.  (State  v. 
Barry,  45  Mont.  598,  41  L.  R.  A.  (n.  s.)  181,  124  Pac.  775;  State 
V.  Papp,  51  Mont.  405,  153  Pac.  279.)  But  if  the  pointing  of 
the  weapon  is  accidental,  or  if  there  is  no  purpose  or  intention 
to  injure  the  other  by  putting  him  in  fear  or  otherwise,  the  act 
is  not  unlawful,  in  the  sense  that  it  is  a  crime  punishable  by  law. 
This  conclusion,  however,  does  not  render  necessary  the  addi- 
[4]  tional  conclusion  that  the  homicide  was  excusable.  It  was 
still  a  question  to  be  resolved  by  the  jury  whether  the  defendant 
was  exercising  usual  and  ordinary  caution  in  handling  the  re- 
volver as  he  did.  It  is  a  possible  inference  from  the  witness 
Sundberg's  account  of  the  shooting  that  after  the  defendant 
took  the  revolver  from  his  pocket  he  held  it  so  that  it  was  point- 
ing toward  the  deceased,  and  that,  if  by  any  means  it  should 
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be  difichargedy  it  woidd  almost  surely  injure  him.  The  jary 
could  conclude  that  the  defendant  was  not  in  the  exercise  of 
the  measure  of  caution  or  careful  attention  which  the  circum- 
stances demanded.  It  is  true  that  it  is  not  clear  whether,  when 
the  shot  was  fired,  the  deceased  had  hold  of  the  revolver;  but, 
assuming  that  he  did  retain  hold  of  it  until  the  shot  was  dis- 
charged, and  assuming,  further,  that  he  pulled  it  in  an  effort 
to  get  possession  of  it  or  in  order  to  make  further  examination 
of  it,  thus  causing  the  discharge,  there  was  stUl  left  room  for 
the  inference  that  the  discharge  would  not  have  occurred  if  the 
defendant  had  not  been  careless  in  attempting  to  retain  posses- 
sion. However  this  may  have  been,  it  was  the  province  of  the 
jury  to  determine  whether  the  killing  was  excusable.  If  it  was 
[6]  not  excusable,  it  was  involuntary  manslaughter  within  sub- 
division 2  of  section  8295  of  the  Revised  Codes.  The  negligent 
handling  of  a  dangerous  agency  such  as  a  loaded  firearm,  caus- 
ing or  contributing  to  the  death  of  another  person,  is  involun- 
tary manslaughter.  (1  Wharton's  Criminal  Law,  sec.  305;  1 
McClain's  Criminal  Law,  sees.  345,  349.) 

The  contention,  however,  that  the  evidence  did  not  justify  the 
finding  of  murder  in  the  second  degree  is  well  made.  Section 
[6]  9282  of  the  Revised  Codes  provides:  *'Upon  a  trial  for 
murder,  the  commission  of  the  homicide  by  the  defendant  being 
proved,  the  burden  of  proving  circumstances  of  mitigation,  or 
that  justify  or  excuse  it,  devolves  upon  him,  unless  the  proof 
on  the  part  of  the  prosecution  tends  to  show  that  the  crime  com- 
mitted only  amounts  to  manslaughter,  or  that  the  defendant  was 
justifiable  or  excusable. "  Under  this  provision,  the  state  having 
established  the  killing  by  the  defendant,  in  the  absence  of  any 
evidence  tending  to  show  circumstances  of  mitigation  or  to  jus- 
tify or  excuse  ft,  the  presumption  arises  that  the  killing  was 
prompted  by  malice  and  was  murder  in  the  second  degree.  If 
the  prosecution  then  seeks  to  convict  the  accused  of  murder  in 
the  first  degree,  the  burden  is  upon  it  to  prove  deliberation.  So 
the  burden  would  rest  upon  the  defendant  to  produce  evidence 
sufiScient  to  create  a  reasonable  doubt  of  the  existence  of  malice 
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if  he  would  reduce  the  grade  of  homicide  to  maiuslaughter. 
(State  V.  Fisher,  23  Mont.  540,. 59  Pac.  919.)  The  burden  cast 
upon  the  defendant  would  not  at  any  stage  of  the  trial  be  greater 
than  this.  (State  v.  Spotted  Hawk,  22  Mont.  33,  55  Pac.  1026; 
State  V.  Peel,  23  Mont.  358,  75  Am.  St.  Rep.  529,  59  Pac.  169 ; 
State  V.  Fisher,  supra;  State  v.  Leakey,  44  Mont.  354,  120  Pac. 
[7]  234.)  When,  therefore,  the  evidence  of  the  prosecution 
itself,  as  here,  tends  to  show  that  the  crime  committed  only 
amounts  to  manslaughter,  the  presumption  of  the  existence  of 
malice  does  not  obtain.  When  the  evidence  is  in  this  condition 
the  defendant  may,  if  he  chooses,  take  advantage  of  the  case  as 
made  by  the  state  and  refrain  from  introducing  any  evidence. 
(State  V.  Powell,  54  Mont.  217,  169  Pac.  46.)  As  pointed  out 
above,  the  evidence  justifying  the  conclusion  that  the  defendant 
fired  the  shot  unintentionally,  the  conviction  of  murder  cannot 
be  sustained. 

Counsel  for  the  defendant  requested  the  court  to  withdraw 
[8]  from  the  jury  consideration  of  the  question  whether  the 
evidence  made  out  a  case  of  murder.  In  view  of  the  condition 
of  the  evidence,  the  request  should  have  been  granted. 

Counsel  requested  the  court  to  submit  to  the  jury  the  question 
[9]  whether  the  defendant  was  insane  at  the  time  the  shooting 
occurred.  The  requested  instructions  embody  correct  state- 
ments of  the  rules  of  law  applicable  when  the  defendant  relies 
upon  insanity  as  a  defense.  But  we  do  not  find  any  evidence 
in  the  record  which  required  the  question  of  defendant's  mental 
condition  to  be  submitted  to  the  jury.  There  is  nothing  in  the 
statement  of  any  witness  which  had  any  necessary  tendency  to 
show  that  the  defendant  was  impelled  by  any  insane  delusion 
or  by  any  irresistible  impulse;  nor,  except  so  far  as  his  reason 
had  been  clouded  and  obscured  by  the  intoxication  resulting 
from  his  indulgence  in  drink  during  the  earlier  hours  of  the 
day,  that  he  did  not  understand  what  he  was  doing.  There  was 
evidence  tending  to  show  that  he  suffered  periodical  attacks  due 
to  a  diseased  condition  of  his  heart;  but  this  did  not  tend  to 
show  that  he  was  mentally  irresponsible.    At  the  time  of  the 
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shooting  he  had  become  very  much  intoxicated — bo  much  so  that, 
according  to  his  own  testimony,  he  did  not  afterward  remember 
what  was  going  on  about  him  or  what  he  himself  did.  But  this 
did  not  tend  to  show  a  diseased  mental  condition;  nor  could  it 
be  alleged  as  an  excuse  for  an  unlawful  act  committed  by  him 
while  he  was  in  that  condition.  (Rev.  Codes,  sec.  8114.)  If 
there  had  been  any  substantial  evidence  pointing  to  the  conclu- 
sion that  he  was  affected  by  a  mental  disease,  it  would  have  been 
the  duty  of  the  court  to  submit  the  question  of  his  mental 
capacity.  As  there  was  not,  the  requested  instructions  would 
not  have  served  any  purpose  other  than  to  confuse  the  jury. 

Several  other  contentions  are  made  by  counsel;  but,  as  they 
are  without  substantial  merit,  we  deem  it  unnecessary  to  give 
them  special  notice. 

The  judgment  and  order  are  reversed,  and  the  cause  is 
remanded,  with  directions  to  grant  the  defendant  a  new  trial. 

Reversed  and  remanded. 

Mr.  Justice  Holloway  and  Mr.  Justice  Cooper  concur. 


DENNIS,  County  Treasurer,  Appellant,  v.  FIRST  NAT. 
BANK  OF  GREAT  FALLS,  Respondent. 

(No.  4,276.) 
(Submitted  January  9,  1919.    Decided  February  3,  1919.) 

[178  Ric.  580.] 

Taxation — National  Bank  Stock — Power  of  State — Statutes — 
IvA/alidity, 

Taxation — National  Bank  Stock— iHow  AsseBsable. 

1.  The  stock  of  a  national  bank  (like  that  of  a  state  bank)  is  assess- 
able at  its  full  cash  value,  less  the  amount  of  property  representing 
that  stock  which  has  been  otherwise  taxed. 


Authorities  discussing  the  question  of  state  taxation  of  national  banks 
are  collated  in  notes  in  45  L.  R.  A.  737;  3  K  R.  A.  (n.  8.)  584:  10 
L.  B.  A.  (n.  8.)  947;  K  B.  A.  1916C,  386. 
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Same— National  Banks — Shares  of  Stoek. 

2.  The  taxing  power  of  the  state  with  reference  to  a  national  bank 
is  limited  to  a  tax  upon  its  real  estate  assessable  to  the  bank,  and  to 
one  upon  its  shares  of  stock  assessable  to  the  holders  thereof. 

Same — Bank  Stock — Statute — Invalidity. 

3.  Held,  that  Chapter  31,  Laws  of  1915,  amendatory  of  sections 
2503-2505,  Revised  Codes,  prescribing  the  mode  of  assessment  of  bank 
stocks,  is  invalid  in  so  far  as  it  provides  that  the  assessed  (instead 
of  the  actual)  valuation  of  the  bank's  real  estate  shall  be  deducted 
from  the  total  value  of  its  capital  stock,  surplus  and  undivided  profits. 

Appeal  from  Eighth  District  Court,  Cascade  County;  H.  H. 
Euring,  Judge, 

Action  by  Lee  Dennis,  Treasurer  of  Cascade  County,  Mon- 
tana, against  the  First  National  Bank  of  Great  Falls,  Montana, 
for  and  on  behalf  of  its  stockholders.  From  a  judgment  for 
defendant,  plaintiff  appeals.    Affirmed. 

Mr,  Oeo.  A.  Judson,  Mr,  H,  R,  Eickemeyer  and  Mr,  La  Rue 
Smith,  for  Appellant,  submitted  a  brief;  Mr,  Frank  Woody, 
Assistant  Attorney  General,  argued  the  cause  orally. 

The  provisions  of  Chapter  31,  Laws  of  1915,  apply  to  all 
banks  or  banking  corporations  within  the  state,  so  that  there 
is  no  question  of  discrimination  against  national  banks  as  such. 
(Illinois  Nat.  Bank  v.  Kinsella,  201  111.  31,  66  N.  E.  338 ;  Mer- 
cantile  Nat.  Bank  v.  New  York,  121  U.  S.  138,  30  L.  Ed.  89^, 
7  Sup.  Ct.  Rep.  826;  First  Nat,  Bank  v.  Chapman,  173  U.  S. 
205,  43  L.  Ed.  69,  19  Sup.  Ct.  Rep.  407;  Talhott  v.  Board  of 
County  Commrs.  of  SUver  Bow  Co.,  139  U.  S.  438,  35  L.  Ed.  210, 
11  Sup.  Ct.  Rep.  594;  First  Nat.  Bank  v.  Chehalis  Co.,  166 
U.  S.  440,  41  L.  Ed.  1069,  17  Sup.  Ct.  Rep.  629.) 

The  only  question  to  be  determined  in  resolving  the  validity 
of  the  method  of  assessment  provided  for  by  Chapter  31  is, 
whether  or  not  the  methods  of  assessment  directed  by  the  stat- 
ute amount  to  double  taxation.  It  is  dear  that  the  method 
directed  does  not  result  in  double  taxation,  for,  as  is  pointed 
out  in  Illinois  National  Bank  v.  Kinsella,  supra,  the  real  estate 
is  assessed  to  the  bank  while  the  shares  of  stock  are  assessed  to 
shareholders,  and  each  is  a  separate  kind  of  property. 

66  Mont. — 20 
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It  remains,  then,  to  determine  merely  whether  any  of  the 
shares  of  stock  of  the  respondent  have  been  taxed  which  rep- 
resent property  of  respondent,  within  the  state,  and  is  other- 
wise taxed;  that  is  to  say,  whether  any  of  the  shares  of  stock 
taxed  represent  real  property.  The  full  cash  value  of  real 
property  of  respondent  represented  by  its  capital  stock  is  not 
the  amount  at  which  it  carries  its  real  estate  upon  its  books,  but 
is  the  amount  at  which  the  property  would  be  taken  in  pay- 
ment of  a  just  debt  due  from  a  solvent  creditor.  {WeUs-Faryo 
&  Co.  V.  Harrington,  54  Mont.  235,  169  Pac.  463.)  This  is  also 
the  assessed  value.  The  assessor  could  not  assess  it  for  more. 
And  if  he  did  not  assess  the  balance  as  shares  of  stock,  that  por- 
tion would  escape  taxation  altogether. 

It  has  repeatedly  been  held  that  the  deduction  of  the  assessed 
value  of  real  estate  from  the  capital  of  the  bank  and  assessment 
of  the  balance  to  shareholders  is  not  invalid  as  constituting 
double  taxation. 

The  Constitution  and  statutes  of  Utah  as  reviewed  in  the 
decision  of  the  United  States  supreme  court  in  Commercial  NaL 
Bank  v.  Chambers,  182  U.  S.  556,  45  L.  Ed.  1227,  21  Sup.  Ct. 
Rep.  863),  were  substantially  the  same  as  those  in  Montana.  The 
statute  on  assessment  of  bank  stock  provided'  for  deducting 
from  the  value  of  the  shares  a  sum  in  the  same  proportion  to 
such  value  as  the  assessed  value  of  the  real  estate  of  the  bank 
bears  to  the  whole  amount  of  capital,  surplus,  reserve  and  un- 
divided profits.  This  method  of  assessment  was  upheld  as  not 
constituting  double  taxation,  and  the  court  upheld  the  action 
of  the  assessor  in  refusing  to  deduct  the  assessed  value  of  real 
estate  located  out  of  the  state  and  owned  by  the  bank.  (See, 
also,  Crocker  v.  Scott,  149  Cal.  575,  87  Pac.  102;  37  Cyc.  832.) 

Mr,  8.  C.  Ford,  Attorney  General,  and  Mr.  Frank  Woody, 
Assistant  Attorney  General,  for  Appellant,  submitted  a  supple- 
mental brief. 

Section  2502,  Revised  Codes,  requiring  all  property  to  be  as- 
sessed at  full  cash  value  was  in  full  force  and  effect  when  Chap- 
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ter  31  was  passed,  and  it  must  have  been  the  theory  of  the 
legislature  in  enacting  such  Chapter  that  the  administrative  offi- 
cers would  comply  with  the  mandatory  provision  of  section 
2502,  and  that  consequently  the  assessed  value  and  the  full  cash 
value  would  be  approximately  the  same.  If  the  administra- 
tive officers  had  complied  with  the  mandatory  provision  of  this 
section  and  had  assessed  the  real  estate  of  the  bank  at  its  full 
cash  value,  it  could  not  successfully  be  contended  that  Chapter 
31  was  unconstitutional.  And  this  being  true,  the  contention 
of  respondent  resolves  itself  into  nothing  more  nor  less  than 
a  contention  that  because  the  administrative  officers  have  vio- 
lated the  mandatory  and  positive  provisions  of  section  2502, 
such  violations  render  Chapter  31  unconstitutional,  a  contention 
which  merits  no  consideration  whatever.  (PitUen  v.  Corporor 
Hon  Commission,  152  N.  C.  548,  68  S.  B.  155;  Caldwell  Land  & 
Lumber  Co.  v.  Smith,  151  N.  C.  70,  65  S.  E.  641 ;  Valley  Inv. 
Co.  V.  Board  of  Review,  152  Iowa,  84, 131  N.  W.  669 ;  Jenkins  v. 
Neff,  47  App.  Div.  394,  62  N.  Y.  Supp.  321;  affirmed  in  163 
N.  Y.  320,  57  N.  E.  408,  and  in  186  U.  S.  230,  46  L.  Ed.  1140, 
22  Sup.  Ct.  Rep.  905 ;  In  re  First  Nat.  Bank  County  Commis- 
sioners, 25  N.  D.  635,  L.  R.  A.  1915C,  386,  146  N.  W.  1064; 
Appeal  of  Barrett,  73  Conn.  288,  47  Atl.  243;  Corporation 
Commission  v.  /.  K.  Morrison  cfe  Sons  Co.,  155  N.  C.  53,  L.  R.  A. 
1915C,  380,  70  S.  E.  1079;  note  to  State  Board  v.  People 
ex  rel.  Ooggin,  58  L.  R.  A.  600;  Second  Ward  Sav.  Bamk  v. 
Leuch,  155  Wis.  493, 144  N.  W.  1119,  1122 ;  Uppincott  v.  Uppir^. 
cott,  75  N.  J.  L.  795,  69  Atl.  502 ;  United  States  Elec.  etc.  Co.  v. 
State,  79  Md.  63,  28  Atl.  768;  Commonwealth  v.  Virginia,  V.  & 
T.  Co.  (Va.),  66  S.  E.  853;  Scandinavian  American  Bank  v. 
Pierce  Co,,  161  Pac.  469.) 

Messrs,  Cooper,  Stephenson  &  Hoover,  for  Respondent,  sub- 
mitted a  brief;  Mr.  Sam  Stephenson  argued  the  cause  orally. 

The  contention  of  respondent  is  that  the  county  assessor  of 
Cascade  County  violated  the  provisions  of  section  17  of  Article 
XII  of  the  Montana  Constitution  in  the  manner  in  which  he 
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undertook  to  assess  tlie  property  of  the  First  National  Bank 
and  its  stockholders.  The  language  of  the  Constitution  is: 
''But  this  shall  not  be  construed  so  as  to  authorize  the  taxation 
of  the  stocks  of  any  company  or  corporiation  when  the  property 
of  such  company  or  corporation  represented  by  such  stocks  is 
within  the  state  and  has  been  taxed." 

Notwithstanding  the  citation  of  numerous  decisions,  appellant 
has  carefully  neglected  to  cite  the  case  of  Daly  Bank  etc.  Co. 
V.  Board  of  Commrs.,  33  Mont.  101,  81  Pac.  950,  which  very 
lucidly  construes  the  provisions  of  section  17,  Article  XII,  and 
in  fact  contains  a  clear  and  concise  decision  upon  the  very 
point,  and  the  only  point  of  contention  in  this  case.  We  call 
particular  attention  to  the  following  language:  ''To  the  extent 
that  the  capital  stock  is  represented  by  property  belonging  to 
the  state  bank  or  trust  company,  and  which  property  is  liable 
to  t€aation,  to  that  extent  the  stock  of  that  bank  or  trust  com- 
pany is  not  taxable." 

It  is  true  that  the  Daly  Bank  Case  had  to  do  with  a  state 
bank  and  not  with  a  national  bank,  but  under  the  limitation 
placed  by  Congress  upon  the  right  of  a  state  to  tax  national 
banks  as  contained  in  section  5219  of  the  federal  statutes,  any 
constitutional  limitation  affecting  the  right  of  the  state  to  tax 
state  banks  must  certainly  be  applicable  to  national  banks. 
This  court  did  not  say  in  the  Daly  Bank  Case,  "To  the  extent 
that  the  real  estate  had  been  valued  by  the  assessor,  the  stock 
of  that  bank  is  not  taxable,"  but  it  said,  "To  the  extent  that 
the  capital  stock  is  represented  by  real  estate  which  is  liable  to 
taxation  in  the  state  of  Montana,  to  that  extent  the  stock  of 
the  bank  is  not  liable  to  taxation." 

MR.  JUSTICE  COOPER  delivered  the  opinion  of  the  court. 

In  1915  the  legislative  assembly  enacted  Chapter  31  (Laws 
1915,  p.  45),  amendatory  of  sections  2503-2505  of  the  Revised 
Codes,  relating  to  the  assessment  of  real  estate  owned  by  banks, 
national  and  state,  and  shares  of  stock  of  such  institutions. 
Section  1  of  the  Act  provides:  "All  shares  of  stock  in  state  and 
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national  banks  and  banking  corporations,  whether  of  issue  or 
note  [not?],  existing  by  authority  of  the  United  States  or  of 
this  state,  and  located  within  this  state,  and  doing  business 
within  the  state  shall  be  assessed  to  the  owners  thereof;  •  •  • 
all  such  shares  must  be  listed  and  assessed  with  regard  to  their 
value  at  12  o'clock  noon,  on  the  first  Monday  of  March  of  each 
year,  to  be  ascertained  by  adding  the  surplus  and  undivided 
profits  to  the  face  value  of  such  shares,  provided,  that  if  any 
portion  of  the  capital  stock  of  any  bank  or  banking  corporation 
herein  named,  shall  be  invested  in  real  estate  and  such  bank 
or  banking  corporation  shall  hold  title  thereto,  the  assessed 
valuation  of  such  real  estate  shall  be  deducted  from  the  total 
value  of  the  shares  of  stock  of  such  bank'  or  banking  corpora- 
tion •  *  •  and  such  real  estate  shall  be  assessed  to  the  bank 
or  banking  corporation  holding  the  same,  as  other  real  estate. 
The  persons  or  corporations  who  appear  upon  the  records  of 
the  bank  or  banking  corporation  herein  named,  to  be  the  own- 
ers of  shares  at  the  close  of  the  business  day  next  preceding  the 
first  Monday  in  March  in  each  year,  shall  be  taken  and  deemed 
to  be  the  owners  thereof  for  the  purpose  of  this  section.  Such 
shares  of  stock  shall  not  be  assessed  at  any  higher  rate  than 
other  property  and  shall  be  subject  to  all  deductions  allowed 
or  given  in  the  assessment  of  other  property." 

Section  2  provides  that  the  bank  shall  pay  the  assessment 
upon  the  shares  above  mentioned,  and  that  for  convenience  their 
assessment  shall  be  entered  on  the  personal  property  list  in  the 
name  of  the  bank. 

Section  3  prescribes  the  duties  of  bank  oflScers,  requiring  them 
to  furnish  to  the  assessor  certain  information  with  relation  to 
the  capital  stock,  surplus,  etc.,  of  the  bank. 

Pursuing  the  provisions  of  the  Act,  the  assessor  of  Cascade 
county  assessed  the  shares  of  the  capital  stock  of  the  First  Na- 
tional Bank  of  Great  Falls  more  particularly  described  below. 
Th^  bank  refused  to  abide  by  the  assessment  and  a  suit  was  in- 
stituted by  the  treasurer  of  the  county  against  the  bank  to  have 
determined  the  rights  of  the  parties.    The  matter  was  submitted 
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to  the  court  on  an  a^eed  statement  of  facts,  the  more  salient 
features  of  which  may  be  briefly  epitomized  thus : 

It  is  agreed  that  the  cashier  of  defendant  bank  delivered  to 
the  assessor  the  statement  required  by  section  2  of  the  Act,  in- 
cluding the  face  value  of  the  bank's  capital  stock  ($200,000), 
the  amount  of  surplus  ($150,000),  and  undivided  profits 
($35,161.90),  making  a  total  of  all  three  items  of  $385,161.90; 
that  $344,358.98  of  this  amount  was  represented  by  and  invested 
in  real  ^tate  owned  by  the  bank  and  situate  in  Montana,  upon 
all  of  which  the  taxes  have  been  duly  paid  by  the  bank;  that 
the  real  estate  owned  by  it  in  Cascade  county  was  for  the  year 
1917  assessed  by  the  assessor  and  valued  for  assessment  at  the 
sum  of  $229,730;  that  the  assessor,  acting  under  the  provisions 
of  section  1  of  the  statute  above,  deducted  from  the  total  of 
capital  stock,  surplus,  and  undivided  profits  amounting  to 
$385,161.90  the  sum  of  $229,730,  the  assessed  valuation  placed 
by  him  upon  the  bank's  real  estate  located  in  Cascade  county, 
and  thus  ascertained  that  there  remained  the  sum  of  $155,431.90, 
not  represented  by  real  estate  and  taxable  to  the  stockholders  of 
the  bank  as  provided  by  the  statute,  and  assessed  such  amount 
at  seventy-five  cents  upon  the  dollar,  making  a  total  of  $116,575 ; 
that  agreeably  to  a  ruling  of  the  state  board  of  equalization  that 
all  bank  stock  should  be  assessed  at  sixty-five  cents  upon  the 
dollar  the  sum  last  above  mentioned  was  reduced  to  $101,030, 
at  which  amount  the  shares  were  assessed,  the  tax  levied 
amounting  to  $3,705.  It  was  further  agreed  that  if  the  con- 
tention of  the  bank  should  be  sustained,  i,  s.,  that  the  assessor 
should  have  deducted  from  the  total  of  capital  stock,  surplus 
and  undivided  profits,  $385,161.90,  the  amount  invested  in  real 
estate  owned  by  it,  to-wit,  $344,358.98,  there  would  have  re- 
mained $40,902.92  assessable  to  the  stockholders,  which,  assessed 
at  sixty-five  cents  upon  the  dollar  (agreed  to  be  the  true  valua- 
tion for  present  purposes),  would  have  been  of  the  assessable 
value  of  $26,586.89  only,  and  that  the  legal  tax  on  that  amount 
for  the  year  in  question  would  have  been  but  $975  instead  of 
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$3,705.26,  which  sum  of  $975  was  tendered  and  paid  into  court 
by  the  bank. 

The  district  court  found  in  favor  of  the  defendant's  conten- 
tion and  entered  judgment  accordingly.  The  county  treasurer 
has  appealed. 

The  trial  court  in  its  preface  to  the  ''conclusions  of  law" 
stated  the  point  at  issue  in  these  words:  ''The  only  question 
presented  by  the  facts  in  this  case  is  whether  the  acttial  amount 
of  real  estate  investments  or  the  assessed  value  of  the  real  estate 
of  the  defendant  should  be  deducted  from  the  aggregate  of  the 
capital,  surplus  and  undivided  profits  in  ascertaining  the  value 
of  the  shares  of  the  capital  stock  of  the  defendant  for  taxation, 
section  1  of  Chapter  31  above  providing  that  'the  assessed  val- 
nation  of  such  real  estate  shall  be  deducted  from  the  total  value 
of  the  shares  of  stock,'  e^c."  The  court  concluded:  "That  the 
assessment  of  the  stock  of  the  defendant  *  *  *  is  illegal 
and  void,  •  •  •  and  that  $975  was  the  total  amount  of 
legal  assessment  that  could  be  levied  and  assessed  against  the 
stockholders  of  the  bank."  This  in  effect  means  that,  inas- 
much as  the  assessor's  action  in  assessing  the  property  in  ques- 
tion as  he  did  was  in  substantial  compliance  with  the  provisions 
of  Chapter  31,  the  statute  itself  is  as  illegal  and  void  as  the 
assessment,  and  that  if  we  uphold  the  judgment,  the  Act  must 
of  necessity  be  declared  unconstitutional. 

Section  1  of  Article  XII  of  the  state  Constitution  reads  thus : 
"The  necessary  revenue  for  the  support  and  maintenance  of  the 
state  shall  be  provided  by  the  legislative  assembly,  which  shall 
levy  a  uniform  rate  of  assessment  and  taxation,  and  shall  pre- 
scribe such  regulations  as  shall  secure  a  just  valuation  for  tax- 
ation of  all  property,  except  that  specially  provided  for  in  this 
Article." 

Section  17  of  the  same  Article  is  as  follows:  "The* word  prop- 
erty as  used  in  this  Article  is  hereby  declared  to  include 
[1].  moneys,  credits,  bonds,  stocks,  franchises  and  all  matters 
and  things  (real,  personal  and  mixed)  capable  of  private  owner- 
ship, but  this  shall  not  be  construed  so  as  to  authorize  the  taxa- 
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tion  of  the  stocks  of  any  company  or  corporation  when  the 
property  of  such  company  or  corporation  represented  by  such 
stocks  is  within  the  state  and  has  been  taxed." 

''All  taxable  property  mu&t  be  assessed  at  its  full  cash  value/' 
says  section  2502  of  the  Revised  Codes,  and  stocks  of  banks,  na- 
tional or  state,  fall  within  the  definition  of  ** property"  given 
in  section  17  of  Article  XII  above,  and  must  be  assessed  at  their 
fttU  ccksh,  not  assessed,  value,  except  to  the  extent  that  they  are 
represented  by  real  estate  otherwise  taxed.  In  Daly  Bank  etc. 
Co.  V.  Board  of  Commrs.,  33  Mont.  101,  81  Pac.  950,  this  court 
said,  referring  to  section  17,  supra:  ''As  that  section  of  the 
Constitution  is  in  the  nature  of  a  prohibition,  it  is  so  far  self- 
executing  as  to  prohibit  the  assessment  upon  the  stocks  of  a  bank 
or  trust  company  of  any  greater  valuation  than  the  full  cash 
value  of  such  stocks,  less  the  amount  of  the  property  represent- 
ing that  stock,  which  is  assessed  to  the  bank  or  trust  company." 

With  the  doctrine  there  enunciated,  we  are  in  full  accord; 
and  we  a£3rm  that  the  principles  there  laid  down  apply  with 
equal  force  to  national  banks  doing  business  within  this  state. 
The  framers  of  our  Constitution  in  the  matter  of  providing  the 
necessary  revenues  for  the  support  of  the  state,  directed  the 
legislatures  to  come  thereafter  to  levy  a  wniform  rate  of  assess- 
ment and  taxation  under  such  regulations  as  would  secure  a 
JK^t  valuation  for  taxation  of  all  property.  (Sec.  1,  Art. 
XII.)  And  then,  with  prophetic  vision,  and  in  the  exercise  of 
a  wise  precaution  against  inequality  of  taxation,  in  language 
of  plainest  import,  they  defined  the  word  "property"  to  in- 
clude moneys,  credits,  bonds,  stocks,  franchises  and  all  matters 
and  things  (real,  personal  and  mixed)  capable  of  private 
ownership.  This  important  work  they  did  not  leave  to  other 
hands.  And  then,  to  make  "assurance  double  sure"  that  prop- 
erty once  fairly  and  legally  assessed  should  be  immune  from 
again  being  taxed,  they  used  these  plain  and  unmistakable 
words:  "This  shall  not  be  construed  so  as  to  authorize  the  taxa- 
tion of  the  stocks  of  any  company  or  corporation  when  the  prop- 
erty of  such  company  or  corporation  represented  by  such  stocks 
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is  within  the  state  and  has  been  taxed."  Mark  the  words,  ''and 
has  been  taxed"! 

On  the  record  before  us,  then,  the  ultimate  question  to  be 
resolved  is  whether  the  method  prescribed  by  the  legislature 
for  ascertaining  the  value  of  the  shares  of  stock  for  taxation 
purposes  is  not  in  conflict  with  the  provisions  of  section  17  of 
Article  XII  above  which  prescribe  a  different  method;  and 
whether  such  requirement  does  not  also  do  violence  to  the  pro- 
visions of  section  5219  of  the  federal  statutes  (U.  S.  Rev.  Stats. 
[U.  S.  Comp.  Stats.,  sec.  9784]),  by  which  a  state  is  limited  and 
circumscribed  in  the  taxation  of  national  banks  to  the  extent 
that  it  shall  not  be  ''at  a*greater  rate  than  is  assessed  upon 
other  moneyed  capital  in  the  hands  of  individual  citizens  of 
such  state."  {First  Nat.  Bank  of  San  Francisco  v.  San  Fran- 
cisco, 129  Cal.  96,  61  Pac.  778.) 

In  our  opinion,  the  language  of  Article  XII  above  is  uni^is- 
takable.  The  method  therein  specified  for  ascertaining  the 
value  of  the  shares  of  stock  is  by  deducting  from  the  cash  value 
of  the  shares  the  amount  invested  in  real  estate  within  the  state 
which  has  been  taxed.  {First  Nat.  Bcmk  of  Albia  v.  City  Coun- 
cil, 86  Iowa,  28,  52  N.  W.  334.)  This  mode  the  court  below 
recognized  and  applied. 

It  is  settled  law  that  a  state  can  impose  such  a  tax  only 
[2]  upon  a  national  bank  as  is  authorized  by  the  federal  law. 
Such  banks  derive  their  authority  to  do  business  in  the  state 
from  the  federal  government,  and  by  virtue  of  federal  laws, 
which  are  supreme.  A  state  can  tax  the  real  estate  of  a  na- 
tional bank  the  same  as  other  real  estate  is  taxed,  because 
authority  to  do  so  is  expressly  given  by  the  Act  of  Congress 
above  referred  to.  Beyond  that  it  cannot  go.  That  is  the 
measure  of  its  authority.  "By  its  unambiguous  provisions  the 
power  is  confined  to  a  taxation  of  the  shares  of  stock  in  the 
names  of  the  shareholders  and  to  an  assessment  of  the  real 
estate  of  the  bank.  Any  state  tax  therefore  which  is  in  excess 
of  and  not  in  conformity  to  these  requirements  is  -void." 
{Oivensboro  Nat.  Bank  v.  Owensboro,  173  U.  S.  664,  43  L.  Ed. 
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850,  19  Sup.  Ct.  Eep.  537.  See,  also,  Third  Nat  Bank  v.  Stone, 
174  U.  S.  432,  43  L.  Ed.  1035,  19  Sup.  Ct.  Rep.  759 ;  Rosenblatt 
V.  Johnson,  104  U.  S.  462,  26  L.  Ed.  532 ;  First  Nat.  Bank  v. 
San  Francisco,  129  Cal;  96,  61  Pac.  778.) 

The  statute  in  question,  then,  in  so  far  as  it  conflicts  with 
[3]  the  views  herein  expressed,  must  be  declared  a  nullity, 
because  its  requirements  are  repugnant  to  both  the  letter  and 
the  spirit  of  the  constitutional  declarations  above  referred  to. 
From  this  there  is  no  escape.  The  result  obtained  by  the  as- 
sessor in  following  its  specific  requirements  is  itself  conclusive 
against  the  legality  of  the  assessment  and  the  life  of  the  statute. 
The  provisions  of  the  Constitution  are  mandatory,  and  in  this 
instance  required  that  the  total  amount  invested  in  real  estate 
within  the  srtate  be  deducted  from  the  total  of  the  capital  stock, 
surplus  and  undivided  profits.  But  notwithstanding  this  fact, 
the  assessor,  acting  pursuant  to  the  statute,  increased  the  as- 
sessed value  of  the  shares  of  stock  from  $40,902.92  to 
$155,431.90.  To  our  minds,  the  infirmity  of  a  statute  could  not 
be  more  clearly  demonstrated  nor  could  its  intent  be  more  pal- 
pably at  variance  with  the  spirit  of  the  Constitution.  Thus 
the  statute  is  made  to  work  out  its  own  destruction  and  it  can- 
not stand  against  constitutional  safeguards  such  as  these.  The 
people  have  a  right  to  the  Constitution  of  their  adoption  and 
to  have  all  its  provisions  enforced;  and  it  is  the  duty  of  the 
courts,  imperative  and  unshunnable,  to  give  to  its  mandates 
vitality  and  force. 

The  judgment  is  therefore  affirmed. 

Afflrmed. 

Mr.  Chief  Justice  Braktly  and  Mr.  Justice  Holloway 
concur. 
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INTERIOR  SECURITIES  CO.,  Appellant,  v.  CAMPBELL, 

Receiver,  et  al.,  Respondents. 

(Nos.  4,233  and  4,239.) 
(Submitted  September  10,  1918.    Decided  February  3,  1919.) 

[178  Pac.  682.] 

Specific  Perfomumce  —  Mortgages  —  Foredoswre  Salea  —  Re- 
ceivers—  Wammiing  Title  —  Caveat  Emptor  —  Burden  of 
Proof — Judgments  6y  Consent. 

Specific  Performance — Receivers — ^Mortgage  Foreclosure  Sale — Actions, 

1.  Quaere:  May  an  independent  action  be  maintained  against  a  re- 
ceiver appointed  in  a  mortgage  foreclosure  suit,  to  compel  him  to 
specifically  perform  a  contract  of  sale  entered  into  by  him  as  suchf 

Receivers — Mortgage   Foreclosure — Sales   of  Land — Caveat   Emptor, 

2.  A  receiv€fr  appointed  in  a  mortgage  foreclosure  suit  was  an  officer 
of  the  court,  with  authority  limited  by  the  terms  of  the  decree,  and 
anyone  contracting  with  him  did  so  at  his  peril. 

Judgments — Consent  Decree — Effect. 

3.  A  decree  by  consent  has  all  the  force  and  effect  of  a  judgment 
in  invitum,  and  is  nonappealable. 

Receivers — 'Mortgage  Foreclosure  Sale — Judicial  Sale — Confirmation. 

4.  A  sale  made  by  a  receiver  pursuant  to  a  consent  decree  in  a  mort- 
gage foreclosure  suit  instituted  under  section  6861,  Revised  Codes,  is 
a  judicial  sale  which  does  not  require  confirmation  by  the  court  in  order 
to  pass  title  to  the  purchaser. 

Judicial  Sale — ^Warranting  Title — Receivers — Excess  of  Power — Specific 
Performance. 

5.  A  receiver  appointed  under  a  decree  in  a  foreclosure  suit  directing 
him  to  sell  the  property  covered  by  the  mortgage,  was  without  au- 
thority to  convey  by  warranty  deed  or  contract  to  perfect  the  title 
if  defective;  a  contract  in  this  behalf,  therefore,  was  not  a  proper 
subject  for  specific  performance. 

Same — Nature  of  Transaction. 

6.  In  every  judicial  sale  the  court  itself  is  the  vendor,  and  the  officer 
executing  the  power,  whether  receiver,  trustee  or  i^aster  in  chancery, 
is  a  ministerial  agent. 

S/SLxne—Caveat  Emptor, 

7.  In  judicial  sales,  the  rule  of  caveat  emptor  applies  in  its  utmost 
vigor. 

[As  to  caveat  emptor  as  applied  to  judicial   sales,  see  note  in  26 
Am.  Bap.  38.} 

Specific  Performance — Foreclosure  Sale — ^Duty  of  Court. 

8.  In  an  action  for  specific  performance  of  a  contract  of  sale  made 
by  a  receiver  appointed  in  a  mortgage  foreclosure,  the  court  must  look 
to  the  real  parties  in  interest  and  refuse  relief  if  the  contract  was  not 
just  and  reasonable,  or  if  performance  would  operate  more  harshly 
upon  the  parties  than  its  refusal  would  upon  the  plaintiff  seeking 
performance. 
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Eeceivers— Sales — Approval  by  Court. 

9.  A  court  of  equity  has  inherent  power  to  withhold  approval  of  a 
contract  of  sale  of  land,  if  the  receiver  in  entering  into  it  acted  im- 
providently  or  inadvertently  to  the  prejudice  of  ^he  mortgagee. 

Specific  Performance — ^Burden  of  Proof. 

10.  One  who  seeks  specific  performance  of  a  contract  of  sale  made  by  a 
receiver  in  a  foreclosure  suit,  has  the  burden  of  showing  that  the  con- 
tract was  just  and  fair  in  all  respects. 

Same— Equity— Duty  of  Plaintiff. 

11.  One  seeking  specific  performance  must  come  into  court  with  dean 
hands  and  with  a  cause  the  ethical  qualities  of  which  are  such  as  to 
commend  it  to  the  conscience  of  the  chancellor. 

Same — Discretion. 

12.  Specific  performance  is  not  granted  as  a  matter  of  abstract  right, 
but  the  application  therefor  is  addressed  to  the  sound,  legal  discretion 
of  the  court,  the  exercise  of  which  will  not  be  interfered  with  on  appeal 
in  the  absence  of  a  clear  showing  of  abuse  thereof. 

Appeal  from  District  Court  of  Rosebvd  County,  in  the  Fif- 
teenth  Judicial  District;  H.  Leonard  De  Kalb,  a  Judge  of  the 
Tenth  District,  presiding. 

Action  by  the  Interior  Securities  Company,  a  corporation, 
against  Donald  Campbell,  as  receiver,  and  others,  for  specific 
performance. 

The  Cartersville  Irrigated  Land  Company  filed  cross-com- 
plaint. Judgment  dismissing  both  complaints.  Consolidated 
appeals  from  judgment  and  from  order  overruling  motion  for 
new  trial.    Affirmed. 

Messrs.  Loud  &  Leavitt,  Mr.  W.  O.  Armstrong  and  Messrs. 
Christopherson  <&  Jackson,  for  Appellant,  submitted  a  brief; 
Mr.  Chas.  H.  Loud  argued  the  cause  orally. 

The  judgment  herein  specifies  that  it  was  entered-  'by  consent 
in  open  court,  and  we  are  going  to  assume  that  it  is  conceded 
by  all  parties  that  this  decree  was  entered  by  consent,  and  that 
the  rights  of  everyone  arise  from  and  by  virtue  of  this  decree 
so  entered.  **No  one  can  complain  of  a  judgment  entered  by 
his  consent."  {Corby  v.  Abbott,  28  Mont.  523,  73  Pac.  120; 
Stites  V.  McOee,  37  Or.  574,  61  Pac.  1129 ;  14  Standard  Ency. 
Pro.  913.)  This  being  a  valid  decree  and  being  absolutely  con- 
clusive upon  the  consenting  parties,  amounts  to  a  contract 
between  the   Cartersville   Irrigated  Land   Company   and   the 
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defendant  Northwestern  Tnist  Company  providing  for  the 
appointment  of  a  trustee  for  the  sale  of  the  property  involved 
and  prbviding  the  mode,  manner  and  conditions  for  the  sale 
thereof  as  well  as  for  the  method  for  the  adjustment  of  the 
credits  which  the  Cartersville  Irrigated  Land  Company  is 
entitled  to  on  account  of  the  sales  of  lands  to  be  made  by  the 
receiver  or  trustee  thereunder.  While  Mr.  Campbell  is  desig- 
nated by  the  decree  as  a  receiver,  he  is  in  reality  a  mere  trustee, 
agent  or  instrument  for  the  sale  of  these  lands,  and  by 
reason  of  this  fact  there  was  no  necessity  for  the  confirmation 
of  any  of  the  sales  made  by  him. 

It  is  our  further  contention  that,  independent  of  the  ques- 
tion as  to  whether  Mr.  Campbell  is  to  be  regarded  as  a  receiver 
or  as  an  agent  or  trustee  for  the  sale  of  the  property,  the  decree 
makes  any  sale  made  by  the  person  authorized  to  make  it  in 
accordance  with  its  terms  a  judicial  sale,  so  that  no  confirma- 
tion of  the  court  is  necessary;  that  is  to  say,  tha't  where  there 
has  been  a  judgment  or  decree  of  court  and  an  execution  or  its 
equivalent  issued  thereon,  the  ofScer  conducting  the  sale  is 
merely  the  agent  of  the  court,  and  such  a  sale  is  a  judicial  sale 
and  no  order  confirming  it  is  necessary.  The  question  involved 
is  not  one  of  frequent  occurrence,  apparently.  But  what  few 
authorities  we  have  been  able  to  find  are  in  support  of  our 
contention.  ' 

The  rule  as  laid  down  by  High  on  Receivers,  third  edition, 
section  1989c,  seems  to  exactly  fit  the  conditions  of  the  case  at 
bar.  **If  in  making  a  sale  of  property  the  receiver  conforms 
in  all  respects  to  the  order  of  the  court  no  confirmation  is 
necessary  to  give  it  full  validity  and  effect." 

To  the  same  eflfect  see  In  re  Application  of  Denison  {White 
V.  Rand),  114  N.  Y.  621,  21  N.  E.  97;  WaUamson  v.  Berry,  8 
How.  (U.  S.)  495,  496,  546,  12  L.  Ed.  1170,  1192;  In  re  Van 
AUen,  37  Barb.  (N.  Y.)  225;  Attorney  General  v.  Oua/rdian 
Mut,  Life  Ins.  Co.,  77  N.  Y.  272,  277;  Attorney  General  v. 
North  American  Life  Ins.  Co.,  89  N.  Y.  94,  103;  Files  v. 
Brovm,  124  Fed.  133,  59  C.  C.  A.  408. 
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An  agent  authorized  to  sell  real  property  has  authority  to 
agree  that  the  conveyance  shall  be  by  warranty  deed.  {SchuHz 
V.  Oriffin,  121  N.  Y.  294,  18  Am.  St.  Rep.  825,  24  N.  E.  480.) 
In  Moore  v.  Waiiams,  115  N.  Y.  586,  12  Am.  St.  Rep.  844,  5 
L.  R.  A.  654,  22  N.  E.  233,  it  is  said:  **The  rigjit  to  an  indis- 
putable  title  clear  of  defects  and  encumbrances  does  not  depend 
upon  the  agreement  of  the  parties,  but  is  given  by  the  law." 
If  the  vendee  is  entitled  to  a  merchantable  title,  there  is  not 
any  good  reason  for  denying  the  right  to  stipulate  for  the 
conveyance  of  such  title  by  the  form  of  conveyance  assuring  the 
same. 

Messrs,  Oun/n,  BcKch  &  EM  and  Messrs,  CoUins,  CampheU 
iSk  Wood,  for  Respondents,  submitted  a  brief;  Mr,  M.  8.  Ounn 
argued  the  cause  orally. 

A  receiver  is  an  oflScer  of  the  court.  He  has  no  power  or 
authority  to  dispose  of,  or  contract  with  reference  to,  the  proj)- 
erty  over  which  he  is  appointed)  receiver,  except  such  as  may  be 
granted  to  him  by  the  court.  Anyone  contracting  with  a 
receiver  is  charged  with  notice  of  his  authority.  If  a  receiver 
makes  a  contract  in  excess  of  his  authority,  such  contract  will 
not  be  approved  by  the  court  and  is  not  enforceable. 

The  receiver  exceeded  his  power  in  agreeing  to  make  a  war- 
ranty deed  and  to  perfect  the  title  if  there  should  be  SLuy 
defects.  The  authority  of  the  receiver  was  limited  to  a  sale 
of  whatever  title  he  had,  and  he  could  not  bind  the  estate  by 
a  covenant  of  warranty  or  by  an  agreement  to  perfect  title. 
(High  on  Receivers,  4th  ed.,  p.  233;  1  Clark  on  the  Law  of 
Receivers,  683.) 

The  authority  of  the  receiver  to  sell  the  lands  is  limited  and 
controlled  by  the  judgment.  The  contract  does  not  require  the 
mortgage  to  be  made  by  the  purchaser  to  comply  with  the 
requirements  of  the  judgment  in  the  particulars  we  have  al- 
ready pointed  out.  The  purchaser  is  charged  with  notice  of 
the  authority  of  the  receiver,  and  as  the  receiver  exceeded  his 
authority,  the  contract  made  cannot  bind  the  estate  in  his 
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possession  as  receiver.  (High  on  Receivers,  4th  ed.,  215,  sec. 
186;  EUis  V.  Little,  27  Kan.  707,  41  Am.  Rep.  434;  Hendrie 
etc,  Mfg.  Co.  v.  Parry,  37  Colo.  359,  86  Pac.  113.) 

The  contract  was  made  subject  to  the  approval  of  the  court, 
and  the  court  may,  and  should,  if  it  appears  that  the  contract 
is  not  fair,  equitable  and  just,  disapprove  of  the  same.  {In  re 
Trust  etc.  Bank  of  BiUings,  45  Mont.  89,  Ann.  Cas.  1913C,  1327, 
122  Pac.  561;  Attorney  General  v.  Continental  Life  Ins.  Co., 
94  N.  Y.  199.) 

Mr.  Campbell  is  not  a  receiver  but  is,  in  fact,  a  trustee 
authorized  to  sell  the  lands  upon  the  terms  and  conditions 
specified  in  the  judgment.  It  is  further  argued  that  the  ap- 
proval of  the  contract  by  the  court  was  not  necessary  to  its 
validity  and  enforceability.  Whether  Mr.  Campbell  is  regarded 
as  a  receiver  or  a  trustee  is  wholly  immaterial.  A  trustee 
authorized  to  sell  property  is  limited  in  his  power  by  the  terms 
of  the  instrument  creating  the  trust,  just  the  same  as  a  receiver, 
authorized  to  sell,  is  limited  by  the  judgment  or  order  of  the 
court  granting  him  authority  to  sell.  If  a  trustee  is  author- 
ized to  exercise  discretion  and  is  guilty  of  an  abuse  of  such 
discretion,  his  acts  and  conduct  are  subject  to  review  by  the 
court,  the  same  as  the  acts  and  conduct  of  a  receiver.  ( Wonw- 
ley  V.  Wormley,  8  Wheat.  421,  5  L.  Ed.  651 ;  Huntt  v.  Towns- 
hend,  31  Md.  336,  100  Am.  Dec.  63;  Read  v.  Patterson,  44 
N.  J.  Eq.  211,  3  Am.  St.  Rep.  305,  14  Atl.  490;  Bertron  v. 
Polk,  101  Md.  686,  61  Atl.  616.)  The  principles  of  law  an- 
nounced in  the  foregoing  cases  have  been  embodied  into  the 
statutory  law  of  this  state.  (See  sees.  5399  and  5401,  Revised 
Codes.) 

Not  only  has  a  court  of  equity  inherent  jurisdiction  to  super- 
vise the  execution  of  trusts,  but  where  it  is  sought  to  enforce 
specific  performance  of  a  contract  made  with  a  trustee,  the 
court  will,  irrespective  of  its  power  to  exercise  supervisory 
control  over  trustees  and  trust  estates,  refuse  specific  per- 
formance where  the  contract  is  not  fair,  equitable  or  just. 
Specific  performance  is  not  granted,  as  a  matter  of  course,  but 
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is  panted  in  the  exercise  of  a  sound  legal  discretion.  (Sher* 
man  v.  Wright,  49  N.  Y.  227;  Tamm  v.  Lavalle,  92  111.  263; 
Willard  v.  Taylor,  8  Wall.  557,  19  L.  Ed.  501;  BanagJian  v. 
Malaney,  200  Mass.  46,  128  Am.  St.  Rep.  378, 19  L.  R.  A.  (n.  s.) 
871,  85  N.  E.  839 ;  Shoop  v.  Burnside,  78  Kan.  871,  98  Pac. 
202 ;  McCabe  v.  Matthews,  155  U,  S.  550,  39  L.  Ed.  253,  15 
Sup.  Ct.  Sep.  190;  Batterman  v.  CampbM,  26  Ky.  Law  Bep. 
173,  80  S.  W.  1155.) 

MR.  JUSTICE  HOLLOWAY  delivered  the  opinion  of  the 
court. 

--  In  a  suit  to  foreclose  a  mortgage  pending  in  the  district  court 
of  Rosebud  county,  wherein  the  Northwestern  Trust  Company, 
mortgagee,  was  plaintiff,  and  the  CarterviUe  Irrigated  Land 
Company,  mortgagor,  and  the  First  National  Bank  of  Fors3rth 
were  defendants,  Donald  Campbell  was  appointed  receiver  of 
the  property  in  controversy.  Thereafter  on  August  3,  1916,  a 
decree  by  consent  was  rendered  and  entered,  which,  among 
other  things,  provided  that  the  receivership  should  be  con- 
tinued ;  that  the  land  company ,  should  convey  the  mortgaged 
property  to  the  receiver;  that  the  receiver  should  sell  the  prop- 
erty or  so  much  thereof  as  should  be  necessary  to  realize  a  sum 
suiScient  to  pay  all  costs  and  expenses  and  satisfy  the  mort- 
gage indebtedness;  and  that  the  residue,  if  any,  should  be 
reconveyed  to  the  land  company.  The  decree  fixed  the  mini- 
mum price  for  which  each  legal  subdivision  could  be  sold,  and 
authorized  the  receiver  to  accept  cash  for  one-third  of  the  sale 
price  and  promissory  notes  payable  to  the  trust  company  and 
secured  by  mortgage  on  the  property  sold,  for  the  remaining 
two-thirds.  For  the  purposes  of  his  trust  the  receiver  was 
authorized  to  treat  such  notes  as  cash  and  credit  the  receipts 
from  the  sales  upon  the  indebtedness  after  deducting  the  ex- 
pense. The  decree  prescribes  the  manner  of  conducting  the 
sales  and  enumerates  certain  terms  which  should  be  contained 
in  any  mortgage  securing  deferred  payments. 
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On  September  8,  1917,  the  receiver  entered  into  a  contract 
with  the  Interior  Securities  Company,  by  the  terms  of  which 
he  agreed  to  sell  to  that  company  all  the  land  then  held  by  him 
(excepting  1,146  acres)  for  the  sum  of  $180,000  (in  round 
numbers),  one-third  payable  in  cash  and  the  remainder  to  be 
represented  by  the  securities  company's  note  payable  to  the 
trust  company  and  secured  by  a  mortgage  upon  the  property 
sold.  Thereafter  the  receiver  declined  to  carry  the  agreement 
into  effect,  unless  and  until  the  same  was  approved  by  the 
court,  and  this  action  was  instituted  to  enforce  specific  per- 
formance, and,  as  ancillary  relief,  to  secure  an  injunction 
pendente  lite  restraining  the  receiver  from  selling  these  lands 
to  any  other  person.  The  trust  company  and  land  company 
were  joined  with  the  receiver  as  defendants,  and  all  answered. 
The  land  company  made  common  cause  with  the  plaintiff,  while 
the  receiver  and  the  trust  company  interposed  substantially  the 
same  defenses.  After  a  hearing,  the  injunction  was  denied, 
and  a  trial  upon  the  merits  resulted  in  a  judgment  dismissing 
the  complaint  of  the  plaintiff  and  the  cross-complaint  of  the 
land  company.  Plaintiff  and'  the  land  company  each  appealed 
from  the  judgment  and  from  the  order  overruling  its  motion 
for  a  new  trial.  These  appeals  have  been  consolidated.  Upon 
application  of  the  appellants  this  court  issued  an  injunction 
pending  the  determination  of  the  appeals. 

This  cause  was  tried  to  the  lower  court  upon  the  theory  that 
[1]  an  independent  action  may  be  maintained  to  compel  a 
receiver  to  specifically  perform  a  contract  entered  into  by  him, 
and  we  shall  determine  the  appeals  upon  the  same  theory  with- 
out, however,  expressing  any  opinion  as  to  its  correctness. 

1.  In  view  of  the  allegations  contained  in  plaintiff's  com- 
plaint, it  would  seem  that  it  is  estopped  to  say  that  Mr.  Camp- 
bell was  not  receiver ;  but  whether  he  was  technically  a  receiver, 
a  trustee,  or  a  master  in  chancery,  is  of  little  consequence  in 
[2]  our  view  of  the  case.  For  convenience  only  he  will  be 
designated  ** receiver."  He  was  not  merely  the  agent  of  the 
parties  to  the  foreclosure  suit,  but  was  an  officer  of  the  court. 

66  Mont.— 80 
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When  he  took  possession  of  the  property,  it  thereby  passed  into 
the  custody  of  the  law.  His  anthority  was  limited  by  the  terms 
of  the  decree,  and  plaintiff,  contracting  with  him,  did  so  at  its 
peril. 

The  fact  that  the  decree  was  entered  by  consent  did  not 
[3]  change  the  status  of  this  o£Scei  from  what  it  would  have 
been  had  the  decree  been  entered  after  contest,  for  a  decree  by 
consent  has  all  the  force  and  effect  of  a  judgment  m  invUum 
(Harding  v.  Harding,  198  U.  S.  317,  49  L.  Ed.  1066,  25  Sup.  Ct. 
Rep.  679;  15  E.  C.  L.  645;  23  Cyc.  729),  with  the  additional 
characteristic  that  it  is  nonappealable  {Corby  y.  Abbott,  28 
Mont.  523,  73  Pac.  120). 

2.  If  this  contract  had  been  fully  executed,  the  resulting 
[4]  transaction  would  have  constituted  a  judicial  sale.  A 
sale  made  pursuant  to  a  decree  of  court  in  an  action  to  fore- 
close a  mortgage  instituted  under  section  6861,  Revised  Codes, 
is  a  ''judicial  sale."  (Black  v.  Caldwell  (C.  C),  83  Fed.  880.) 
We  agree  with  appellants  that  under  our  statute  such  sale,  if 
made,  would  not  have  required  confirmation  by  the  court  in 
order  to  pass  title  to  the  purchaser.  Mr.  Campbell  was  the 
oflScer  designated  by  the  court  to  carry  its  decree  into  effect, 
and  the  decree  itself  was  the  authority  by  virtue  of  which  the 
property  was  to  be  sold.  (Thomas  v.  Thomas,  44  Mont.  102, 
Ann.  Cas.  1913B,  616,  119  Pac.  283.) 

But  granting  that  the  court's  approval  of  the  contract  was 
not  necessary  to  authorize  the  sale  and  that  confirmation  of 
the  sale,  if  made,  would  not  have  been  necessary  to  pass  title, 
still  it  does  not  follow  that  appellants  are  entitled  to  a  deci^ee 
awarding  specific  performance.  They  cannot  insist  that  this 
[6]  contract  should  be  enforced  if  as  a  matter  of  fact  the  re- 
ceiver exceeded  his  authority  in  entering  into  it,  and  that  he 
did  exceed  his  authority  is  manifest. 

The  decree  directs  the  receiver  to  sell  the  property  and  by 
necessary  implication  authorizes  him  to  make  proper  convey- 
ance. By  the  terms  of  the  contract  he  agreed  to  convey  the 
property  by  warranty  deed,  and,  to  the  end  that  he  might  be 
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able  to  do  so,  he  agreed  further  to  perfect  the  title  to  any  lot, 
piece  or  parcel  of  land  the  title  to  which  was  defective.  We 
need  only  refer  to  the  character  of  a  judicial  sale  to  determine 
that  the  receiver  was  without  authority  to  convey  by  warranty 
deed  or  to  contract  to  do  so.  ''A  judicial  sale  is  one  which  is 
made  by  a  court  of  competent  jurisdiction,  in  a  pending  suit, 
[6]  through  its  authorized  agent."  (4  Words  and  Phrases, 
3867.)  In  every  such  sale  the  court  itself  is  the  vendor  {Hess 
V.  Deppen,  125  Ky.  424,  15  Ann.  Cas.  670,  101  S.  W.  362),  and 
the  officer  executing  the  power,  by  whatever  name  designated, 
[7]  is  a  ministerial  agent  (16  R.  C.  L.  6).  The  rule  of 
caveat  emptor  applies  in  its  utmost  vigor.  The  court  under- 
takes to  sell,  and  can  only  sell,  the  right,  title  and  interest  of 
the  parties  to  the  action,  and  the  purchaser  is  charged  with 
knowledge  of  this  fact.  He  steps  into  the  shoes  of  the  parties, 
stands  in  their  places,  acquires  their  interest  as  it  existed  in 
their  hands,  subject  to  all  the  infirmities  of  title  then  attaching 
to  the  estate,  and  to  all  equities  which  operated  as  a  limitation 
upon  the  apparent  estate  which  they  had.  (16  R.  C.  L.  119- 
138.)  In  view  of  this  rule,  it  is  apparent  from  the  terms  of 
the  decree  that  the  receiver  was  not  authorized  to  warrant  tlic 
title  to  the  property  sold,  or  to  waste  the  funds  of  the  estate 
in  his  hands  in  an  effort  to  perfect  the  title. 

There  are  other  respects  in  which  we  think  the  receiver  ex- 
ceeded his  authority,  but  these  need  not  be  considered  further. 

Whether,  upon  the  showing  made,  the  court  would  have  been 
justified  in  reforming  the  contract  and  decreeing  ils  perform- 
ance, is  a  question  not  presented  to  the  trial  court  nor  here. 
The  court  below  was  not  requested  to  reform  the  contract,  but 
to  enforce  it  as  written. 

3.  This  case  is  somewhat  anomalous,  in  that  the  contract  is 
attacked  on  the  ground  that  the  receiver  agreed  to  sell  these 
lands  at  a  price  greatly  in  excess  of  the  minimum  fixed  by  the 
decree  and  greatly  in  excess  of  their  fair  market  value.  At  the 
time  the  contract  was  entered  into,  there  was  due  from  the 
land  company  to  the  trust  company  $140,000,  and  this  indebted- 
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ness  was  secured  by  the  mortgage  upon  all  the  real  estate  in 
the  hands  of  the  receiver — 5,326  acres — and  by  a  pledge  of 
$40,000  worth  of  personal  property  belonging  to  P.  J.  Lyons. 
The  1,146  acres  of  land  held  by  the  receiver  but  not  included  in 
the  contract  are  of  the  value  of  approximately  $100,000.  In 
view  of  the  fact  that  the  compensation  of  the  receiver  had  not 
been  fixed  by  the  court  and  that  the  exact  amount  of  other  ex- 
penses could  not  be  determined  in  advance,  we  must  assume 
for  present  purposes  that  the  receiver  did  not  undertake  to 
sell  more  land  than  necessary  to  raise  a  sum  sufficient  to  pay 
the  costs  and  expenses  and  discharge  the  mortgage  indebted- 
ness. If  this  contemplated  sale,  then,  had  materialized,  the 
receiver,  acting  pursuant  to  the  provisions  of  the  decree,  would 
have  credited  the  original  mortgage  indebtedness  with  the 
amount  of  the  securities  company's  note  ($120,000)  and 
$20,000  of  the  cash  payment,  thereby  satisfying  and  dischar- 
ging that  indebtedness  in  full.  The  remainder  of  the  $60,000 
would  have  been  applied  in  satisfaction  of  the  costs  and  ex- 
penses of  the  receivership  and  trusteeship,  and  the  costs  and 
expenses  of  the  foreclosure  suit.  The  1,146  acres  would  have 
been  reconveyed  to  the  land  company,  and  the  Lyons  pledge 
would  have  been  released.  The  trust  company  would  have  re- 
ceived the  $20,000  in  cash  and  the  securities  company's  note 
for  $120,000,  secured  by  the  mortgage  on  the  4,180  acres 
described  in  the  contract. 

In  his  answer  the  receiver  sets  forth  that  he  entered  into  this 
contract  inadvertently-  and  without  due  appreciation  of  the 
results  to  flow  from  its  execution.  He  alleges  that  the  land 
described  in  the  contract  is  worth  not  to  exceed  two-thirds  of 
the  sale  price  mentioned,  and  offers  to  execute  the  contract 
provided  the  sale  price  is  reduced  one-third,  or  provided  other 
lands  in  his  possession,  sufficient  to  raise  the  valuation  to  the 
contract  price,  are  included.  The  trust  company  makes  the 
same  charge  of  overvaluation,  alleges  that  the  receiver  ex- 
ceeded his  authority  in  many  particulars,  which  are  enumerated, 
and  alleges  further  that  the  securities  company  was  organized 
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for  the  express  purpose  of  procuring  this  contract;  that  it  ia 
not  financially  responsible  ;^nd  that  the  securities  company,  the 
land  company,  and  Lyons  entered  into  a  conspiracy  to  cheat 
and  defraud  the  trust  company  and  secured  this  contract  as 
the  means  through  which  to  carry  their  conspiracy  into  effect; 
that  it  was  the  intention  of  the  securities  company  to  default 
in  payment  of  the  principal  and  interest  on  the  note  for 
$120,000  and  in  the  payment  of  taxes  against  the  land;  and 
that  the  land  itself  is  not  of  su£3cient  value  to  secure  the  pay- 
ment of  the  note.  The  trust  company  contends  in  effect  that, 
if  this, sale  is  consummated,  it  will  be  called  upon  to  surrender 
its  original  claim  for  $140,000  secured  by  property  worth 
$260,000,  and  to  accept  in  lieu  thereof  $20,000  in  cash  and  a 
note  for  $120,000  secured  by  mortgage  upon  lands  worth  less 
than  the  face  of  the  note,  without  recourse  except  to  foreclose, 
obtain  a  worthless  deficiency  judgment  and  suffer  substantial 
loss,  whereas  by  the  expenditure  of  the  $60,000  the  land  com- 
pany and  Lyons  will  have  turned  back  to  them  property  of 
the  value  of  $140,000  free  from  encumbrance.  From  the  record' 
before  it,  the  trial  court  might  fairly  infer  that  this  contention 
is  well  founded  and  that  the  contract  is  not  reasonable,  equi- 
table and  fair. 

There  are  some  facts  and  circumstances  disclosed  by  this 
record  which  reflect  upon  appellants'  good  faith,  but  it  is  not 
necessary  that  the  alleged  conspiracy  be  proved  in  order  that 
[8]  the  trial  court's  conclusions  be  justified.  The  court  was 
not  merely  permitted,  but  was  required,  to  look  beyond  the 
receiver  (the  nominal  party  to  the  contract),  to  the  trust  com- 
pany and  land  company  (the  real  parties  in  interest),  and  re- 
fuse specific  performance  of  the  contract  if  its  terms,  as  to 
either  of  them,  are  not  just  and  reasonable  (sec.  6103,  Rev. 
Codes),  or  if  the  performance  would  operate  more  harshly 
upon  either  of  them  than  its  refusal  would  upon  the  plaintiff 
who  seeks  performance  (sec.  6105,  Rev.  Codes),  and  it  is  imma- 
terial that  appellants  may  have  acted  in  good  faith.  The 
[9]     authority  of  a  court  of  equity  over  its  own  process  to 
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prevent  abuse  by  its  officer  is  inherent  and  as  extensive  and 
efficient  as  the  exigencies  of  the  case  require;  and,  if  the  re- 
ceiver in  entering  into  this  contract  acted  improvidently  or 
inadvertently  to  the  prejudice  of  the  trust  company,  the  court 
was  justified  in  withholding  its  approval  (In  re  First  Trust  dt 
Savings  Bank,  45  Mont.  89,  Ann.  Cas.  1913C,  1327,  122  Pac. 
561). 

We  think  the  evidence  is  sufficient  to  justify  the  court's 
[10]  conclusion.  Appellants  were  required  to  sustain  the 
burden  of  proof  and  to  show  that  the  contract  was  just  and 
fair  in  all  respects.  There  is  a  conflict  in  the  evidence  as  to 
whether  the  property  described  in  the  contract  is  sufficient 
security  for  the  debt.  This  conflict  was  resolved  by  the  court 
in  favor  of  the  trust  company  and  the  receiver,  and  with  this 
finding  we  do  not  feel  inclined  to  interfere.  The  appellants 
have  not  acquired  any  fixed  right  to  have  this  sale  completed, 
and  under  the  circumstances  it  appears  more'  equitable  that 
they  should  lose  their  bargain,  than  that  the  trust  company 
should  be  made  to  suflfer  loss  through  compelling  the  receiver 
to  execute  the  contract.  Finally,  appellants  must  assume  the 
burden  of  showing  that  by  its  decision  the  trial  court  com- 
mitted error  to  their  prejudice. 

A  decree  for  specific  performance  is  not  granted  as  a  matter 
[11,  12]  of  abstract  right,  but  in  every  instance  the  applica- 
tion for  such  relief  is  addressed  to  the  sound,  legal  discretion  of 
the  court.  {Wolf  v.  Great  Falls  W.  P.  &  T,  Co,,  15  Mont  49, 
38  Pac.  115.)  To  secure  the  desired  relief  in  this  instance,  ap- 
pellants were  required  to  come  into  court  with  clean  hands  and 
with  a  cause  whose  ethical  qualities  were,  such  as  to  commend 
it  to  the  conscience  of  the  chancellor.  The  case  comes  within 
the  general  rule,  often  adverted  to  by  this  court,  that  in  the 
absence  of  a  clear  showing  of  abuse  of  discretion  the  decision 
of  the  lower  court  will  be  affirmed. 

The  judgment  and  order  in  each  instance  are  affirmed,  and 
the  injunction  heretofore  granted  by  this  court  is  dissolved. 

AHirmed. 

Mr.  Chief  Justice  Brantly  concurs. 
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STATE  EX  BEL.  BOULWARE,  Relator,  v.  PORTER,  State 

'  Auditor,  Respondent. 

(No.  4,357.) 
(Submitted  January  30,  1919.    Decided  February  6,  1919.) 

[178  Pac.  832.] 

State  Legislature — Election  Contest  —  Jurisdiction — Compensa- 
tion— Mandamus — Office  flwid  Officers — Burden  of  Proof. 

Office  and  Officers — Compensation — ^Burden  of  Proof. 

1.  Emoluments  follow  the  legal  title  to  an  office;  hence  one  who  seeks 
to  enforocf  payment  of  compensation  attached  to  an  office  has  the 
burden  of  showing  that  he  is  in  right  as  well  as  iir  fact  the  officer  he 
claims  to  be. 

State  Legislature — Election  Contest — Compensation — Mandamus. 

2.  After  relator  had  taken  the  oath  of  office  as  a  member  of  the 
house  of  representatives,  and  had  participated  in  the  organization  of 
the  house  and  subsequent  proceedings  therein,  a  contest  of  his  elec- 
tion was  instituted.  Hearing  of  the  contest  was  deferred  until  a 
proper  presentation  of  contestants'  evidence,  and  a  resolution  adopted 
by  the  house  declaring  relator  entitled  to  a  seat  until  dcrtermina- 
tion  of  the  contest,  and  calling  upon  the  sergeant-at-arms  to  certify 
relator's  name  to  the  state  auditor  upon  the  payrolls  of  the  house. 
The  auditor  declined  to  issue  a  warrant  in  payment  of  relator's  com- 
pensation. Held,  on  mandamuSf  that  the  resolution  was  sufficient  evi- 
dence of  a  determination  by  the  house  that  the  relator  was  a  de  jure 
member  until  such  time  as  it  might  determine  otherwise,  and  was 
therefore  entitled  to  compensation  as  such.  (Ma.  Chiep  Justice 
Bbantlt  dissenting.) 

Same — Right  to  Seat — How  and  by  Whom  Determinable. 

3.  Each  house  of  the  legislative  assembly  is  by  the  Constitution 
clothed  with  plenary  and  exclusive  authority  to  determine  for  itself, 
and  in  its  own  way,  whether  a  person  who  presents  himself  for  mem- 
bership is  entitled  to  a  seat,  and  each  member,  after  seated,  holds  his 
office  at  the  will  and  pleasure  of  the  house  to  which  he  belongs,  its 
authority  in  this  respect  being  a  continuing  one  running  throughout 
the  term  for  which  he  is  elected. 

[As  to  jurisdiction  of  courts  to  review  proceedings  of  bodies  hav- 
ing power  to  judge  of  election  and  qualifications  of  members,  see 
note  in  16  Am.  St.  Bep.  220.] 

Mandamus.  Original  application  by  the  State  on  the  relation 
of  Charles  Boulware  to  compel  George  P.  Porter,  State  Auditor, 
to  issue  a  warrant  to  relator  as  compensation  for  services  per- 
formed by  him  as  a  member  of  the  house  of  representatives. 
Peremptory  writ  directed  to  issue. 

Mr.  D.  M.  Kelly  and  Mr.  William  F.  Mever,  for  Relator ;  Mr. 
Kelly  argued  the  cause  orally. 
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Mr,  8.  C.  Ford,  Attorney  General,  and  Mr.  Frank  Woody, 
Assistant  Attorney  General,  for  Respondent;  Mr.  Woody 
argued  the  cause  orally. 

MB.  JUSTICE  HOLLOWAY  delivered  the  opinion  of  the 
court. 

This  proceeding  was  submitted  upon  pleadings  which  raise 
no  material  issues  of  fact  and  presents  for  determination  the 
question:  Is  the  relator  entitled,  as  a  matter  of  right,  to  com- 
pensation for  services  rendered  as  a  member  of  the  house  of 
representatives  in  the  sixteenth  legislative  assembly  f 

Prom  the  record  we  learn  these  facts :  The  county  canvassing 
[1,  2]  board  declared  the  relator  elected  and  issued  to  him  a 
certificate  of  election.  On  the  opening  day  of  the  session  he 
presented  his  certificate,  took  the  constitutional  oath,  assumed 
the  duties  of  his  office,  participated  in  the  organization  of  the 
house  and  thereafter  in  its  subsequent  proceedings.  A  contest 
of  his  election  and  the  election  of  eight  of  his  associates  was  in- 
stituted and  a  statement  in  writing  setting  forth  the  grounds  of 
contest  was  presented  to  the  house,  referred  to  the  appropriate 
standing  committee  which,  after  preliminary  investigation, 
declined  to  proceed  with  a  hearing  until  the  contestants  present 
their  evidence  in  the  form  prescribed  by  sections  82-90,  Revised 
Codes.  Thereafter,  on  January  22,  the  house  adopted  a  resolu- 
tion, which  recited  the  facts  relating  to  the  contest  and  the 
action  of  the  committee,  and  the  further  fact  that  a  determina- 
tion of  the  contest  will  involve  delay,  and  concluded  as  fol- 
lows: **Be  it  resolved:  That  said  contestees  be  and  they  are 
hereby,  declared  to  be  members  of  this  house  and  entitled  to 
seats  therein  until  the  final  determination  of  s^id  contest;  and. 
Be  it  further  resolved,  that  the  sergeant-at-arms  be  instructed 
to  certify  said  members  to  the  state  auditor  upon  the  pay-rolls 
of  this  house,  and  that  the  state  auditor  be  advised  that  they 
are  and  shall  be  the  qualified  and  acting  members  of  this  house 
until  the  final  determination  of  said  contest." 

We  are  not  called  upon  to  determine  the  abstract  question :  Is 
a  de  facto  member  of  the  legislative  assembly  entitled  to  com- 
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pensation  pending  a  final  determination  of  a  contest  which  chal- 
lenges his  right  to  the  seat?  For  present  purposes  we  may 
assume  that  the  dictum  pronounced  by  this  court  in  State  ex  rel. 
Thompson  v.  Kenney,  9  Mont.  223,  23  Pac.  733,  expresses  cor- 
rectly the  rule  of  procedure  to  be  observed  in  a  ease  like  the 
supposititiotts  one  involved  in  the  question  just  propounded. 

Conceding  for  present  purposes  that  relator  is  entitled  to 
the  privileges  and  immunities  of  a  member  and  that  he  may 
vote  upon  pending  measures,  it  is  nevertheless  the  contention 
that  when  he  comes  into  court  to  enforce  the  payment  of  com- 
pensation on  account  of  his  services,  he  must  assume  the  burden 
of  showing  that  he  is  in  right  as  well  as  in  fact  a  member  uf 
the  house.  We  agree  with  this  contention,  for  it  is  the  general 
rule  that  the  emoluments  follow  the  legal  title  to  the  office. 
{Rasmmsen  v.  Board,  8  Wyo.  277,  45  L.  R.  A.  295,  56  ?ac. 
1098.)  What  evidence  is  necessary  to  exhibit  to  this  court  the 
fact  that  relator  is  a  de  jvre  officer? 

The  Constitution  clothes  each  house  of  the  legislative  assem- 
bly with  plenary  and  exclusive  authority  to  determine  upon 
the  election,  returns  and  qualifications  of  its  members.  (Art. 
V,  sec.  9.)  The  authority  thus  recognized  as  lodged  in  each 
house,  is  indispensable  to  its  independence  and  existence.  It 
emanates  directly  from  the  people  to  each  house  as  an  independ- 
ent entity  and  cannot  be  delegated  or  granted  away.  Each 
house  acts  for  itself  "and  from  its  decision  there  is  no  appeal. 
No  individual,  officer,  court  or  other  tribunal  can  infringe  upon 
its  exclusive  prerogative  to  determine  for  itself,  and  in  its  own 
way,  whether  a  person  who  presents  himself  for  membership  is 
entitled  to  a  seat.  {State  ex  rel.  Smith  v.  District  Court,  50 
Mont,  134,  145  Pac.  721 ;  State  ex  rel.  Ford  v.  Cutts,  53  Mont. 
300,  163  Pac.  470.)  Either  house  may  even  act  arbitrarily  and 
in  disregard  of  fundamental  rights.  It  may  oust  a  member 
whose  election  is  beyond  controversy  and  seat  as  a  member  a 
person  who  is  disqualified  for  the  office,  but,  if  it  should  do  so, 
there  is  still  no  recourse.  This  case  presents  no  analogy  to  the 
one  of  a  de  facto  state  or  county  officer  whose  right  is  contested 
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and  whose  title  to  office  depends  upon  a  judicial  determination 
of  the  controversy.  Relator  holds  his  seat — as  does  every  other 
member — at  the  will  and  pleasure  of  the  house.  If,  then,  the 
house  has  determined  the  right  of  relator  to  the  office,  its  deci- 
sion is  conclusive  upon  the  courts. 

It  cannot  be  maintained  that  it  was  the  intention  of  the 
house  in  adopting  the  resolution  above,  to  do  nothing  more  than 
recognize  the  relator  as  a  de  facto  member.  That  recognition 
had  been  accorded  him  from  the  hour  the  house  assembled.  If 
the  purpose  was  not  to  determine  the  right  of  relator  to  his 
seat,  then  the  resolution  is  meaningless.  But  this  court  will 
not  indulge  the  presumption  that  the  house  acted  without  any 
purpose  or  in  bad  faith,  but,  on  the  contrary,  will  view  the 
resolution  in  the  light  of  surrounding  circumstances  and  give 
to  it  the  meaning  which  harmonizes  with  the  apparent  purpose 
intended. 

It  is  suggested,  however,  that  the  resolution  does  not  purport 
to  evidence  a  final  determination  of  relator's  right,  but  in  this 
[8]  connection  the  term  final  is  a  misnomer.  Upon  the  ques- 
tion of  the  election  and  qualification  of  a  member,  there  cannot 
be  such  a  thing  as  a  final  decision,  in  the  sense  of  a  decision 
conclusive  upon  the  house,  until  final  adjournment  for  the 
term  for  which  the  members,  in  this  instance,  were  elected.  The 
authority  to  pass  upon  the  membership  is  a  continuing  one  and 
runs  throughout  the  term.  It  is  so  complete  and  conclusive 
that  relator  may  be  seated  to-day  after  a  hearing,  and  deprivetl 
of  his  office  to-morrow  upon  the  same  facts.  After  a  member 
has  received  compensation  for  his  services  for  fifty-nine  days 
of  the  session,  the  house,  may  then  declare  that  he  was  never 
legally  elected  and  seat  another  in  his  stead  with  the  right  to 
compensation  from  the  opening  day.  Neither  the  fact  that  the 
state  may  be  called  upon  to  pay  double  compensation,  nor  the 
fact  that  one  of  the  two  contenders  has  received  compensation, 
reflects  in  the  least  upon  the  ultimate  right  to  the  office. 

Our  conclusion  is  that  in  the  resolution  above,  the  relator  has 
presented  to  this  court  evidence  of  a  determination  by  the 
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house  that  he  is  de  jure  a  member  until  such  time  as  the  house 
may  determine  otherwise,  and  that  he  is  entitled  to  the  com- 
pensation which  attaches  to  the  office. 

It  is  ordered,  adjudged  and  decreed  that  a  peremptory  writ 
of  mandate  issue  herein  directed  to  the  respondent,  as  auditor 
of  the  state  of  Montana,  commanding  him  to  deliver  to  the 
relator  a  warrant  upon  the  state  treasurer  for  the  compensa- 
tion to  which  relator  is  entitled  by  virtue  of  his  membership 
in  the  house  of  representatives  of  the  sixteenth  legislative 
assembly. 

Mr.  Justice  Coopeb  concurs. 

Mb.  Chibp  Justice  Bbantly:  I  dissent.  The  writ  of 
mandamus  lies  only  to  compel  the  performance  of  a  clear  legal 
duty.  (Sec.  7214,  Rev.  Codes;  State  ex  rd.  Breen  v.  Toole,  32 
Mont.  4,  79  Pac.  403 ;  State  ex  rel.  Donlan  v.  Board  of  County 
Comnurs.,  49  Mont.  517,  143  Pac.  984;  State  ex  rel.  Cvlhertson 
Ferry  Co.  v.  District  Court,  49  Mont.  595,  144  Pac.  159.)  The 
affidavit  of  the  relator  discloses  that  his  title  to  the  office  is  put 
in  issue  by  a  contest.  Until  the  issue  is  determined  finally,  the 
relator  does  not,  in  my  opinion,  exhibit  a  clear  right  to  the  com- 
pensation which  attaches  to  the  office.  It  is  true,  the  house  in 
which  he  now  occupies  a  seat  is  the  exclusive  judge  of  the  elec- 
tion of  its  own  members ;  but  it  has  not  yet  undertaken  to  deter- 
mine whether  the  relator  is  in  fact  a  member  either  for  the 
term  or  for  any  portion  of  it.  The  resolution  goes  no  further 
than  to  declare  what  the  statute  itself  declares,  viz.:  that  the 
certificate  held  by  him  is  prima  facie  evidence  of  his  right  to 
membership  of  the  house.  (Bev.  Codes,  sec.  56.)  It  does  not 
have  the  effect  of  giving  him  a  right  to  demand  that  the  auditor 
issue  to  him  a  warrant  for  his  compensation,  nor  enjoin  upon 
the  auditor  the  duty  to  do  so,  so  long  as  his  title  to  the  office  is 
contested. 

The  supposed  case  stated  by  Mr.  Justice  Harwood,  in  State 
ex  rel.  Thompson  v.  Kenney,  9  Mont.  223,  23  Pac.  733,  cited  by 
Mr.  Justice  Hollo  way,  is  exactly  the  case  presented  by  relator's 
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affidavit,  and  though  the  conclusion  announced  by  Mr.  Justice 
Harwood  was  a  dictum  not  called  for  by  the  facts  of  the  case 
before  the  court,  I  think  it  embodies  the  rule  which  should  be 
observed  in  this  case.  If  relator  should  finally  be  seated,  he 
would  be  entitled  to  compensation  from  the  beginning  of  the 
term.  If  the  contestant  should  finally  be  seated,  he  would  be 
entitled  to  compensation  for  the  same  time.  It,  therefore,  being 
uncertain  whether  the  relator  will  ever  be  entitled  to  any  com- 
pensation, it  is  not  clearly  the  duty  of  the  auditor  to  issue  him  a 
warrant  for  compensation.  m 


CITIZENS'  STATE  BANK  OF  BOUNDUP,  Bbspondbnt,  v. 

SNELLING,  Appellant. 

(No,  3,959.) 
(Submitted  January  10,  1919.    Decided  February  10,  1919.) 

[178  Pac.  744.] 

Promissory    Noies — Defenses  —  Cancellation  —  Fraud — Burden 
of  Proof. 

Promissory  Notes — Defenses — ^Fraud — Cancellation — Burden  of  Proof. 

1.  In  an  action  on  a  promissory  note,  the  cancellation  of  which  was 
sought  by  defendant  for  fraud  in  its  execution,  upon  proof  by  plain- 
tiff bank  that  it  had  purchased  the  note  before  maturity  and  for  value, 
the  burden  was  upon  defendant  to  show  that  fraud  had  entered  into 
the  stock  sybscription  in  part  payment  of  which  the  note  had  been 
given,  and  that  plaintiff  bank  had  knowledge  thereof  when  it  bought 
the  paper. 

Same — ^Evidence — Statements  Made  After  Transfer — ^Irrelevancy. 

2.  Statements  of  officers  of  a  bank  suing  on  a  promissory  note,  made 
months  after  its  purchase  for  value  and  having  no  bearing  upon  the 
dealings  between  the  maker  and  the  payee's  agent  wliich  culminated  in 
the  giving  of  the  note,  could  not  affect  its  transfer  to  plaintiff  bank. 

Same — What  not  Actionable  Fraud. 

3.  Statements  in  the  nature  of  prophecies  made  by  a  promoter  of 
stock,  to  the  effect  that  profits  of  the  corporation  proposed  to  be 
formed  would  be  large,  that  all  but  the  first  payment  on  the  sub- 
scription price  would  be  taken  care  of  by  the  profits,  that  a  large 
number  of  bankers  had  subscribed  and  would  become  active  agents 
for  the  company,  etc.,  held  insufficient  to  charge  actionable  fraud. 

[As  to  stockholders'  subscriptions  as  affected  by  fraud,  see  note  in 
8  Am.  St.  Bep.  824.] 
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Appeal  from  Disirici  Court,  MtisselsheU  County;  CJias.  L. 
Crum,  Judge, 

Action  by  the  Citizens'  State  Bank  of  Roundup  against 
Eiq^est  E.  Snelling.  From  a  judgment  for  plaintiff  and  an 
order  denying  him  a  new  trial,  defendant  appeals.    Affirmed. 

Mr.  Thomas  J.  MatTteivs  and  Mr.  E.  K.  Cheadie,  for  Appel- 
lant, submitted  a  brief;  Mr.  Cheadie  argued  the  cause  orally. 

The  ease  should  not  have  been  taken  from  the  jury  unless  it 
appeared  as  a  matter  of  law  that  no  verdict  could  have  been 
rendered  for  the  appellant  from  any  view  which  could  reason- 
ably be  drawn  from  the  evidence.  (^Cain  v.  Oold  Mt,  Min.  Co., 
27  Mont.  529,  71  Pac.  1004;  McCahe  v.  Montana  Central  By. 
Co.,  30  Mont.  323,  76  Pac.  701 ;  Stewart  v.  Stone  &  Webster 
Engineering  Corp.,  44  Mont.  160,  119  Pac.  568.)  A  verdict 
should  not  be  directed  for  either  party  where  substantial  evi- 
dence has  been  introduced  tending  to  support  the  contentions 
of  the  adverse  party.  The  weight  of  such  evidence  should  be  a 
question  for  the  jury.  {Ball  v.  Oussenhoven,  29  Mont.  321, 
74  Pac.  871.)  The  court  may  direct  a  verdict  when  the  evi- 
dence  is  so  convincing  that  any  verdict  which  might  be  ren- 
dered contrary  to  it  would  be  set  aside.  (Bean  v.  Missoula 
Lumber  Co.,  40  Mont.  31,  104  Pac.  869.)  Where  the  evidence 
is  conflicting  and  the  case  is  not  made  out  for  either  party 
clearly  and  indisputably,  the  court  will  not  direct  a  verdict. 
It  is  the  province  of  the  jury  to  determine  the  weight  of  testi- 
mony under  the  instructions  of  the  court.  (WKalen  v.  Harri- 
son, 26  Mont.  316,  67  Pac.  934;  38  Cyc.  1567-1569.) 

The  testimony  of  appellant  shows  without  contradiction  that 
the  promissory  note  was  executed  without  consideration  and 
that  the  execution  thereof  was  induced  by  fraud.  Respond- 
ant's  sole  claim  to  recover  under  the  evidence  of  this  case  is 
that  it  purchased  the  said  promissory  note  in  due  course  and 
before  maturity.  Want  of  consideration  and  fraud  having 
been  shown,  however,  the  burden  is  upon  the  respondent  to 
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prove  its  bona  fider  in  the  requirement  of  the  promissory  note. 
Plaintiif  must  sustain  the  burden  of  proving  that  he  is  a  bona 
fide  purchaser  if  the  presumption  that  he  is  such  has  been  im- 
peached by  evidence  showing  fraud.  (Rassiter  v.  Logber,  18 
Mont.  372,  45  Pac.  560.)  Where  a  negotiable  instrument  is 
obtained  by  fraud,  a  subsequent  purchaser  must  show  his  good 
faith.  {Harrington  v.  Butie  &  Boston  Min,  Co,,  22  Mont.  1, 
69  Pac.  102.)  Where  there  is  fraud  in  the  inception  of  the 
note,  the  burden  of  proving  good  faith  is  upon  the  purchaser. 
(Thanding  v.  Duffy,  14  Mont.  567,  43  Am.  St.  Rep.  658,  37 
Pac.  363.) 

Mr.  V.  D.  Dusenbery,  for  Respondent,  submitted  a  brief  and 
argued  the  cause  orally. 

In  order  to  sustain  an  action  in  deceit  or  to  defend  an  action 
on  a  contract  because  of  fraudulent  misrepresentations,  it  is 
necessary  to  plead  and  prove  that  the  misrepresentations  re- 
sulted in  injury  or  damage.  (Rev.  Codes,  5072 ;  Power  &  Bro, 
V.  Turner,  37  Mont.  521,  97  Pac.  950;  Butte  Hdw.  Co.  v.  Knox^ 
28  Mont.  Ill,  72  Pac.  301 ;  Spencer  v.  Hersham,  31  Mont.  120,  77 
Pac.  418 ;  Marriner  v.  Denmson,  78  Cal.  202,  20  Pac.  386,  at 
390;  Spreckels  v.  OorrUl,  152  Cal.  383,  92  Pac.  1011;  Wood- 
son V.  Winchester,  16  Cal.  App.  472,  117  Pac.  565;  Bailey  v. 
Oatis,  85  Kan.  339,  116  Pac.  830;  Alden  v.  Wright,  47  Minn. 
225,  49  N.  W.  767;  Carrington  v.  Omaha  Life  Assn.,  59  Neb. 
116,  80  N.  W..  491;  Wingate  v.  Render  (Okl.),  160  Pac.  614; 
20  Cyc.  42,  102;  9  Cyc,  431.)  A  misrepresentation  in  order  to 
constitute  actionable  fraud,  must  be  of  an  existing  fact,  or  a 
fact  that  has  existed  in  the  past,  and  not  a  mere  promise  as 
to  future  events.  (20  Cyc.  20;  Beard  v.  BlUey,  3  Colo.  App. 
479,  34  Pac.  271;  Adams  v.  Schiffer,  11  Colo.  15,  7  Am. 
St.  Rep.  202,  17  Pac.  21;  Hubbard  v.  Long,\Qb  Mich.  442, 
63  N.  W.  644,  at  646 ;  Blacke  v.  MiUer,  75  Mich.  323,  42 
N.  W.  837;  FoUard  v.  McKinney,  69  Neb.  742,  96  N.  W. 
679,  101  N.  W.  9;  Milwaukee  Brick  &  Cement  Co.  v.  Sckok- 
necht,   108  Wis.  457,   84  N.  W.   838.)     Mere   statements  of 
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opinion,  although  erroneous,  do  not,  as  a  general  rule,  con- 
stitute fraudulent  misrepresentations.  (20  Cyc.  51;  Bankson 
V.  Lagerlof  (Iowa),  75  N.  W.  661;  Esierly  Harvesting  Machine 
Co,  V.  Berg,  52  Neb.  147,  71  N.  W.  952;  Bidie  Hdw.  Co.  v. 
/  Knox,  supra;  Collins  v.  Jackson,  54  Mich.  186, 19  N.  W.  947, 
at  949.) 

Where  the  evidence  is  in  such  condition  that  if  the  case 
were  submitted  to  the  jury  and  a  verdict  rendered,  it  would 
be  the  duty  of  the  court  to  set  it  aside,  it  is  proper  to  direct  a 
verdict.  {EscaUier  v.  Oreat  Northern  B.  Co.,  46  Mont.  238, 
Ann.  Cas.  1914B,  468,  127  Pac.  458 ;  Tudor  v.  Northern  Pac. 
B.  Co.,  45  Mont.  456,  124  Pac.  276 ;  Bean  v.  Missoula  Lbr.  Co., 
40  Mont.  31,  104  Pac.  869.)  A  mere  scintilla  of  evidence  is 
not  sufficient  to  warrant  submitting  a  case  to  the  jury.  {Escal- 
tier  V.  Oreat  Northern  B.  Co.,  supra;  6  Bncy.  of  PI.  &  Pr.  687 ; 
Hilly er  v.  Dickinson,  154  Mass.  502,  28  N.  E.  905;  Pierce  v. 
Great  FaUs  &  C.  By.  Co.,  22  Mont.  445,  56  Pac.  867.)  The 
same  rule  applies  where  the  evidence  on  behalf  of  the  plaintiff 
is  sufficient  t6  prove  his  cause  of  action,  and  there  is  no  sub- 
stantial evidence  offered  by  the  defendant,  that  the  court  may 
properly  instruct  the  jury  to  return  a  verdict  for  the  plaintiff. 
{Ketchwm  v.  Wilcox,  5  Kan.  App.  881,  48  Pac.  446;  Irwin  v. 
Dole,  7  Kan.  App.  84,  52  Pac.  916 ;  Carmack  v.  Drum,  27  Wash. 
382,  67  Pac.  808.) 

MR.  JUSTICE  COOPER  delivered  the  opinion  of  the  court. 

This  is  an  action  on  a  promissory  note  for  $1,000  dated 
December  11,  1914,  and  due  six  months  after  date.  The  com- 
plaint alleges  execution  and  delivery  to  Baker  on  December  11, 
1914;  its  transfer  to  plaintiff  on  December  12,  1914,  for  a 
valuable  consideration,  and  nonpayment.  The  answer  denies 
its  transfer  and  delivery  to  plaintiff;  and  alleges  affirmatively 
that  if  the  plaintiff  purchased  the  note,  it  did  so  long  after 
maturity  and  notice  of  a  valid  defense  thereto;  that  some  time 
prior  to  December  11,  1914,  one  Baker,  at  Roundup  in  Mussel- 
shell county,  endeavoring  to  sell  stock  in  the  Bankers'  Hail 
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Insurance  Company,  a  corporation  about  to  be  organized, 
solicited  defendant  to  subscribe  for  stock  in  said  company ;  and 
in  order  to  obtain  his  stock  subscription,  made  to  him  certain 
false  and  fraudulent  representations,  knowing  them  to  be  false, 
all  of  which  defendant  believed  to  be  true,  and,  so  believing, 
subscribed  for  $2,000  of  the  capital  stock  of  said  proposed  cor- 
poration, and  made,  executed,  delivered  and  indorsed  the  note 
mentioned,  in  payment  of  the  first  installment  of  the  subscrip- 
tion. More  particularly,  the  answer  alleges  that  ''said  Baker 
further  represented  that  the  Citizens'  State  Bank  of  Roundup, 
Montana,  the  plaintiff  herein,  had  purchased  $2,500  of  the 
stock  of  said  proposed  corporation,  and  had  offered  to  exchange 
$4,000  of  the  stock  of  the  Montana  Life  Insurance  Company 
for  an  equal  amount  of  stock  in  the  proposed  corporation." 
Also  that  140  other  bankers  in  the  state  of  Montana  had  sub- 
scribed for  stock  in  said  proposed  company,  and  that  each  of 
these  bankers  would  become  an  active  agent  for  the  proposed  cor- 
poration in  soliciting  hail  insurance;  that  agents'  commissions 
would  be  twenty  per  cent  of  the  premium,  and  that  by  reason 
of  the  position  of  the  banks  in  the  state,  and  the  advantage  that 
would  accrue  to  the  proposed  company  thereby,  the  profits 
would  be  large,  and  that  the  only  payment  that  it  would  be 
necessary  for  him  to  make,  would  be  the  first,  as  all  other  pay- 
ments would  be  taken  care  of  out  of  the  profits  of  the  corpora- 
tion. It  also  sets  forth  that  one  John  Chandler  and  one  C.  0. 
Tupper,  acquaintances  and  friends  of  defendant,  had  each  sub- 
scribed for  $2,000  of  the  shares  of  such  stock ;  that  James  Elliott, 
Fred  Handle  and  Herbert  Thien  had  also  subscribed  for  large 
amounts  of  capital  stock  of  such  proposed  company;  that  he 
(Baker)  had  subscribed  for  $9,000  of  it,  and  was  putting  all  the 
money  he  could  get  into  the  stock  of  the  company,  whereas, 
in  truth  and  in  fact,  he  was  merely  selling  stock  at  twenty-five 
per  cent  commission,  and  not  putting  any  money  into  it  at  all ; 
and  that  such  representations  (except  those  referring  to  Chand- 
ler and  Tupper)  were  false.  It  also  alleges  that  the  subscrip- 
tions claimed  to  have  been  secured  from  other  persons  were 
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grossly  exaggerated,  and  known  to  be  so  by  Bgker;  that  Baker 
was  in  fact  the  representative  of  the  organization  committee  of 
said  corporation  and  its  agent  in  the  procurement  of  subscrip- 
tions; that  defendant  relied  upon  such  representations,  and 
knew  nothing  to  the  contrary.  On  information  and  belief  de- 
fendant alleges  that  prior  to  the  organization  of  the  company, 
the  sale  of  the  note  and  the  time  plaintiff  became  the  possessor 
of  it,  the  defendant  canceled  his  stock  subscription.  He  also 
alleges  that  no  tender  of  any  capital  stock,  or  anything  of  value 
for  the  note,  was  ever  made  by  the  insurance  company.  In  his 
prayer,  the  defendant  demands  the  cancellation  and  surrender 
of  th^  note  and  relief  from  liability  thereon. 

The  reply  to  the  affirmative  defense  consists  of  denials,  and 
direct  allegations  that  plaintiff  became  the  owner  of  the  note 
in  due  course  before  maturity,  in  good  faith,  for  a  valuable 
consideration,  and  without  notice  of  the  defenses  referred  to. 

At  the  close  of  all  the  testimony,  on  motion  of  plaintiff,  the 
court  directed  a  verdict  against  the  defendant,  and  judgment 
was  entered  accordingly.  These  appeals  are  from  the  order 
denying  defendant's  motion  for  a  new  trial  and  from  the  judg- 
ment. The  making  of  both  orders  is  specified  as  error  in 
appellant's  brief. 

The  foregoing,  being  a  resume  of  the  pleadings,  and  taking, 
as  they  do,  a  wider  range  than  the  testimony  adduced  at  the 
trial,  will  suffice  to  cover  and  dispose  of  all  the  questions  aris- 
ing on  these  appeals. 

At  the  trial  the  plaintiff  produced  and  identified  the  note 
[1]  indorsed  by  the  agent  of  the  holder  thereof,  and,  having 
shown  its  purchase  for  value  the  day- following  its  execution, 
the  burden  of  proving  that  Baker  obtained  the  note  through 
fraud  rested  upon  the  defendant  Snelling.  (Harrington  v. 
[2]  Butte  it  B.  M.  Co.,  27  Mont.  1,  69  Pac.  102.)  Statements 
of  the  character  of  those  made  by  the  officers  of  the  bank 
months  after  the  purchase  of  the  note  for  value,  and  having  no 
bearing  upon  the  original  negotiations  between  Baker  and  the 
defendant,  in  no  wise  affected  the  transfer  to  the  plaintiff, 

6^  Mont.— 81 
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This  being  so,  the  liability  of  the  defendant  was  fixed,  until 
he  could,  by  proper  and  sufficient  pleadings  and  competent  and 
preponderating  proof,  show  that  the  note  was  obtained  by  means 
of  fraud  and  deceit  practiced  by  Baker  in  the  procuration  of 
the  subscription  for  which  the  note  was  given,  and  that  the 
plaintiff  had  knowledge  thereof.  (Butie  Hardware  Co.  r. 
Knox,  28  Mont.  Ill,  72  Pac.  301 ;  Bvllard  v.  Smithy  28  Mont 
387,  72  Pac.  761;  Oii  v.  Pace,  43  Mont.,  at  page  92,  115  Pac 
37.) 

We  come,  then,  to  the  question  of  the  suflSciency  of  the 
affirmative  defense  pleaded  by  the  defendant  in  his  answer. 
That  it  falls  far  short  of  the  requirements  of  a  pleading 
designed  to  upset  a  transaction  entered  into  in  apparent  good 
faith,  will  be  seen  by  a  reference  to  cases  dealing  with  defenses 
of  this  character.  {Butte  Hardware  Co.  v.  Knox,  supra;  BvH- 
lard  V.  Smith,  supra;  Ott  v.  Pace,  supra.) 

A  reference  to  the  evidence  in  the  record  will  disclose  that 
the  alleged  misrepresentations  of  Baker  consisted  of  existing 
facts,  and  that  the  means  of  testing  their  accuracy  were 
available  to  the  defendant  if  he  had  chosen  to  investigate  them 
for  himself.  With  his  contract,  however,  he  seems  to  have 
been  quite  contented,  for  he  testified:  **I  made  no  effort  to  in- 
vestigate any  of  the  statements  Mr.  Baker  made  to  me."  The 
other  statements  alleged  to  have  been  made,  consisted  merely 
[3]  of  prophecies.  Could  the  defendant,  then,  hope  to  suc- 
cessfully defend  against  the  note  if  he  had  been  able  to  prove 
to  the  satisfaction  of  the  jury  all  that  he  alleges  in  his  affirma- 
tive defense?  We  think  not.  Unfortunately  for  him,  neither 
fantastic  representations  of  things  not  actually  existent,  nor 
promises  for  the  future  amount  in  law  to  deceit  or  fraud. 
(Pollard  V.  McKenney,  69  Neb.  742,  96  N.  W.  679,  101  N.  W. 
9 ;  Beard  v.  BlUey,  3  Colo.  App.  479,  34  Pac.  271 ;  20  Cyc.  20.) 
Statements  no  less  alluring  are  undoubtedly  made  every  day 
concerning  the  prospective  value  of  mining  stock,  and  in  the 
promotion  of  enterprises  of  like  nature;  and,  seductive  as  they 
may  appear,   without  the   interposition  of  misrepresentation, 
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with  a  fraudulent  design,  their  authors  are  not  chargeable  with 
actionable  deceit.  ''To  be  such,  it  must  relate  to  a  present  or 
past  state  of  facts."  (MtlwavJcee  Brick  &  Cement  Co,  v. 
SchokTiecht,  108  Wis.  457,  84  N.  W.  838.)  Not  until  the  institu- 
tion  of  suit  on  the  note  in  the  hands  of  a  third  person,  did  the 
defendant  seek  relief  from  what  he  now  accounts  a  bad  bargain. 
The  courts  cannot  be  called  into  action  in  aid  of  a  party  whose 
cupidity  has  outrun  his  business  judgment. 
The  judgment  and  order  are  afSrmed. 

^Affirmed. 

Mb.  Chieip  Justice  Bbantly  and  Mb.  Justiob  HoLLOWATf 
concur. 


McEEEN  et  al..  Appellants,  v.  BROOKS,  Respondent. 

(No.  3,967.) 
(Submitted  January  10,  1919.    Decided  February  15,  1919.) 

[177  Pac  745.] 

Landlord  and  Tenant — Contract  of  Lease — Consinu^tion — Sale 
of  Property— Right  to  Possessuyn—BigMs  of  Tenant. 

Landlord  and  Tenant — Improvements  by  Tenant — Oompen«ation  by  Land- 
rord— -Rule. 

1.  It  is  the  general  rule  that  in  the  absence  of  a  special  agreement 
to  that  effect,  a  tenant  cannot,  by  erecting  buildings  or  making  other 
improvements  upon  leased  property,  impose  upon  the  landlord  the 
burden  of  making  compensation  for  such  improvements. 

[As  to  tenant's  right  to  be  allowed  for  improvements,  see  note  in 
81  Am.  St.  Bep.  181.] 

Same — Leases — Sale   of   Premise§— ^Disturbing  Possession — ^Damages — ^Lia- 
bility, 

2.  Where  a  lease  reserved  in  the  lessor  the  right  to  sell  the  property 
before  the  end  of  the  term,  but  provided  that  if  the  lessees  should  be 
disturbed  in  their  possession  "on  account  of  said  sale,"  the  lessor 
should  reimburse  them  for  the  original  cost  of  improvements  made  by 
them,  the  contract  held  to  have  contemplated  a  disturbance  of  the 
lessees'  possession  by  reason  of  a  sale  made  under  such  circumstances 
that  the  purchaser  might  rightfully  demand  possession  before  the 
expiration  of  the  term,  and  not  one  based  upon  a  wrongful  act  of  the 
purchaser. 

Same — Sale  of  Property — Right  to  Possession. 

3.  In  the  absence  of  an  agreement  to  the  contrary,  a  purchaser  of 
realty  held  by  another  under  an  unexpired  lease  is  not  entitled  to  im- 
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mediate  possesaion,  if  he  had  actual  or  constructive  knowledge  of  the 
lease  at  the  time  of  his  purchase. 

Same — Sale  of  Property — ^Bights  of  Lessees — Constructive  Notice. 

4.  A  purchaser  of  real  property  which  was  then  in  the  actual  pos- 
session of  lessees,  was  charged  with  knowledge  of  any  interest  which 
they  could  establish. 

Same — Sale  of  Property — ^Possession — ^Bights  of  Tenants. 

5.  Where  a  purchaser  of  real  propeoty  had  both  actual  and  eonstrae- 
tive  notice  of  an  unexpired  lease  of  the  premises,  and  there  was  no 
agreement  between  him  and  the  seller  for  possession  prior  to  the  ex- 
piration of  the  term,  he  was  not  entitled  to  demand  possession  and 
the  lessees  were  not  required  to  obey  his  notice  to  quit,  but  could 
maintain  an  action  for  damages  against  anyone  who  invaded  their 
possession. 

Same— Sale   of   Leased   Premises — Wrongful    Demand   for  Possession— 
EflPect. 

6.  A  landlord  was  not  answerable  in  damages  to  his  tenants  under 
a  contract  of  lease  which  provided  that  if  they  were  disturbed  in  their 
possession  on  account  of  a  sale  of  the  premises,  he  would  reimburse 
them  for  certain  improvements  made  by  them,  where,  after  a  sale 
subject  to  the  rights  of  the  tenants  under  the  lease,  the  purcha<;er, 
without  the  landlord's  knowledge  or  sanction,  wrongfully  demanded, 
and  the  tenants  mistakenly  surrendered,  possession. 

Appeal  from  District  Court,  Fergus  County;  Roy  E.  Ayers, 
Judge. 

Action  by  J.  L.  MeKecn  and  another  against  John  Brooks. 
Prom  a  judgment  for  defendant,  and  an  order  denying  them  a 
new  trial,  plaintiffs  appeal.    Affirmed. 

Mr,  E.  K.  Cheadle,  for  Appellants,  submitted  a  brief,  and 
argued  the  cause  orally. 

Messrs,  Belden  &  Be  Ecdb,  for  Respondent,  submitted  a 
brief;  Mr.  E.  M.  Hall,  of  Counsel,  argued  the  cause  orally. 

A  sale  of  itself  does  not  operate  to  terminate  a  tenancy.  It 
does  not  matter  to  the  tenant  where  the  fee-simple  title  is 
vested.  This  rule  of  law  has  been  established  since  feudal 
times.  During  the  feudal  times  a  sale  terminated  the  tenancy 
if  the  tenant  so  desired.  But  if  he  attorned  to  the  purchaser 
it  did  not  so  operate.  This  rule  no  longer  exists.  (Tiffany  on 
Landlord  &  Tenant,  pp.  873,  874;  Rev.  Codes,  sec.  4625.)  In 
the  absence  of  an  agreement,  some  covenants  run  with  the  land. 
All  covenants  running  with  the  land  ,bind  the  new  landlord 
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and  the  lessee  identically  as  they  bound  the  lessee  and  his 
original  landlord.  They  are  both  bound  by  the  covenants  of 
the  contract  to  the  same  extent  and  as  fully  and  exactly  as 
though  they  had  themselves  solemnly  entered  into  them.  (11 
Cyc.  1095. )  The  sale  here  carried  with  it  all  of,  but  none 
other,  than,  the  covenants  running  with  the  land.  It  did  not 
carry  with  it  the  covenant  in  this  case,  for  if  it  did,  it  carried 
away  plaintiffs'  right  of  action  against  Brooks.  Under  plain- 
tiffs' own  theory,  if  such  were  their  theory,  they  would  be  non- 
suited. But  they  treat  this  as  a  personal  covenant;  they  treat 
it  as  one  not  running  with  the  land,  but  one  remaining  and  ex- 
isting between  themselves  and  Brooks.  The  tenants  had  the 
right  to  retain  possession  until  paid  for  their  improvements. 
If  the  particular  covenant  is  a  personal  one,  then  Brooks  alone 
had  reserved  to  him  the  right  to  terminate  the  tenancy  and 
incur  the  penalty.  iMcClung  v.  McPherson,  47  Or.  73,  81  Pac. 
567,  82  Pac  13.)     This  right  did  not  belong  to  plaintiffs. 

ME.  JUSTICE  HOLLOWAY  delivered  the  opinion  of  the 
court. 

In  May,  1912,  John  Brooks,  the  owner  of  certain  real  estate, 
leased  the  property  to  McKeen  and  Priedlein  for  the  term  of 
three  years.  The  lessees  were  authorized,  at  their  own  expense, 
to  inclose  the  property  and  to  erect  necessary  buildings  thereon 
to  render  it  available  as  an  amusement  park.  The  original  cost 
of  these  improvements  was  $1,547.45,  and  the  property  was 
devoted  to  the  purpose  intended  for  the  seasons  1912  and  1913. 
In  April,  1913,  Brooks  sold  the  property,  and  in  January,  1914, 
the  purchaser  demanded  possession  from  the  lessees,  who  there- 
upon surrendered  possession  and  brought  this  action  to  recover 
from  Brooks  the  original  cost  of  the  improvements  which  they 
had  placed  upon  the  property.  Defendant  prevailed  in  the 
lower  court,  and  plaintiffs  appealed  from  the  judgment  and 
from  an  order  denying  them  a  new  trial. 

It  is  the  general  rule  that  in  the  absence  of  a  special  agree- 
[1]    ment  the  tenant  cannot,  by  erecting  buildings  or  making 
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other  improvements  upon  the  leased  property,  impose  upon  the 
landlord  the  burden  of  making  compensation  for  such  improve- 
ments. (2  Tiflfany  on  Landlord  &  Tenant,  sec.  270.)  The  rule 
is  recognized  in  this  instance,  but  it  is  insisted  that  by  contract 
the  lessor  bound  himself  to  pay  for  the  improvements  originally 
placed  upon  this  property  by  the  lessees. 

The  rights  of  the  parties  are  to  be  determined  by  reference 
[2]  to  that  provision  of  the  lease  which  reads  as  follows: 
''This  lease  may  be  terminated  prior  to  the  expiration  of  the 
term  hereinbefore  specified  in  case  of  sale  of  said  real  property 
by  said  party  of  the  first  part  [Brooks] ,  and  it  is  hereby  agreed 
by  all  parties  hereto  that  said  party  of  the  first  part  has  the 
right  to  make  sale  of  said  real  property  at  any  time  but  in 
case  of  sale  by  said  party  of  the  first  part  prior  to  the  expiration 
of  the  said  term  of  three  years,  then  in  the  event  that  the  said 
parties  of  the  second  part  [McKeen  &  Friedlein]  shall  be  dis- 
turbed for  or  on  account  of  said  sale  in  their  possession  of  the 
said  leased  premises,  said  first  party  shall  reimburse  the  said 
parties  of  the  second  part  for  the  original  cost  of  the  improve- 
ments placed  upon  the  said  leased  premises,"  etc. 

The  single  question  for  decision  is:  Under  what  circumstances 
did  the  lessor  agree  to  become  liable  to  the  lessees  for  the  origi- 
nal cost  of  their  improvements! 

It  is  clear  that  a  sale  of  the  premises  of  itself  did  not  render 
him  liable ;  neither  did  the  fact  that  the  lessees  were  disturbed 
in  their  possession.  To  fasten  responsibility  upon  him,  it  re- 
quired a  sale  before  the  expiration  of  the  lease  and  a  disturb- 
ance of  the  lessees'  possession  '*for  or  on  account  of  said  eale." 
In  the  connection  in  which  it  is  used,  the  word  *'for"  cannot 
bo  given  any  meaning  whatever,  but  the  phrase  "on  account  of 
said  sale"  furnishes  the  key  to  the  solution  of  the  question.  As 
here  used,  it  means  **by  reason  of"  (6  Words  and  Phrases, 
4968;  Brown  v.  Oerman^Americmi  T.  &  T.  Co.,  174  Pa.  443, 
34  Atl.  335),  or  **as  the  direct  and  proximate  result  of" 
(1  Words  and  Phrases,  Second  Series,  546;  Houston  cfe  Tex. 
C.  B.  B.  Co.  V.  Anglin,  45  Tex.  Civ.  App.  41,  99  S.  W.  891), 
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We  will  not  indulge  the  presumption  that  the  parties  to  the 
lease  assumed  that  if  a  sale  was  made,  the  purchaser  would 
commit  a  tort;  and  therefore  the  phrase  **on  account  of  said 
sale"  ought  not  to  be  extended  in  its  meaning  to  cover  the  case 
of  a  wrongful  disturbance  of  the  lessees'  possession;  on  the 
contrary,  the  parties  must  have  had  in  contemplation  a  sale 
made  under  such  circumstances  that  the  purchaser  might  right- 
fully demand  possession  before  the  expiration  of  tlie  term. 

We  are  unable  to  agree  with  counsel  that  the  provision  in 
the  lease  quoted  above  is  in  effect  a  covenant  for  quiet  enjoy- 
ment. Instead  of  assuring  quiet  enjoyment,  the  lessor  reserved 
to  himself  the  right  to  disturb  the  possession  of  the  lessees  be- 
fore the  expiration  of  the  lease,  in  consideration  that  he  should 
pay  the  original  cost  of  improvements,  if  he  did  so.  Appar- 
ently the  parties  all  understood  that  a  sale  might  be  made  un- 
der such  circumstances  that  the  purchaser  would  not  be  entitled 
to  possession  until  the  expiration  of  the  lease,  or,  again,  that 
the  lessor  might  be  required  to  deliver  possession  immediately 
in  order  to  effect  a  sale,  and  in  the  latter  event  the  lessees 
agreed  to  surrender  possession  and  accept  the  original  cost  of 
their  improvements  as  compensation  for  the  relinquishment. 
Under  no  other  circumstances  do  we  think  it  can  be  said  that 
the  sale  would  be  the  direct  and  proximate  cause  of  the  disturb- 
ance of  the  lessees'  possession. 

The  phrase  **on  account  of  said  sale"  appears  to  have  been 
used  advisedly  for  the  purpose  of  limiting  the  lessor's  liability 
to  the  particular  combination  of  circumstances  indicated,  viz., 
a  sale  coupled  with  a  rightful  demand  for  possession. 

In  the  absence  of  an  agreement,  the  purchaser  of  these 
[3]  premises  was  not  entitled  to  possession  as  against  the 
lessees,  if  he  had  knowledge — ^actual  or  constructive — of  the 
lease,  but  he  purchased  subject  to  it,  and  the  rights  of  the  lessees 
were  not  affected.  (24  Cyc.  926;  1  Tiffany  on  Landlord  & 
Tenant,  sec.  146.) 

The  record  disclosed  that  at  the  time  of  the  sale,  the  lessees 
[4]    were  in  possession  of  the  property,  and  the  purchaser  was 
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thereby  charged  with  knowledge  of  anj  interest  whieh  they 
could  establish  (Baum  v.  Northern  Pac.  Ry.  Co,,  anie,  p.  219, 
175  Pac.  872),  and  in  addition  he  had  actual  knowledge  of  the 
outstanding  lease,  and  it  is  not  contended  that  there  was  any 
agreement  with  the  lessor  for  possession  prior  to  the  expiration 
[5]  of  the  term.  Under  these  circumstances,  the  purchaser 
was  not  entitled  to  demand  possession,  and  the  lessees  were  not 
required  to  obey  the  notice  to  quit.  While  they  did  not  own 
any  interest  in  the  fee,  they  were  the  owners  of  the  use  of  the 
premises  during  the  term  of  their  lease,  or  until  it  was  extin- 
guished as  provided  for  in  the  contract  (16  B.  C.  L.  676),  and 
could  maintain  an  action  for  damages  against  anyone  who 
invaded  their  possession. 

The  landlord  is  not  liable  to  the  tenant  for  the  wrongful  acts 
[6]  of  a  third  person  which  he  has  not  sanctioned  or  author- 
ized (24  Cyc.  1056),  and  the  record  in  this  instance  discloses 
that  Brooks  had  no  knowledge  of  the  act  of  the  purchaser  in 
demanding  possession,  and  was  not  in  any  sense  responsible 
for  it. 

If  we  assume  for  present  purposes  that  by  the  terms  of  this 
lease  the  lessees  were  given  an  option  to  terminate  it  upon  a 
sale  by  the  lessor,  this  fact  would  only  reflect  upon  their  lia- 
bility for  future  rent,  and  not  upon  the  liability  of  Brooks  for 
their  initial  expenditure.  The  language  cannot  be  construed  to 
mean  that  the  liability  of  the  lessor  attached  upon  a  terminar 
tion  of  the  lease.  By  the  express  terms  of  the  contract  his 
liability  was  contingent  upon  a  sale,  coupled  with  a  disturbance 
of  the  lessees'  possession  ''on  account  of  said  sale." 

We  think  the  trial  court  was  correct  in  its  conclusion  that 
the  lessees  were  not  disturbed  in  their  possession  as  the  direct 
and  proximate  result  of  the  sale  by  Brooks,  and  that  they  cannot 
recover  in  this  action. 

The  judgment  and  order  are  afllrmed. 

lA-fflrmed. 

Me.  Chief  Justicb  Bbantly  and  Mb.  Justiob  C!oopeb  concur. 
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DB   FORREST,   Trustee,  etc..  Respondent,  v.   CRANE  & 

ORDWAY  CO.,  Appellant. 

(No.  3,963.) 
(Submitted  January  9,  1919.    Decided  February  20,  1919.) 

[178  Pac.  291.] 

Bankruptcy  —  UrUawfid  Preferences  —  Evidence  —  Defenses — 
Insiruciians. 

Bankruptcy — "Preference"— Definition. 

1.  A  "preference/'  within  the  meanine  of  the  Bankruptcy  Act  (32 
U.  S.  Btate.  at  Large,  799),  is  a  transfer  of  the  bankrupts  property 
by  means  of  which  a  creditor  is  enabled  to  obtain  a  greater  percentage 
of  his  debtxthan  other  of  the  bankrupt's  creditors. 

[As  to   preferences  as    avoiding   composition  with  creditors,  see 
note  in  Ann.  Oaa.  1914A,  845.]* 

Same — What  not  Unlawful  Preference. 

2.  Though  a  transfer  of  a  bankrupt's  property  may  amount  to  a 
preference,  it  is  not  unlawful  in  the  sense  that  it  may  be  avoided  by 
the  trustee  in  bankruptcy  if  made  within  a  specified  time,  unless  the 
creditor  receiving  it  had  reasonable  cause  to  believe  that  the  debtor 
intended  thereby  to  give  him  a  preference. 

Same — Preference— How  Made. 

3.  To  constitute  a  transfer  of  a  bankrupt's  property  an  unlawful 
preference,  it  is  not  necessary  that  it  be  made  directly  to  the  creditor; 
if  it  is  made  by  another  for  his  benefit,  it  falls  within  the  prohibition 
of  the  Bankruptcy  Act. 

Same — Preference — Evidence — Insufficiency. 

4.  Where  the  evidence  was  insufficient  to  show  that  at  the  time  appel- 
lant accepted  payment  from  building  contractors  for  material  fur- 
nished by  it  to  a  subcontractor  who  thereafter  was  adjudged  a  bank- 
rupt, it  had  reason  to  believe  that  preferences  were  intended  thereby, 
a  finding  of  the  jury  that  appellant  did  receive  preferences  held 
unwarranted. 

Same — ^Preference — Evidence-— Sufficiency. 

5.  Knowledge  in  defendant  supply  company  at  the  time  it  received 
payments  on  accounts  due  it  from  one  subsequently  adjudged  a  bank- 
rupt, that  he  then  was  an  absconding  insolvent,  was  sufficient  to 
charge  it  with  notice  that  it  was  receiving  preferences  declared  unlaw- 
ful by  the  Bankruptcy  Act. 

Same — ^Preference — What  not  Defense. 

6.  Where,  in  order  to  enable  them  to  deliver  buildings  clear  of  claims 
of  lien,  contractors  paid  for  supplies  furnished  to  and  remaining  un- 
paid by  a  subcontractor,  who  thereafter  was  adjudged  a  bankrupt, 
defendant's  contention  in  an  action  by  a  trustee  in  bankruptcy  to 
recover  the  payments  as  unlawful  preferences,  that  the  payors  bore  to 
the  owners  of  the  buildings  the  relation  of  sureties  or  indorsers  for 
the  bankrupt  and  that  therefore  the  payments  made  by  them  con- 
stituted a  discharge  of  their  own  liabilities  to  defendant  supply  com- 
pany, and  did  not  amount  to  preferences,  held  without  merit. 
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Same — Instnietioiii — Inappfieabiliij. 

7.  An  iiutructioii  tliat  pajment  of  monej,  doe  a  bankrapt,  to  tbtf 
bankrupt's  creditor  to  avoid  the  pos&ibilitj  of  tbe  filing  of  a  material- 
man's lien  bj  the  creditor,  would  not  be  a  defense  m  an  action  to 
recover  the  pajment  as  an  nnlawfnl  preference  onder  the  Bankniptey 
Act,  was  proper  in  the  absence  of  evidence  that  the  defendant  had 
perfected  sueh  lien. 

Appeal  from  District  Courts  Cascade  County;  /.  B.  Leslie, 

Judge. 

Action  by  Byron  Dc  Forrest,  as  trustee  in  bankruptcy,  of 
George  Wilson,  bankrupt,  against  the  Crane  &  Ordway  Com- 
pany. Judgment  for  plaintiff.  Defendant  appeals  from  the 
judgment  and  an  order  denying  its  motion  tar  a  new  triaL 

Messrs.  Cooper,  Stephenson  df  Hoover,  for  Appellant,  sub- 
mitted a  brief;  Mr.  W.  H.  Hoover  argued  the  cause  orally. 

There  is  no  evidence  that  the  bankrupt  ''made  a  transfer." 
While  the  Bankruptcy  Act  provides  that  a  payment  may  be  a 
transfer,  it  still  is  required  that  the  bankrupt  himself  should 
make  the  payment.  (Remington  on  Bankruptcy,  2d  ed.,  sec. 
1329).  The  evidence  relating  to  the  active  part  which  the 
bankrupt  had  in  the  making  of  these  payments  was  insuf&cient 
to  justify  the  jury  in  finding  that  he  made  the  payments. 

There  is  no  difference  between  the  situation  here  presented 
and  that  of  surety  or  indorser  paying  the  bankrupt's  obliga- 
tion to  a  creditor,  and  it  has  been  repeatedly  held  that  such  pay- 
ment does  not  constitute  a  preference.  This  is  true  although 
there  is  an  open  account  between  the  bankrupt  and  the  surety, 
whereby  the  surety  sets  off  the  amount  paid  against  the  claim 
of  the  bankrupt.  {Mason  v.  National  Herkimer  County  Bank, 
172  Fed.  529,  97  C.  C.  A.  155 ;  National  Bank  of  Newport  v. 
National  Herkimer  County  Bank,  225  U.  S.  178,  56  L.  Ed.  1042, 
32  Sup.  Ct.  Rep.  633.)  It  would  seem  that  if  a  preference  has 
been  given  to  anyone,  it  is  to  the  three  contractors,  Hulden, 
Pappin  and  Anderson.  They  may  be  entitled  under  the  Bank- 
ruptcy Act  to  set  off  the  amount  of  these  payments  in  an  action 
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by  the  truatee  against  them.  That  is  the  only  way  in  which 
the  estate  of  the  bankrupt  would  be  diminished,  if  at  all. 

A  payment  by  a  solvent  partner  of  bankrupt  for  goods  pur- 
chased by  bankrupt  does  not  give  a  preference  to  the  creditor. 
(In  re  Hines,  144  Fed.  543,  547.)  A  bank  is  not  guilty  of 
receiving  a  preference  where  it  applies  bankrupt's  deposits  to 
the  payment  of  a  note  against  the  bankrupt.  (New  York 
County  Nat,  Bank  v.  Massey,  192  U.  S.  138,  48  L.  Ed.  380,  24 
Sup.  Ct.  Rep.  199.)  Where  the  estate  of  the  bankrupt  is  not 
diminished,  except  by  reason  of  a  right  of  set  off  on  the  part 
of  the  guarantor,  there  is  no  preference.  {Western  Tie  & 
Timber  Co,  v.  Brown,  196  U.  S.  502,  49  L.  Ed.  571,  25  Sup. 
Ct.  Rep.  339;  Continental  etc.  Bank  v.  Chicago  Title  &  Trust 
Co.,  229  U.  S.  435,  57  L.  Ed.  1268,  33  Sup.  Ct.  Rep.  829.)  A 
payment  by  the  bankrupt  to  discharge  an  equitable  lien  is  not 
a  preference,  even  though  the  payment  is  made  before  the  en- 
forcement of  the  lien.  (Johnson  v.  Boot  Mfg.  Co.,  241  U.  S. 
160,  60  L.  Ed.  934,  36  Sup.  Ct.  Rep.  520.)  It  is  not  a  prefer- 
ence for  a  bank  to  receive  a  check  from  the  bankrupt  to  pay  a 
note  where  the  bank  could  have  exercised  its  right  to  take  the 
payment  from  the  bankrupt's  deposits.  (Sti^ey  v.  Boylston 
National  Bank,  200  Fed.  249,  118  C.  C.  A.  435,  229  U.  S.  523, 
57  L.  Ed.  1313,  33  Sup.  Ct.  Rep.  806.) 

There  is  no  evidence  that  the  defendant  had  reasonable  cause 
to  believe  that  the  acceptance  of  any  of  these  payments  would 
effect  a  preference.  (Remington  on  Bankruptcy,  sec.  1395.) 
It  is  not  enough  that  the  creditor  have  reasonable  cause  to  be- 
lieve that  the  bankrupt  is  insolvent,  as  that  term  is  defined  by 
the  Bankruptcy  Act,  but  the  creditor  must  also  know  that  there 
are  other  creditors  and  have  rea&onable  cause  to  believe  that 
they  will  not  be  paid  in  full.  (In  re  First  Nat  Bank,  155  Fed. 
100,  84  C.  C.  A.  16.)  Where  there  is  no  evidence  that  defend- 
ant knew  of  other  creditors,  the  evidence  is  insufficient  to  sus- 
tain a  finding  and  that  a  preference  was  given.  (Stanley  v. 
Pajaro  VMey  Bank,  196  Fed.  365,  116  C.  C.  A.  401 ;  Orandison 
V.  Robertson,  220  Fed.  985 ;  Ora/nt  -V.  First  National  Bank,  97 
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U.  S.  80,  24  L.  Ed.  971 ;  HamMon  Nai.  Bank  v.  Balcomh,  177 
Fed.  155,  100  C.  C.  A.  575.)  There  is  no  evidence  that  defend- 
ant knew  that  Wilson  had  other  creditors. 

The  evidence  was  insufficient  to  justify  the  verdict  as  to 
the  Anderson  and  Pappin  payments,  because  it  did  not  show 
that  the  bankrupt  was  at  that  time  insolvent  (3  R.  C.  L., 
p.  273;  Tundin  y.  Bryan,  165  Fed.  166,  21  L.  R.  A.  (n.  s.)  960, 
91  C.  C.  A.  200;  Jurnp  v.  Bemier,  221  Mass.  241,  108  N.  E. 
1027.) 

The  burden  of  proof  was  upon  respondent  to  make  out  his 
case  in  the  three  particulars  above  noted.     (3  B.  C.  L.,  p.  285.) 

Mr,  P.  A.  Heimlich  and  Mr.  F.  E,  Ewdld,  for  Respondent, 
submitted  a  brief ;  Mr.  EwcUd  argued  the  cause  orally. 

MR.  CHIEF  JUSTICE  BRANTLY  delivered  the  opinioii  of 
the  court. 

This  action  was  brought  by  plaintiff,  as  trustee  in  bankruptcy 
of  George  Wilson,  to  recover  from  the  defendant  certain  sums 
of  money  paid  to  it  by  debtors  of  Wilson  within  four  months 
prior  to  the  filing  of  the  petition  in  bankruptcy,  whereby,  it  is 
alleged,  the  defendant  obtained  unlawful  preferences  over 
other  creditors.  The  petition  was  filed  by  several  creditors  of 
Wilson  on  November  11,  1914,  and  he  was  adjudged  a  bank- 
rupt on  January  11,  1915. 

During  the  years  1913  and  1914  Wilson  was  conducting  the 
business  of  a  plumber  at  Great  Falls.  '^  He  secured  subcontracts 
from  contractors  and  builders  to  install  the  necessary  plumbing 
in  buildings  in  course  of  construction  by  them  in  Great  Falls 
and  vicinity.  These  were  A.  G.  Anderson,  Pappin  &  Son  and 
A.  S.  Hulden.  He  obtained  supplies  of  material  from  the 
defendant  on  account.  On  November  11,  1914,  when  the  peti- 
tion in  bankruptcy  was  filed  he  had  become  largely  indebted  to 
the  defendant.  In.  order  that  the  contractors  might  deliver 
their  buildings  upon  completion  free  from  daims  of  lien  for 
the  materials  furnished,  they  paid- to  defendant  the  amounts  due 
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from  WUson-  to  it  for  materialfi  so  furnished  for  each  building. 
On  August  8,  1914,  Anderson  paid  to  it  on  this  account  $133.25, 
and  on  September  10,  $52.44.  On  August  11,  Pappin  &  Son 
paid  to  it  $100 ;  and  on  September  16,  Hulden  paid  to  it  $86.15, 
and  on  October  26,  $113.85,  making  in  all  $200. 

Plaintiflf  in  his  complaint  sought  recovery  of  other  sums  col- 
lected by  or  paid  to  defendant  on  Wilson's  account,  but  during 
the  trial  these  were  eliminated  from  the  case.  The  jury  found 
for  the  plaintiff  for  the  several  sums  above  referred  to,  and 
judgment  was  entered  accordingly.  Defendant  has  appealed 
from  the  judgment  and  an  order  denying  its  motion  for  a  new 
trial. 

The  assignment  of  error  upon  which  defendant  mainly  relies 
is  that  the  evidence  did  not  justify  the  verdict  in  that  it  did 
not  show  that  Wilson  had  made  a  transfer ;  nor  that  the  defend- 
ant had  reasonable  cause  to  believe  that  any  payment  made  to 
it  would  effect  a  preference ;  nor  that  at  the  time  any  payment 
was  made  the  bankrupt  was  insolvent. 

1.  The  provisions  of  the  Bankruptcy  Law,  so  far  as  they  are 
pertinent  here,  are  the  following: 

''Sec.  60  (a).  A  person  shall  be  deemed  to  have  given  a 
preference  if,  being  insolvent,  he  has,  within  four  months  be- 
fore the  filing  of  the  petition  or  after  the  filing  of  the  petition, 
and  before  the  adjudication,  •  •  •  made  a  transfer  of  any 
of  his  property,  and  the  effect  of  the  enforcement  of  •  •  • 
such  •  •  •  transfer  will  be  to  enable  any  of  his  creditors 
to  obtain  a  greater  percentage  of  his  debt  than  any  other  of 
such  creditors  of  the  same  class,"  etc. 

**Sec.  60  (b).  If  a  bankrupt  shall  have  •  •  •  made  a 
transfer  of  any  of  his  property,  and  if,  at  the  time  of  the  trans- 
fer, •  •  •  and  being  within  four  months  before  the  filing 
of  the  petition  in  bankruptcy  or  after  the  filing  thereof  and 
before  the  adjudication,  the  bankrupt  be  insolvent  and  •  •  • 
the  transfer  then  operate  as  a  preference,  and  the  person  re- 
ceiving it  or  to  be  benefited  thereby,  or  his  agent  acting  therein, 
shall  then  have  reasonable  cause  to  believe  that  the  enforcement 
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of  Buch  •  •  •  transfer  would  effect  a  preference,  it  shall 
be  voidable  by  the  trustee  and  he  may  recover  the  property  or 
its  value  from  such  person."  (32  U.  S.  Stats,  at  Large,  799, 
800.) 

The  first  of  these  sections  defines  a  preference  by  a  bankrupt, 
[1]  to  be  a  transfer  of  any  of  the  property,  the  effect  of  the 
enforcement  of  which  will  enable  him  to  whom  the  transfer  is 
made  to  obtain  a  greater  per  cent  of  his  debt  than  other  cred- 
itors. The  second  declares  that  the  consequence  of  such  a  trans- 
fer shall  be  that  it  may  be  avoided  by  the  trustee  and  the 
property,  or  its  value,  recovered  by  him  for  the  benefit  of  the 
bankrupt's  estate,  provided  the  preference  was  given  within  the 
prescribed  limit  prior  to  the  filing  of  the  petition  in  bankrupt(7, 
or  the  adjudication,  and  the  creditor  to  whom  the  transfer  waB 
made  had  at  the  time  reason  to  believe  a  preference  was  in- 
tended. (Pirie  v.  CJiicago  Title  <fe  Trust  Co.,  182  U.  S.  438,  45 
L.  Ed.  1171,  21  Sup.  Ct.  Rep.  906;  Bmedici  v.  Deshely  177 
N.  Y.  1,  68  N.  E.  999 ;  Swwris  v.  Fourth  Nat.  Bank,  117  Fed. 
1,  54  C.  C.  A.  387;  In  re  Leech,  171  Fed.  622,  96  C.  C.  A.  424; 
Remington  on  Bankruptcy,  sec.  1277.) 

Though  a  transfer  is  made  which  amounts  to  a  preference, 
[2]  yet  it  is  not  unlawful  within  the  meaning  of  section  60 
(b),  unless  the  creditor  receiving  it  had  reasonable  cause  to 
believe  that  the  debtor  intended  thereby  to  give  him  a  prefer- 
ence,— ^that  is,  to  pay  him  a  larger  percentage  of  his  claim  than 
others  would  receive.  As  pointed  out  by  the  court  in  Pirie  v. 
Chicago  Title  <&  Trust  Co.,  supra,  if  reasonable  cause  for  this 
belief  does  not  exist,  the  preference  cannot  be  recovered  from 
the  creditor  by  the  trustee.  Under  section  57  (g)  of  the  Act, 
the  creditor  may  keep  it,  but  if  he  elects  to  do  so,  he  is  de- 
barred from  having  any  balance  of  his  debt  allowed  as  a  par- 
ticipating claim  in  the  estate  of  the  bankrupt.  {Pirie  v. 
Chicago  Title  &  Trust  Co.,  supra.) 

Counsel,  conceding  that  a  payment  of  money  by  a  bankrupt 
to  one  of  his  creditors  may  be  a  transfer  of  property  whereby 
an  unlawful  preference  is  given  insists  that  the  payments  ia 
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question  were  not  made  by  Wilson  himself,  nor  by  his  assent  or 
acquiescence,  and  hence  did  not  come  within  the  ban  of  the 
statute.  In  support  of^this  contention  they  quote  from  the 
text  of  1  Bemington  on  Bankruptcy  (2d  ed.),  as  follows:  '* Al- 
though intent  to  prefer  is  not  requisite  to  constitute  a  transfer 
a  preference,  yet  there  must  be  at  least  some  voluntary  action 
on  the  debtor's  part  or  some  assent  or  acquiescence,  to  constitute 
the  transaction  a  'transfer.'  Seizure  or  appropriation  of  prop- 
erty by  the  creditor,  or  his  receipt  of  it  otherwise  than  by  the 
voluntary  act  or  assent  of  the  debtor,  will  deprive  the  trans- 
action of  its  character  as  a  preference.''     (Sec.  1329.) 

The  evidence  disclosing  the  circumstances  under  which  the 
various  payments  were  made  may  be  epitomized  as  follows: 

Anderson  was  engaged  in  the  erection  of  two  buildings  in 
Great  Palls  and  a  third  in  the  village  of  Belt.  Wilson  con- 
tracted with  him  to  do  the  plumbing,  the  price  of  all  of  which 
aggregated  $675.  The  contract  provided  that  before  he  should 
be  obliged  to  make  payment  to  Wilson,  the  latter  was  to  present 
receipts  showing  that  he  had  paid  for  all' materials  which  he 
had  obtained  from  defendant  or  any  other  dealer.  Anderson 
paid  Wilson  in  installments  as  the  work  progressed,  one  install- 
ment being  in  cash,  the  others  in  checks  made  payable  to  de- 
fendant. Being  bound  by  his  contracts  with  the  owners  to 
deliver  the  buildings  upon  completion  free  from  claims  of  lien 
for  materials,  after  the  first  payment,  when  Wilson  demanded 
money,  Anderson  insisted  on  having  receipts  from  the  defend- 
ant. Wilson  not  being  able  to  obtain  them,  Anderson,  by  his 
consent,  made  out  checks  payable  to  defendant  and  delivered 
them  directly  to  the  defendant.  The  payment  made  on  August 
8  was  by  Wilson's  express  consent;  that  made  on  September  10 
was  without  Wilson's  consent,  because  he  at  that  time  had 
absconded  and  Anderson  made  it  upon  the  presumption  that 
he  had  a  right  to  make  it  under  the  permission  given  him  at 
the  time  of  the  earlier  payments. 

Pappin  &  Son  were  engaged  in  constructing  a  building  at 
Great  Palls.    Wilson  did  the  plumbing.    When  the  building 
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was  finished  and  ready  for  delivery,  a  balance  of  $100  was  due 
Wilson.  He  demanded  payment  but  it  was  refused  until  he 
could  furnish  a  receipt  from  the  defendant,  showing  that  all 
the  materials  had  been  paid  for.  Finally,  after  some  delay, 
Wilson  agreed  that  the  payment  might  be  made  by  the  firm 
directly  to  the  defendant,  and  this  was  done.  Wilson  was  not 
bound  by  hia  contract  with  Pappin  &  Son  to  furnish  receipts 
showing  a  clearance  of  the  building  from  a  claim  of  lien.- 

Hulden,  being  engaged  in  the  construction  of  several  build- 
ings in  Great  Falls,  contracted  with  Wilson  to  do  the  plumb- 
ing. Wilson  had  been  paid  everything  due  him  except  $200 
for  work  done  on  one  building  which  had  just  been  completed. 
In  the  meantime  Wilson  had  absconded.  Thereafter,  on  the 
dates  above  noted,  this  amount  was  paid  to  the  defendant  by 
Hulden.  When  the  last  payment  was  made  on  October  26, 
Peters  &  Smith,  attorneys  at  Oreat  Falls,  were  threatening  to 
file  liens  on  behalf  of  the  defendant  upon  the  different  build- 
ings for  the  cost  of  the  materials  furnished  to  Wilson.  The 
payment  was  made  to  prevent  this.  Authority  had  been  given 
Hulden  by  Wilson,  before  he  absconded,  to  make  these  pay- 
ments, Wilson  being  unable  to  furnish  receipts  from  the 
defendant. 

No  evidence  was  introduced  which  tended  directly  to  show 
when  Wilson  became  insolvent  or  when  knowledge  of  his  con- 
dition was  first  brought  home  to  the  defendant.  That  he  was 
insolvent  at  the  time  the  petition  in  bankruptcy  was  filed,  was 
conceded  by  counsel  for  both  parties.  Counsel  for  the  defend- 
ant also  conceded  that  defendant  was  informed  of  Wilson's 
insolvency  as  early  as  September  3. 

It  is  clear  that  none  of  the  several  payments  were  made 
[3]  directly  by  Wilson.  It  is  equally  clear  that  the  Anderson 
payment  of  $133.25  and  the  Pappin  &  Son  payment  of  $100 
were  made  by  his  express  authority,  given  when  they  were 
made,  and  that  the  others  were  under  authority  assumed  to 
have  been  given  by  Wilson  before  he  absconded.  This  brings 
all  of  them  within  the  rule  laid  down  in  the  text  of  Mr.  Rem- 
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ington,  supra,  and  constituted  them  preferences.  *'To  consti- 
tute a  preference  it  is  not  necessary  that  the  transfer  be  made 
directly  to  the  creditor.  It  may  be  made  by  another  for  his 
benefit.  If  the  bankrupt  has  made  a  transfer  of  his  property 
the  effect  of  which  is  to  enable  one  of  his  creditors  to  obtain  a 
greater  percentage  of  his  debt  than  another  creditor  of  the 
same  class,  circuity  of  arrangement  will  not  avail  to  save  it." 
(National  BavJc  of  Newport  v.  National  Herkimer  County 
Bank,  225  U.  S.  178,  56  L.  Ed.  1042,  32  Sup.  Ct.  Eep.  633.) 
Whether,  therefore,  the  several  payments  amounted  to  unlawful 
preferences  depends  upon  the  answer  to  the  further  inquiry 
whether  the  defendant  had  reason  to  believe  that  preferences 
were  intended. 

As  to  the  payments  of  August  8  and  11  by  Anderson  and 
[4]  Pappin  &  Son  we  do  not  think  the  evidence  sufficient  to 
bring  them  within  the  ban  of  section  60  (b),  supra.  There  are 
some  circumstances  disclosed  by  the  evidence  which  tend  to  show 
that  Wilson  had  become  insolvent  as  early  as  July  1,  1914 ;  but 
none  of  them  tend  to  show  that  the  defendant  had  any  knowl- 
edge of  his  condition  prior  to  September  3,  or  was  aware  that 
he  had  other  creditors.  They  go  no  further  than  to  show  that 
Mr.  O'Brien,  the  defendant's  manager,  who  had  exclusive  con- 
trol of  its  business  at  Great  Falls,  and  Mr.  Sausen,  its  cashier, 
might  have  learned  of  it  earlier,  but  there  was  no  substantial 
evidence  tending  to  show  that  they  did.  It  appeared  from  their 
testimony  that  while  Mr.  O'Brien  knew  that  Wilson  had  a 
rating  by  Dun's  Commercial  Agency  of  from  $500  to  $1,000 
only,  he  had  undertaken  on  behalf  of  defendant  to  "carry" 
him  in  order  to  give  him  a  start  in  business,  with  the  expecta- 
tion that  he  would  finally  "make  good."  Both  these  witnesses 
testified  that  in  August  they  had  required  him  to  make  a  state- 
ment  of  his  assets  and  liabilities,  and  that  his  statement  then 
showed  that  the  accounts  due  and  becoming  due  for  work  done 
by  him  were  in  excess  of  his  indebtedness  due  to  defendant, 
and  that  he  was  not  indebted  to  anyone  else  in  more  than  trifling 
sums.    Both  explicitly  denied  that  they  had  knowledge  or  rea- 
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son  to  think  that  his  financial  condition  was  other  than  he 
ported  it  at  that  time  to  be.  To  render  a  preference  nnhiwful 
and  therefore  voidable,  it  must  be  shown  that  the  creditor  '^had 
reasonable  cause  to  believe  that  the  enforcement  of  snch 
^  •  •  transfer  wonld  effect  a  preference."  The  evidence 
relating  to  these  two  pa3rment8  was  wholly  insoflSciodt  to  war- 
rant a  recovery  of  them  by  the  trustee. 

As  to  the  other  payments  the  condition  was  different.  At 
[5]  the  time  defendant  received  them,  it  had  foil  knowledge 
that  Wilson  was  an  absconding  insolvent.  This  knowledge 
necessarily  carried  with  it  the  further  knowledge  that  he  conld 
not  pay  his  creditors  the  amounts  due  them  and  that  anyone 
of  them,  including  itself,  receiving  a  payment  would  necessarily 
receive  a  preference  over  all  the  other  creditors.  There  was 
therefore  evidence  which  justified  the  jury  in  finding  that  the 
defendant  was  receiving  preferences  by  means  of  them  which 
the  statute  declares  unlawful. 

Counsel  insist,  however,  that  since  the  contractors  were 
[6]  bound  by  their  contracts  with  the  respective  owners  to 
deliver  the  buildings  dear  of  sll  claims  of  lien,  they  bore 
toward  the  owners  the  relation  of  sureties  or  indorsers  for  Wil- 
son; hence  pa3rments  by  them  to  defendant  in  the  amounts  for 
which  the  buildings  might  be  encumbered  by  way  of  liens  did 
not  amount  to  preferences.  The  argument  is  that  the  payors 
were  merely  discharging  their  own  liabilities  to  the  defendant. 
In  support  of  this  contention  they  cite,  among  other  cases. 
National  Bank  of  Newport  v.  National  Herkimer  County  Bank, 
supra,  and  In  re  Hines,  144  Fed.  543.  These  cases  are  not  in 
point.  The  contractors  were  not  bound  to  the  defendant  by 
any  engagement  as  sureties  or  otherwise  to  discharge  Wilson's 
indebtedness  to  it.  Nor  were  they  under  any  obligation  to  Wil- 
son other  than  to 'discharge  the  indebtedness  due  from  them 
to  him.  Anderson  had  the  right  under  his  contract  with  Wil- 
son to  withhold  payment  until  Wilson  gave  clearance  receipts 
against  liens;  but  he  was  at  liberty  to  waive  the  presentation 
of  the  receipts  and  pay  directly  to  defendant  the  amount  due 
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him,  by  Wilson's  permission.  In  doing  this,  Anderson  was 
merely  paying  indebtedness  which  he  thereby  acknowledged 
was  due  to  Wilson,  and  was  not  discharging  any  obligation  due 
to  the  defendant  from  himself.  If  this  were  not  the  result,  he 
did  not*  discharge  Wilson's  debt  at  all  but  made  a  voluntary 
payment  and  is  still  answerable  to  the  trustee  in  amounts  equal 
to  those  so  paid. 

Neither  Pappin  ft  Son  nor  Hulden  sustained  any  contract 
relations  with  the  defendant  or  Wilson,  authorizing  them  to 
pay  Wilson's  debts.  They  merely  paid  the  debts  of  Wilson  by 
his  consent  with  money  due  him.  True,  it  may  be  said  that  all 
three  contractors  paid  under  a  sort  of  coercion  in  order  to 
clear  the  buildings  of  claims  of  lien ;  but  in  no  event  could  they 
have  discharged  Wilson's  debts  without  his  consent.  They 
were  not  induced  to  .make  the  payments  by  duress  or  menace, 
within  the  meaning  of  the  Code  provisions  on  the  subject  (Rev. 
Codes,  sees.  4975,  4976).  If  there  is  any  principle  or  rule  of 
law  by  which  the  defendant  can  avoid  liability,  it  has  not  been 
suggested  by  counsel,  nor  does  it  suggest  itself  to  us. 

In  relation  to  the  assignment  that  there  was  no  evidence 
tending  to  show  that  Wilson  was  insolvent  at  the  time  any  of 
the  payments  were  made,  counsel  do  not  insist  that  the  evi- 
dence is  deficient  as  to  all  payments,  but  limit  their  claim  to 
the  Anderson  and  Hulden  payments  made  in  August.  What 
we  have  said  above  with  reference  to  these  payments  disposes 
of  this  contention.  ' 

In  paragraph  7  of  its  charge  the  court  instructed  the  jury, 
[7]  in  effect,  that  payments  by  any  debtor  of  moneys  belong- 
ing to  Wilson  to  avoid  the  possibility  of  the  effect  of  the  filing 
of  a  lien  for  such  indebtedness  would  not  be  a  defense,  beca,use 
there  was  no  evidence  tending  to  show  that  the  defendant  ever 
perfected  a  lien  to  any  of  the  sums  paid  to  it.  Counsel  insist 
that  this  was  error.  The  contention  is  without  merit.  In  the 
absence  of  some  arrangement  by  contract  between  the  several 
contractors  and  Wilson  binding  him  to  clear  the  buildings  of 
claims  of  lien  or  giving  them  a  right  to  do  so  in  case  of  his 
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failure  to  discharge  his  obligation,  it  must  be  presumed  that 
they  chose  to  rely  upon  his  honesty  and  fair  dealing  to  secure 
themselves.  Hence  they  became  his  debtors  and  were  bound 
to  him  alone. 

Error  is  assigned  upon  several  rulings  of  the  court  upon 
questions  of  evidence.    We  find  no  error  in  any  of  them. 

The  order  denying  defendant  a  new  trial  is  affirmed.  The 
cause  is  remanded  with  directions  to  the  district  court  to  modify 
the  judgment  by  striking  out  the  Anderson  payment  of  $133.25 
and  the  Pappin  &  Son  payment  of  $100.  So  modified,  the  judg- 
ment will  be  affirmed. 

Modified  and  affirmed. 

Mb.  Justice  Hollowat  and  Ma  Justiob  Coopbb  concur. 


STATE,    Respondent,   v.    CENTENNIAL   BEEWING    CO., 

Appellant. 

(No.  4,350.) 
(Submitted  February  10,  1919.    Decided  Febmarj  20,  1919.) 

[178  Pac.  296.] 

Intoxicating  Liquors — Prohibition  Law — Staitites  and  Statutory 
Construction — Rules  of  Interpretation. 

Intoxicating  Liquors  —  Prohibition  Law  —  "Ardent  Spirits"  —  "Spirituoua 
•  Liquors." 

1.  "Ardent  spirits"  and  "spirituous  liquors"  express  the  same  mean- 
ing and  are  used  interchangeably  in  the  prohibition  law  (Chaps.  143, 
175,  Laws  1917) ;  hence  absolute  prohibition  against  the  sale,  ete», 
of  ardent  spirits,  likewise  interdicts  the  sale,  etc.,  of  spirituous  liquors, 
without  regard  to  alcoholic  content. 

Statutes — Amendments — Constitution. 

2.  An  Act  which  does  not  assume  to  be  an  amendment  nor  re-enact 
that  portion  of  a  prior  statute  claimed  to  be  amended  hj  it,  does  not, 
under  section  25,  Article  V,  of  the  Constitution,  have  the  effect  of  an 
amendment. 

Intoxicating  Liquors — Statutory  Construction — ^Amendments. 

3.  Held,  that  the  Enforcement  Act  (Chap.  143,  Laws  1917),  which 
provides  the  machinery  for  the  enforcement  of  the  prohibition  law 
(Chap.  175,  Laws  1917),  does  not  amend  the  latter  Act,  either  directly 
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or  by  implication,  so  as  to  make  legal  the  sale  of  Bpirituons,  vinous, 
fermented  or  malt  liquors  containing  less  than  two  per  cent  of  alcohol 
measured  bj  volume. 

Same — Statutory  Construction. 

4.  Held,  that  since  spirituous,  vinous,  fermented  or  malt  liquors  are 
beverages,  a  construction  of  section  2  of  Chapter  143,  Laws  of  1917, 
which  would  have  the  effect  of  declaring  that  their  sale  is  not  pro- 
hibited if  they  are  incapable  of  being  used  as  beverages,  is  not  per- 
missible. 

Same— Statutory  Construction — ^Rules  of  Grammar. 

5.  The  rule  of  grammatical  construction  is  an  aid  in  the  interpreta- 
tion of  statutes,  which,  however,  must  give  way  if  the  text  of  the 
statute  indicates  a  legislative  intention  contrary  to  that  which  would 
follow  from  an  application  of  the  rules  of  grammar. 

Same. 

6.  Beld,  that  a  construction  of  section  2  of  Chaptcnr  143,  Laws  of 
1917,  which  would  result  in  a  definition  of  "intoxicating  liquors,"  as 
any  spirituous,  vinous,  fermented  or  malt  liquors  which  "contains"  as 
much  as  two  per  cent  of  alcohol  and  which  "is**  capable  of  being 
used  as  a  beverage,  offends  against  the  ordinary  rules  of  grammar  and 
is  not  permissible. 

Statutory  Construction — ^Doctrin^  of  ''Last  Antecedent." 

7.  Under  the  doctrine  of  the  "last  antecedent,"  resorted  to  in  aid 
of  the  int^pretation  of  statutes,  a  relative  clause  must  be  con- 
strued to  relate  to  the  nearest  antecedent  that  will  make  sense,  unless 
extension  to  others  more  remote  is  required  to  arrive  at  the  true  pur- 
pose of  the  legislature. 

Intoxicating  Liquors — Statutory  Construction — 'Doctrine  of  "Last  Antece- 
dent." 

8.  Held,  under  the  doctrine  of  "last  antecedent"  above,  that  the 
clauses,  "which  contains  as  much  as  two  per  centum  of  alcohol,"  etc., 
"and  which  is  capable  of  beiuj?  used  as  a  beverage,"  found  in  section  2 
of  Chapter  143,  Laws  of  1917,  defining  "intoxicating  liquors,^  qualify 
"liquor"  and  "liquid"  and  not  the  more  remote  terms  "any  spirituous, 
vinous,  fermented  or  malt  liquors." 

Statutory  Construction — Duty  of  Courts. 

9.  In  construing  statutes,  courts  cannot  substitute  judicial  opinion  of 
expediency  for  the  will  of  the  legislature. 

Intoxicating  Liquors — ^Definition — Power  of  Legislature. 

10.  If  the  legislature  deems  it  necessary  to  the  proper  enforcement 
of  the  prohibition  law  to  include  within  the  definition  of  "intoxicating 
liquors"  beverages  which  are  in  themselves  harmless,  they  may  be 
included. 

Same — Prohibition  Law — Statutory  Construction. 

11.  Held,  that  whisky,  brandy,  gin,  rum,  wine,  ale  and  spirituous, 
vinous,  fermented  or  maJt  liquors,  are  by  section  2,  Chapter  143,  Laws 
of  1917,  declared  intoxicating  liquors  within  the  meaning  of  the  pro- 
hibition law,  without  reference  to  the  amount  of  alcohol  contained 
in  them;  held,  further,  that  every  other  liquid  or  liquor — whether  medi- 
cated, proprietary  or  patented — likewise  falls  within  the  sam«  defini- 
tion, if  such  liquor  or  liquid  contains  as  much  as  two  per  cent  of  alcohol  ^ 
measured  by  volume  and  is  capable  of  being  used  as  a  beverage. 

B&me — Prohibition  Law — Nature  of  Act. 

12.  The  prohibition  law  is  one  of  suppression,  not  of  supervision. 

ggme — Definition — Omission  of  "Beer"— 'Effect. 

13.  Since  by  the  prohibition  law  (Chap.  175,  Laws  1917^,  the  sale 
of  beer  is  prohibited  absolutely,  and  the  Enf oreement  Act  (Id.,  Chap. 
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143) y  is  not  an  amendment  of  the  former,  the  fact  that  the  definition 
of  "intoxicating  liquors"  in  section  2  of  the  latter  statute  does  not 
include  "beer"  is  without  significance. 

Same — Malt  Liquor — Sale  a  Crime. 

14.  It  is  a  criminal  offense  in  this  state  to  sell  malt  liquor  which  con- 
tains lees  than  two  per  cent  of  alcohol  measured  by  volume. 

Appeal  from  District  Covrt,  Silver  Bow  Cownty;  J.  J.  Lynch, 
Judge, 

The  Centennial  Brewing  Company  was  convicted  of  a  vio- 
lation of  the  prohibition  law,  in  selling  malt  liqnor  containing 
less  than  two  per  cent  of  alcohol,  and  appeals  from  the  judg- 
ment of  conviction.    Afl&rmed. 

Mr,  Fletcher  Maddox,  for  Appellant,  submitted  a  brief,  and 
argued  the  cause  orally. 

The  argument  of  the  state  is  that  the  qualifying  phrase, 
''which  contains  as  much  as  two  per  centum  of  alcohol  meas- 
ured by  volume,  efc,"  relates  only  to  the  clause  immediately 
preceding;  that  it  is  only  ''any  liquor  or  liquid,  whether  medi- 
cated or  not,  etCy**  containing  less  than  two  per  cent  of  alcohol 
that  does  not  fall  within  the  definition.  This  is  a  misappli- 
cation of  the  unstable  and  doubtful  doctrine  of  the  "last  ante- 
cedent." That  doctrine  which  merely  requires  relative  and 
qualifying  words  and  clauses  to  be  applied  to  the  words  or 
phrase  immediately  preceding,  yields  always  to  the  plain  intent 
and  purpose  of  the  law  and  particularly  whenever  a  considera- 
tion of  the  entire  Act  clearly  requires  the  qualifying  clause  to 
extend  back  to  more  remote  phrases.  To  accomplish  the  opera- 
tion of  this  doctrine  in  the  present  case,  counsel  for  the  state 
arbitrarily  divides  the  liquors  enumerated  in  the  definition  into 
three  classes, — ^the  first  class,  which  is  the  specific,  definite  and 
known  group  in  which  the  liquors  are  called  by  their  right 
names;  then  a  second  class,  "any. spirituous,  vinous,  fermented 
or  malt  liquor";  then  a  third  class,  "any  liquor  or  liquid  of 
any  kind  or  description."  This  tripartite  classification  is 
without  logic  or  reason.  It  will  be  observed  that  there  is  noth- 
ing either  in  the  punctuation  or  in  the  use  of  the  conjunctions 
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to  give  color  to  the  state's  theory.  It  might  be  said  that  the 
qualif3dng  phrase  relates  back  to  and  covers  all  the  subjects 
enumerated  in  the  section.  But  it  is  not  necessary  to  so  decide, 
and  we  do  not  urge  such  a  construction.  Our  argument  is  that 
the  section  being  divided  into  specific  and  general  groups  or 
classes  of  liquors,  the  qualif3dng  phrase  covers  the  general 
group  immediately  preceding  and  all  in  that  group.  The  con- 
junctive clauses  are  not  marked  by  commas.  The  whole  defini- 
tion could  properly  be  held  to  be  controlled  by  the  qualifying 
clause,  but  it  is  not  necessary  to  so  hold.  The  words  are  **gin, 
rum,  wine,  ale,"  and  if  the  legislature  had  not  intended  to 
change  the  classification  at  this  point  from  intoxicating  liquors 
to  a  new  class  which  might  or  might  not  be  intoxicating  accord- 
ing to  their  alcoholic  content,  then  why  was  it  necessary  to  use 
the  words  **and  any"  which  follow  the  word  '*ale!"  If  the 
legislature  had  intended  the  ''which  contains"  clause  to  apply 
only  to  ''liquor  or  liquid  of  any  kind,"  all  doubt  as  to  such 
intention  could  have  been  removed  by  omitting  the  words  "and 
any"  before  "spirituous."  There  is  nothing  to  indicate  any 
legislative  intent  to  limit  the  clause  beginning  "which  contains" 
to  liquor  or  liquid  of  any  kind.  On  the  other  hand,  there  is 
everything  to  indicate  that  the  "which  contains"  was  intended 
to  extend  as  well  to  fermented  and  malt  liquor.  The  absence  of 
beer  from  the  group  of  specific  liquors  indicated  the  purpose 
to  classify  beer  merely  as  a  malt  liquor  to  be  controlled  by  the 
"which  contains"  clause.  The  maxim  of  expressio  unius  est 
exdusio  aHerins,  may  be  applied  in  view  of  this  omission. 
{State  V.  8t,  Lovds,  174  Mo.  125,  61  L.  B.  A.  593,  72  S.  W.  623.) 
We  submit  that  the  doctrine  of  the  last  antecedent  is  unavail- 
ing to  the  state  to  exclude  a  malt  liquor  from  the  benefit  of  the 
two  per  cent  clause. 

The  legislature  has  directed  that  the  law  be  so  construed  as 
to  bring  temperance  to  the  state,  and  we  therefore  ask  the  court 
to  construe  section  2  that  the  declared  purpose  of  the  legisla- 
ture may  be  accomplished.  This  may  be  done  by  giving  all  the 
words,  phrases  and  dauses  in  section  2  that  meaning  which  best 
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harmonizes  with  all  other  parts  of  the  statute.  (36  Cyc, 
p.  1131;  People  V.  Strickler,  25  Cal.  App.  60,  142  Pac.  1121.) 
In  Ex  parte  Hunnicuft,  7  Okl.  Cr.  213,  123  Pac.  179,  it  was 
held  that  in  construing  a  statute,  courts  are  not  bound  by 
punctuation  or  the  grammatical  construction  of  sentences.  The 
object  of  construction  is,  if  possible,  to  give  effect  and  purpose 
to  the  true  meaning  of  the  statute.  We  therefore  feel  justified 
in  asking  this  court,  if  deemed  necessary,  to  so  rearrange  the 
words  or  clauses  of  section  2  as  to  make  plain  the  apparent 
meaning  of  the  legislature  as  gathered  from  the  entire  scope 
of  the  law.  {Ogden  v.  Saunders,  12  Wheat.  213,  267,  6  L.  Ed. 
606,  624.)  In  the  ease  of  Werckmeister  v.  Pierce  etc,  Mfg.  Co., 
63  Fed.  445,  the  United  States  circuit  court  held,  that  re- 
arrangement of  clauses  or  parts  of  sentences  is  justifiable  under 
the  most  common  circumstances,  and  is  especially  justifiable  in 
order  that  the  statute  may  not  be  read  contrary  to  its  plain 
purpose  and  general  public  policy. 

We  believe  that  the  foregoing  decisions  of  California  and 
Oklahoma  will  be  found  conclusive  upon  the  question  presented 
by  this  appeal.  • 

In  a  note  to  Howard  v.  Acme  Brewing  Co.  (143  Ga.  1,  83 
S.  E.  1096),  which  is  found  in  Ann.  Cas.  1917 A,  94,  will  be 
found  collected  a  large  number  of  decisions  applying  and  con- 
struing prohibition  laws.  They  turn  upon  statutes  radically 
different  from  ours  and  the  decisions  are  in  many  instances 
conflicting.  Among  the  cases  in  the  note  to  the  Acme  Case  wiU 
be  found  the  decisions  relied  upon  by  the  state  to  support  this 
conviction.  They  may  be  readily  distinguished  from  the  in- 
stant case. 

In  the  compilation  of  the  Montana  prohibition  laws  issued  by 
the  attorney  general's  office,  we  observe  the  case  of  State  v. 
Fargo  Bottling  Works,  19  N.  D.  396,  26  L.  B.  A.  (n.  s.)  872,  124 
N.  W.  387.  The  North  Dakota  definition  of  intoxicating 
liquors,  after  a  specific  enumeration  of  many  liquors,  said:  **0r 
any  mixtures  of  such,  or  any  kind  of  beverage  whatsoever, 
which,  retaining  the  alcoholic  principle  or  other  intoxicating 
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qualities  as  a  distinctive  force,  may  be  used  as  a  beverage  and 
become  a  substitute  for  the  ordinary  intoxicating  drinks/'  etc. 
The  defendant  was  convicted  of  selling  Purity  Malt,  containing 
1.75  per  cent  of  alcohol.  Under  the  North  Dakota  law,  we  con- 
cede that  the  conviction  was  proper. 

Mr,  Oeo,  H,  Stanton,  of  Counsel  for  Appellant,  submitted  a 
brief. 

Beading  the  Referendum  and  the  Enforcement  Acts  together, 
we  find  a  seeming  repugnance,  which,  if  real,  must  yield  to  the 
definition  of  intoxicating  liquors.  We  find  in  the  Referendum 
Act  the  generic  term  "beer''  used  as  one  of  the  prohibited 
liquors,  while  in  the  phrase  defining  intoxicating  liquors,  the 
word  **beer"  does  not  appear,  but,  instead,  the  words  "fer- 
mented or  malt  liquors"  are  employed.  The  legislative  pur- 
pose and  intent,  of  course,  was  to  define  what  is  meant  by  the 
general  term  "beer,"  as  used  in  the  Referendum  Act.  "Beer," 
in  the  usual  acceptation  of  such  term,  is  a  fermented  or  malt 
liquor,  but  fermented  or  malt  liquors  are  not  necessarily  "beer." 
The  right  of  the  legislature  to  define  the  general  terms  employed 
in  the  Referendum  Act  is  beyond  reasonable  dispute.  In  the 
absence  of  such  definition,  that  which  would  constitute  beer 
would  be  a  matter  of  proof  by  production  of  evidence  or  by 
analysis.  To  obviate  the  necessity  of  such  proof,  the  legislature 
wisely  defined  the  general  term  "beer"  by  enacting  that  fer- 
mented or  malt  liquors  are  intoxicating  liquors  if  the  percentage 
of  alcohol  therein  is  as  much  as  two  per  cent — otherwise  not. 
"The  word  'beer'  is  a  generic  term  which  is  applied  indiscrim- 
inately to  malt  beer,  as  well  as  to  beer  which  is  made  from 
various  extracts  and  from  the  roots  and  other  parts  of  certain 
plants  and  the  bark  of  trees;  thus,  it  cannot  be  said,  without 
specific  designation  of  the  kind  of  beer  referred  to,  that  it  is 
an  intoxicating  liquor."  {State  v.  Sioux  Falls  Brewing  Co,, 
5  S.  D.  39,  26  L.  R.  A.  138,  58  N.  W.  1.)  Ardent  spirits  are 
well  known  to  be  whisky,  brandy,  gin  and  rum,  as  indicated  in 
the  definition  of  intoxicating  liquors.    It  is  too  clear  to  admit 
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of  argument  that  no  fermented  or  malt  liquor  could  be  any 
compound  of  ardent  spirits. 

Mr,  8.  C.  Ford,  Attorney  General,  Mr.  Frank  Woody,  Assist- 
ant Attorney  General,  and  Mr.  Joseph  R,  Jackson,  Mr,  N.  A. 
Rotering  and  Mr.  Frank  L.  RUey,  for  Respondent,  submitted  a 
brief;  Mr.  Woody  and  Mr.  Rotering  argued  the  cause  orally. 

The  following  cases  show  the  construction  given  statutes  con- 
taining language,  not  identical,  but  similar  to  the  language  con- 
tained in  section  2  of  Chapter  39,  and  intended  for  the  same 
purpose,  for  which  we  contend :  Savryer  v.  Botti,  147  Iowa,  453, 
27  L.  B.  A.  (n.  s.)  1007,  124  N.  W.  787;  Mwrks  v.  State,  159 
Ala.  71,  133  Am.  St.  Rep.  20,  48  South.  864;  State  v.  Hemrich, 
93  Wash.  439,  L.  R.  A.  1917B,  962,  161  Pac.  79 ;  Broiim  v.  State, 
17  Ariz.  314,  152  Pac.  578 ;  State  v.  Taumley,  18  N.  J.  L.  311, 
318 ;  State  v.  Terry,  72  N.  J.  L.  375,  61  Atl.  148,  73  N.  J.  L. 
554,  64  Atl.  113 ;  Commonwealth  v.  Snow,  133  Mass.  575 ;  State 
V.  Ovdnness,  16  B.  I.  401,  16  Atl.  910;  State  v.  McKeruna,  16 
R.  I.  398,  17  Atl.  51 ;  United  States  v.  Cohn,  2  Ind.  Ter.  474, 
52  S.  W.  38. 

Counsel  for  appellant  attempt  to  lay  considerable  stress  on 
the  fact  that  the  word  "beer"  is  omitted  from  section  2  of 
Chapter  143,  defining  intoxicating  liquors,  but  it  was  manifestly 
unnecessary  to  mention  the  word  ''beer"  in  such  section,  as  it 
is  not  only  specifically  named  in  the  prohibitory  law  (Chap.  39, 
Sess.  Laws  1915),  but  it  is  universally  known  to  be  a  fermented 
and  malt  liquor,  of  which  fact  the  courts  take  judicial  notice 
(1  Woollen  &  Thornton  on  Intoxicating  Liquors,  sees.  34,  76) ; 
and  therefore,  by  that  name,  or  under  the  quality  and  kind  by 
whatever  name  called,  is  included  fairly  and  squarely  within 
our  prohibition  laws.  And  there  can,  therefore,  be  neither 
"rhyme  nor  reason"  in  the  contention  of  counsel  that  the  omis- 
sion of  the  word  **beer"  was  made  with  the  express  purpose  of 
including  it  within  the  class  of  beverages  containing  not  more 
than  two  per  centum  of  alcohol,  to-wit,  within  the  patent 
medicine  class. 
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When  the  word  **beer,"  without  any  restriction  or  qualifica- 
tion, is  used  in  a  prohibitory  law,  it  always  means  and  denotes 
a  fermented  and  malt  liquor.  (Black  on  Intoxicating  Liquors, 
sec.  17 ;  1  Woollen  &  Thornton  on  Intoxicating  Liquors,  sees.  5, 
34,  76;  1  Words  and  Phrases,  1st  ed.,  p.  731  et  seq.;  1  Words 
and  Phrases,  2d  ed.,  p.  416  et  seq.)  Chapter  143,  Sess.  Laws 
1917,  is  not  a  prohibitory  law,  but  merely  an  enforcement  law, 
as  we  have  said,  providing  the  machinery  whereby  the  prohibi- 
tory law  may  be  properly  enforced.  Yet,  according  to  the  con- 
tention of  appellant,  the  provisions  of  the  enforcement  law 
would,  in  effect,  restrict,  modify  and  qualify  the  provisions  of 
the  prohibitory  law,  by  permitting  th^  sale  of  beer  containing 
less  than  two  per  centvm  of  alcohol  measured  by  volume,  al- 
though there  can  be  no  doubt  but  what  the  legislature  did  not 
intend  in  any  way,  by  any  provision  in  the  enforcement  law,  to 
restrict,  qualify  or  modify  any  provision  of  the  prohibitory  law. 

Counsel  cannot  seriously  contend  that  it  is  beyond  the  power 
of  the  legislature  to  make  the  classification  that  has  been  made 
in  the  prohibition  law  and  as  contended  for  by  the  state  in  the 
instant  case.  Admitting  that  the  legislature  has  such  power, 
its  will,  in  the  light  of  prohibition  history,  is  correctly  inter- 
preted by  the  state.  So  that  there  may  be  no  doubt  as  to  the 
right  of  the  state  to  so  classify  beverages;  we  quote  from  the 
notes  to  the  case  of  Hotwxrd  v.  Acme  Brewing  Co.,  reported  in 
Ann.  Cas.  1917 A,  at  page  94:  '^  Legislatures  have  the  undoubted 
right  to  regulate  the  manufacture  and  sale  of  intoxicating  bever- 
ages, and  in  the  exercise  of  this  right,  to  declare  what  liquors  are 
prohibited,  what  are  intoxicating,  and  what  are  not — to  designate 
them  by  general  or  special  terms,  and  so  to  frame  and  word  the 
law  as  to  prevent  the  evasion  of  its  provisions.  So,  when  a  stat- 
ute enacted  for  the  purpose  of  regulating  intoxicating  liquors 
described  them  by  such  a  general  term  as  *  alcoholic,'  'spirituous,' 
*malt,'  or  'vinous,*  the  courts  frequently  hold  that  a  nonintoxicat- 
ing  liquor,  which  falls  within  one  of  the  classes  enumerated,  is  in- 
cluded in  the  inhibition  of  the  statute."  (See  Feibelman  v. 
State,  130  Ala.  122,  30  South.  384;  DrnJUns  v.  State,  149  Ala. 
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49,  43  South.  114 ;  Lambie  v.  State,  151  Ala.  86,  44  South.  51 ; 
Bradshaw  v.  State,  76  Ark.  562,  89  S.  W.  1051 ;  In  re  Lockman, 
18  Idaho,  465,  46  L.  R.  A.  (n.  s.)  759,  110  Pac.  253;  Sawyer 
V.  Botti,  147  Iowa,  453,  27  L.  R.  A.  (n.  s.)  1007,  124  N.  W. 
787;  State  v.  StickU,  151  Iowa,  303,  131  N.  W.  5;  State  v. 
O'Connell  99  Me.  61,  58  Atl.  59;  State  v.  Fredericksan,  101 
Me.  37,  115  Am.  St.  Rep.  295,  8  Ann.  Cas.  48,  6  L.  R.  A.  (n.  8.) 
186,  63  Atl.  535;  Commonwealth  v.  Dean,  14  Gray  (Mass.), 
99;  Commonwealth  v.  Timothy,  8  Gray  (Mass.),  480;  State 
V.  6tU,  89  Minn.  502,  95  N.  W.  449;  FtUler  v.  Jackson,  97 
Miss.  237,  30  L.  R.  A.  (n.  s.)  1078,  52  South.  873;  Purity  Ex- 
tract etc.  Co,  V.  Lynch,  100  Miss.  650,  56  South.  316;  Luther 
V.  State,  83  Neb.  455,  20  L.  R.  A.  (n.  s.)  1146,  120  N.  W.  125; 
V.  State,  83  Neb.  455,  20  L.  R.  A.  (n.  s.)  1146,  120  N.  W, 
125;  State  v.  Lehrecque  (N.  H.),  97  Atl.  747;  State  v.  York, 
Bottling  Works  Co.,  19  N.  D.  396,  26  L.  R.  A.  (n,  a.)  872,  124 
N.  W.  387 ;  State  v.  Eauffm^an,  68  Ohio  St.  635,  67  N.  B.  1062 ; 
La  Follette  v.  Murray,  81  Ohio  St.  474,  91  N.  E.  294;  State  v. 
Walder,  83  Ohio  St.  68,  93  N.  E.  531;  Hatfield  v.  Common- 
wealth, 120  Pa.  St.  395,  14  Atl.  151 ;  State  v.  Spavlding,  61  Vt. 
509,  17  Atl.  844;  Commonwealth  v.  Ooodavin,  109  Va.  828,  64 
S.  E.  54;  Commonwealth  v.  Henry,  110  Va.  879,  26  L.  R.  A. 
(n.  8.)  883,  65  S.  E.  570.) 

In  legislation  by  Congress  and  by  the  legislatures  of  practi- 
cally all  of  the  states,  whether  such  legislation  be  prohibitory, 
local  option,  or  for  the  purpose  of  license  and  regulation,  **malt 
liquor,"  regardless  of  whether  or  not  it  is  intoxicating  and 
regardless  of  its  alcoholic  content,  has  always  been  classed  as  an 
intoxicating  liquor  and  placed  in  the  same  class  with  spirituous 
and  vinous  liquors,  without  qualification  or  restriction  of  any 
kind.     (Citing  Statutes,  federal  and  state.) 

While  the  general  rule  is  that  a  penal  statute  must  be  strictly 
construed,  such  rule  does  not  here  apply,  since  section  1  of  the 
Act  in  question  imposes  its  own  rule  of  construction,  and  the 
court  is  bound  thereby,  and  should  construe  the  provisions  of 
section  2  liberally  and  in  such  a  manner  that  the  prohibitory 
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and  the  enforcement  laws  can  be  made  to  accomplish  their  full 
purpose.  (State  v.  Hemrich,  93  Wash.  439,  L.  R.  A.  1917B, 
962,  161  Pac.  79;  36  Cyc.  1105  et  seq.) 

If  appellant's  contention  is  sound,  it  makes  no  difference 
whether  the  malt  liquors  sold  were  or  were  not  intoxicating, 
as  they  contained  less  than  two  per  centum  of  alcohol;  while, 
on  the  other  hand,  if  the  state's  contention  is  sound,  the  liquors 
were  prohibited  regardless  of  the  amount  of  alcohol  they  con- 
tained and  regardless  of  whether  they  were  or  were  not  intoxi- 
cating. The  question  whether  the  malt  liquors  were  or  were 
not  intoxicating  does  not  enter  into  the  question  in  any  way. 
If  malt  liquors  are  prohibited  regardless  of  the  quantity  of 
alcohol  contained  therein,  the  fact  that  they  are  not  intoxicat- 
ing does  lift  the  ban,  while  if  they  are  only  prohibited  when 
containing  as  much  as  two  per  centum  of  alcohol,  they  are  not 
under  the  ban  when  containing  less  than  two  per  cent  alcohol, 
even  though  they  are  in  fact  intoxicating.  (Luther  v.  State, 
83  Neb.  455,  20  L.  R.  A.  (n.  s.)  1146,  120  N.  W.  125;  Hatfield 
V.  Commonwealth,  120  Pa.  395,  14  Atl.  151;  Key  felt  v.  State, 
73  Miss.  415,  18  South.  925 ;  State  v.  Barron,  37  Vt  57 ;  note  to 
State  V.  York,  13  Ann.  Cas.  116.) 

MR.  JUSTICE  HOLLOWAY  delivered  the  opinion  of  the 
court. 

This  appeal  by  the  Centennial  Brewing  Company  from  a 
judgment  of  conviction  of  a  violation  of  the  prohibition  law  pre- 
sents for  decision  the  question:  Is  it  a  criminal  offense  in  this 
state  to  sell  malt  liquor  which  contains  less  than  two  per  centum 
of  alcohol  measured  by  volume! 

At  the  general  election  held  in  November,  1916,  the  people,  by 
direct  vote,  adopted  a  statute  called  familiarly  the  prohibition 
law.  By  its  terms,  any  person  who  manufactures,  sells,  ex- 
changes, barters,  gives  or  disposes  of  any  ardent  spirits  or  any 
compound  thereof  capable  of  use  as  a  beverage,  or  any  ale,  beer, 
wine  or  intoxicating  liquor  of  any  kind,  is  guilty  of  a  mis- 
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demeanor.  The  Act  did  not  become  effective  until  December 
31,  1918.     (Chap.  39,  L^ws  1915;  Chap.  175,  Laws  1917.) 

By  an  Act  approved  March  5,  1917  (Chap.  143,  Laws  1917), 
and  known  as  the  Enforcement  Act,  elaborate  machinery  was 
provided  for  the  enforcement  of  the  prohibition  law,  and  as  one 
means  to  that  end,  section  2  defines  intoxicating  liquors  as 
follows : 

**Sec.  2.  The  phrase  'intoxicating  liquors'  shall  be  held  and 
construed  to  include  whisky,  brandy,  gin,  rum,  wine,  ale,  and 
any  spirituous,  vinous,  fermented  or  malt  liquors  and  liquor  or 
liquid  of  any  kind  or  description,  whether  medicated  or  not, 
and  whether  proprietory  (proprietary),  patented  or  not,  which 
contains  as  much  as  two  per  centum  of  alcohol  measured  by 
volume,  and  which  is  capable  of  being  used  as  a  beverage." 

It  is  the  contention  of  appellant  that  the  concluding  clauses, 
''which  contains  as  much  as  two  per  centum  of  alcohol  meas- 
ured by  volume,  and  which  is  capable  of  being  used  as  a  bever- 
age," modify  the  terms  spirituous,  vinous,  fermented  or  malt 
liquors  and  liquor  or  liquid  of  any  kind,  and  therefore  it  is  not 
unlawful  to  sell  spirituous,  vinous,  fermented  or  malt  liquors 
which  do  not  contain  as  much  as  two  per  centum  of  alcohol 
measured  by  volume,  or  which  are  not  capable  of  use  as  bever- 
ages.   This  contention  cannot  be  upheld. 

1.  It  assumes  necessarily  that  the  Enforcement  Act  amends 
[1]  the  prohibition  law.  To  illustrate:  By  the  prohibition 
law  the  sale  of  ardent  spirits  is  prohibited  altogether  without 
reference  to  alcoholic  contents,  whereas,  if  appellant's  conten- 
tion be  upheld,  the  sale  of  spirituous  liquors  containing  less 
than  two  per  cent  of  alcohol  is  not  prohibited. 

"Ardent  spirits"  and  "spirituous  liquors"  are  terms  of  gen- 
eral use  and  each  has  a  well-defined,  well-understood  meaning. 
In  Webster's  International  Dictionary  the  term  "ardent"  is 
defined  as:  "Hot  or  burning;  causing  a  sensation  of  burning; 
fiery,  as  ardent  spirits,  that  is  distilled  liquors."  Century  Dic- 
tionary— Ardent  Spirits:  "Distilled  alcoholic  liquors,  as  brandy, 
whisky,    gin,    rum,"    Standard    Dictionary — ^Ardent    Spirits: 
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''Alcoholic  distilled  liquors."  Worcester's  Dictionary — ^Ardent 
Spirits:  ''A  term  applied  to  liquors  obtained  by  distillation  such 
as  rum,  whisky,  brandy  and  gin."  Black's  Law  Dictionary — 
Ardent  Spirits:  "Spirituous  or  distilled  liquors." 

''Spirituous  liquor  means  distilled  liquor."  (1  Woollen  & 
Thornton  on  the  Law  of  Intoxicating  Liquors,  sec.  7.)  Spirit- 
uous— "Containing  much  alcohol;  distilled,  whether  pure  or 
compounded,  as  distinguished  from  fermented;  ardent;  applied 
to  a  liquor  for  drink."  (Century  Dictionary.)  Spirituous 
Liquors — ^"Any  intoxicating  liquor  produced  by  distillation  or 
by  rectifying,  compounding  or  otherwise  treating  or  using  dis- 
tilled alcoholic  fluids  in  distinction  from  fermented  or  brewed 
intoxicating  beverages."  (Standard  Dictionary.)  Spirituous 
Liquors — "These  are  inflammable  liquids  produced  by  distilla- 
tion and  forming  an  article  of  commerce."  (Black's  Law  Dic- 
tionary; Cyclopedic  Law  Dictionary.)  Spirituous  Liquor — 
"Distilled  liquor."  (Anderson's  Law  Dictionary.)  The  term 
"spirituous  liquor"  means  distilled  liquor.  (Black  on  Intoxi- 
cating Liquors,  sec.  3.)  "Spirituous  liquor  is  that  which  is  in 
whole  or  in  part  composed  of  alcohol  extracted  by  distillation; 
whisky,  brandy  and  rum  being  examples."     (15  R.  C.  L.  249.) 

In  SarUs  v.  United  States,  152  U.  S.  570,  38  L.  Ed.  556,  14 
Sup.  Ct.  Rep.  720,  the  supreme  court  of  the  United  States  ap- 
proved the  definitions  as  given  by  Webster,  Worcester  and  Cen- 
tury Dictionaries.  In  United  States  v.  Ellis,  51  Fed.  808,  the 
court,  in  speaking  of  these  terms  used  in  a  prohibition  statute, 
said:  "Ardent  and  spirituous  are  used  indiscriminately  as  hav- 
ing the  same  meaning." 

There  cannot  be  any  question  that  ardent  spirits  and  spirituous 
liquors  are  terms  used  to  express  the  same  meaning,  and  since 
by  the  prohibition  law  the  sale  of  ardent  spirits  is  prohibited 
absolutely,  the  sale  of  all  spirituous  liquors  is  likewise  pro- 
hibited, without  reference  to  the  alcoholic  contents,  unless  the 
Enforcement  Act  has  amended  the  prohibition  law.  But  such 
was  not  its  purpose  and  is  not  its  effect 
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It  does  not  assume  to  be  an  amendment  and  it  does  not  re- 
[2,  3]  enact  any  part  of  the  prohibition  law,  and  for  this  rea- 
son it  cannot  have  the  effect  of  an  amendment.  Section  25, 
Article  V,  of  the  state  Constitution,  provides:  ''No  law  shall 
be  revised  or  amended,  or  the  provisions  thereof  extended  by 
reference  to  its  title  only,  but  so  much  thereof  as  is  revised, 
amended  or  extended  shall  be  re-enacted  and  published  at 
length."  Neither  can  the  doctrine  of  amendment  by  implica- 
tion apply. 

2.  Appellant's  contention  leads  to  a  contradiction  of  terms 
[4]  employed  in  section  2  of  the  Enforcement  Act.  Beduced 
to  its  simplest  form,  the  contention  amounts  to  this : 

The  sale  of  spirituous,  vinous,  fermented  or  malt  liquor,  not 
capable  of  being  used  as  a  beverage,  is  not  prohibited.  The 
word  ''beverage"  means  a  drink  or  liquor  for  drinking.  (Cen- 
tury Dictionary.)  Every  one  of  the  terms — spirituous  liquor, 
vinous  liquor,  fermented  or  malt  liquor — ^has  a  well-understood 
meaning.  Every  one  of  those  liquors  is  not  merely  capable  of 
being  used  as  a  beverage,  but  it  is  in  fact  a  beverage,  and  it  is 
a  contradiction  of  terms  to  speak  of  spirituous,  vinous,  fer- 
mented or  malt  liquor,  not  capable  of  being  used  as  a  beverage. 

3.  The  grammatical  construction  of  the  section  does  not  admit 
[6,  6]  of  the  application  of  appellant's  theory.  Under  the 
construction  contended  for,  the  sentence  would  read:  The 
phrase  "intoxicating  liquors"  shall  be  held  and  construed  to 
include  any  spirituous,  vinous,  fermented  or  malt  liquors  which 
contains  as  much  as  two  per  centum  of  alcohol  and  which  is 
capable  of  being  used  as  a  beverage.  In  the  connection  in  which 
they  are  employed,  the  words  "any,"  "spirituous,"  "vinous," 
"fermented"  and  "malt"  are  adjectives,  aU  modifying  the 
noun  "liquors,"  which  is  plural  in  number,  whereas  each  of 
the  verbs  "contains"  and  "is"  is  singular. 

The  rule  of  grammatical  construction  is  merely  an  aid  in 
interpretation,  and  if  the  text  of  the  statute  indicates  a  legis- 
lative intention  contrary  to  that  which  would  follow  from  the 
application  of  the  rules  of  grammar,  then  the  rule  of  grammati- 
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cal  construction  must  give  way,  but  in  the  absence  of  a  clear 
intention  disclosed  by  the  text,  then,  as  said  by  this  court  in 
JoAf  V.  School  District,  24  Mont.  219,  61  Pac.  250,  ''we  must 
elicit  the  purpose  and  intent  of  it  [the  statute]  from  the  terms 
and  expressions  employed,  if  this  is  possible,  calling  to  our  aid 
the  ordinary  rules  of  grammar." 

4.  The  contention  of  appellant  does  violence  to  another  rule 
[7,  8]  of  statutory  construction.  The  last  antecedent  before 
either  of  the  modifying  clauses  is  liquor  or  Uqv4d.  It  is  a  rule 
of  law  as  old  as  the  law  itself,  that  a  relative  clause  shall  be 
construed  to  relate  to  the  nearest  antecedent  that  will  make 
sense  {Traverse  City  v.  Blair  Totunship,  190  Mich.  313,  Ann.' 
Cas.  1918E,  81,  157  N.  W.  81;  Endlich  on  Interpretation  of 
Statutes,  sec.  414),  or,  as  more  aptly  stated:  ''By  what  is 
known  as  the  doctrine  of  the  'last  antecedent,'*  relative  and 
qualifying  words,  phrases  and  clauses  are  to  be  applied  to  the 
words  or  phrase  immediately  preceding  and  are  not  to  be  con- 
strued as  extending  to  or  including  others  more  remote,  unless 
such  extension  is  clearly  required  by  a  consideration  of  the 
entire  Act."  (36  Cyc.  1123.)  As  said  of  the  last  preceding 
rule,  this  one  is  merely  an  aid  in  interpretation,  and,  in  case 
of  conflict,  must  give  way  to  the  more  general  rule  that  the  in- 
tention of  the  legislature  is  to  be  pui*8ued,  if  possible,  but  unless 
the  statute  requires  a  different  construction,  the  rule  of  the 
last  antecedent  is  applicable  as  fairly  indicating  the  true  pur- 
pose and  intent  of  the  lawmakers. 

Appellant  argues  plausibly  that  no  reason  can  be  advanced 
why  a  malt  liquor  containing  only  one-half  of  one  per  cent 
of  alcohol  should  be  under  the  ban,  while  a  patented  medicine 
containing  1.95  per  cent  of  alcohol  and  capable  of  being  used 
as  a  beverage  is  suffered  to  be  sold.  We  confess  our  inability 
[9,  10]  to  justify  the  apparent  discrimination;  but  this  fur- 
nishes no  reason  for  a  construction  of  the  language  contrary 
to  its  manifest  import.  We  cannot  substitute  judicial  opinion 
of  expediency  for  the  will  of  the  legislature.  It  is  too  well  set- 
tled now  to  be  open  to  argument  that  it  is  within  the  province 
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of  the  le^slature  to  define  the  term  ''intoxicating  liquors,"  and, 
if  it  ia  deemed  necessary,  in  order  to  avoid  subterfuges  and 
frauds  which  fetter  the  effective  enforcement  of  the  law,  to 
include  within  the  definition  beverages  which  are  in  themselves 
innocuous,  they  may  be  included.  (1  Woollen  &  Thornton  on 
Intoxicating  Liquors,  sec.  114;  Purity  Extract  &  Tonic  Co.  v. 
Lynch,  226  U.  S.  192,  57  L.  Ed.  184,  33  Sup.  Ct.  Rep.  44.) 
In  that  case  the  court  said:  ''It  is  well  established  that,  when 
a  state  exerting  its  recognized  authority  undertakes  to  suppress 
what  it  is  free  to  regard  as  a  public  evil,  it  may  adopt  such 
measures  having  reasonable  relation  to  that  end  as  it  may  deem 
necessary  in  order  to  make  its  action  effective.  It  does  not 
follow  that  because  a  transaction  separately  considered  is  in- 
nocuous, it  may  not  be  included  in  a  prohibition  the  scope  of 
which  is  regarded  as  essential  in  the  legislative  judgment  to 
accomplish  a  purpose  within  the  admitted  power  of  the 
government." 

In  our  judgment,  the  meaning  of  section  2  above  is  per- 
[11]  fectly  clear.  Whisky,  brandy,  gin,  rum,  wine,  ale, 
spirituous  liquors,  vinous  liquors,  fermented  or  malt  liquors, 
as  those  terms  are  generally  understood,  are  all  declared  to  be 
intoxicating  liquors  within  the  meaning  of  the  prohibition  law, 
and  that,  too,  without  reference  to  the  amount  of  alcohol  con- 
tained in  them.  Every  other  liquor  or  liquid  of  whatever  kind 
or  description,  whether  medicated,  proprietary  or  patented,  is 
likewise  within  the  same  definition  if  it  contains  as  much  as  two 
per  centum  of  alcohol  measured  by  volume,  and  is  capable  of 
being  used  as  a  beverage.  This  construction  harmonizes  the 
two  statutes  and  treats  the  Enforcement  Act  as  a  supplement 
to,  and  not  as  an  amendment  of,  the  prohibition  law.  It  makes 
a  grammatically  correct  sentence  of  the  section  and  avoids  any 
contradiction  in  terms.  It  applies  the  relative  clauses  to  the 
last  antecedent  and,  above  all  other  considerations,  it  gives 
force  and  effect  to  the  manifest  purpose  of  the  lawmakers. 

The  Act  adopted  by  the  people  in  November,  1916,  is  not 
in  any  sense  a  statute  regulating  the  liquor  traflSc.    Its  avowed 
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purpose  is  to  outlaw  a  business  theretofore  regulated  by  license 
legislation.  The  title  of  the  Act  indicates  its  purpose.  "An 
Act  prohibiting  the  introduction  into,  the  manufacture  of,  and 
the  giving,  exchanging,  bartering,  selling,  or  disposing  of  ardent 
spirits,  ale,  beer,  wine  or  intoxicating  liquors  within  the  state 
of  Montana,"  etc. 

The  manufacture  and  sale  of  denatured  alcohol,  alcohol  for 
scientific  or  manufacturing  purposes  and  wine  intended  for  the 
sacrament  are  specifically  excepted  from  the  operation  of  the 
law,  but,  with  these  exceptions,  the  sale  of  everything  which 
falls  within  the  fair  import  of  the  terms  employed  is  prohibited 
[12]  absolutely.  The  statute  was  clearly  designed  as  one  of 
suppression  and  not  of  supervision.  As  indicated  beyond  cavil, 
the  purpose  of  section  2  above  is  to  aid  in  the  enforcement  of 
the  prohibition  law  by  making  certain  that  which  was  deemed 
to  be  uncertain — by  giving  to  the  term  ** intoxicating  liquors" 
a  definition  so  comprehensive  as  effectually  to  forestall  every 
attempt  at  evasion  by  any  subterfuge  whatever. 

Long  before  either  of  these  statutes  was  enacted,  legislative 
and  judicial  history  had  disclosed  that  the  ingenuity  of  man 
can  devise  almost  limitless  means  for  evading  a  prohibition 
law;  that  any  beverage  by  name  may  be  counterfeited,  and 
that  the  use  of  such  general  terms  as  ''intoxicating  liquors" 
only  leads  to  confusion  and  a  practical  annulment  of  the  law 
itself,  and  with  this  history  and  experience  before  them,  the 
members  of  the  legislative  assembly  in  1917  undertook  the  en- 
actment of  Chapter  143  to  render  the  prohibition  law  effective 
and  its  enforcement  a  matter  of  reasonable  certainty. 

No  importance  whatever  can  be  attached  to  the  fact  that  in 
[13]  defining  intoxicating  liquors  in  section  2  of  the  Enforce- 
ment Act,  the  term  *'beer"  by  name  is  omitted.  As  heretofore 
observed,  this  Act  is  not  in  any  sense  an  amendment  of  the 
prohibition  law,  and  by  that  law  the  sale  of  beer  is  prohibited 
absolutely.  It  could  have  been  only  out  of  abundance  of  cau- 
tion that  any  liquor  was  designated  by  name.  The  concluding 
clauses  of  that  section  were  not  designed  to  exempt  from  the 
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operation  of  the  prohibition  law  any  liquor  properly  so  called. 
They  were  designated  to  mark  the  deadline  beyond  which  bitters, 
drugs  and  other  patented  and  proprietary  medicines  and  nos- 
trums, under  whatever  name  or  description,  might  not  become 
the  vehicle  for  a  continuation  of  the  traffic  in  alcoholic  bever- 
ages. The  legislature  doubtless  concluded  that  the  alcoholic 
contents  of  these  preparations — ^less  than  two  per  cent — would 
be  so  far  neutralized  by  the  other  ingredients  as  to  render  them 
practically  harmless  as  beverages. 

No  useful  purpose  could  be  served  by  a  review  of  the  all  but 
limitless  number  of  adjudicated  cases  construing  prohibition 
laws.  The  statutes  of  the  several  states  differ  so  materially  in 
the  language  employed  that  the  construction  of  one  is  of  little 
aid  in  the  interpretal^-^n  of  another.  Furthermore,  there  is  a 
conflict  among  the  authorities  construing  somewhat  similar 
statutes 

In  People  v.  StricJder,  25  Cal.  App.  60,  142  Pac.  1121,  the 
court  was  called  upon  to  construe  a  section  of  the  local  option 
law  which  reads  as  follows:  **The  term  ^alcoholic  liquors'  as 
used  in  this  Act,  shall  include  spirituous,  vinous  and  malt 
liquors,  and  any  other  liquor  or  mixture  of  liquors  which  con- 
tain one  per  cent  by  volume,  or  more,  of  alcohol,  and  which  is 
not  so  mixed  with  other  drugs  as  to  prevent  its  use  as  a 
beverage."  The  rule  of  the  last  antecedent  was  disregarded, 
and  it  was  held  that  the  clause  ^' which  contain  one  per  cent 
per  volume,  or  more,  of  alcohol,"  modifies  the  terms  ** spirit- 
uous, vinous  and  malt  liquors"  as  well  as  the  terms  ''liquor" 
or  ** mixture  of  liquors." 

In  State  r.  Hemrich,  93  Wash.  439,  L.  E.  A.  1917B,  962,  161 
Pac.  79,  the  Washington  supreme  court  construed  a  section  of 
the  prohibition  law  which  provides:  **The  phrase  'intoxicating 
liquor,'  wherever  used  in  this  Act,  shall  be  held  and  construed 
to  include  whisky,  brandy,  gin,  rum,  wine,  ale,  beer  and  any 
spirituous,  vinous,  fermented  or  malt  liquor,  and  every  other 
liquor  or  liquid  containing  intoxicating  properties."  The  doc-' 
trine  of  the  last  antecedent  was  applied,  and  it  was  held  that 
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the  phrase  *' containing  intoxicating  properties"  modifies  the 
terms  ** other  liquor  or  liquid,"  and  does  not  modify  any  of  the 
other  preceding  terms. 

The  strained  construction  given  to  the  statute  considered  in 
Ex  parte  Hunnicutt,  7  Okl.  Cr.  213,  123  Pac.  179,  may  have 
been  justified  under  the  circumstances,  but  the  reasoning  by 
which  the  conclusion  was  reached,  does  not  commend  it  to  our 
judgment.  None  of  the  decisions  is  particularly  persuasive 
here. 

Under  the  construction  of  these  statutes  which  we  have 
[14]  adopted,  it  is  a  criminal  offense  in  this  state  to  sell  malt 
liquor  which  contains  less  than  two  per  centum  of  alcohol. 

In  passing,  we  may  observe  that  section  2  of  the  Enforcement 
Act,  in  so  far  as  it  includes  malt  liquors  within  the  definition 
of  intoxicating  liquors,  is  to  be  construed  according  to  the  ap- 
proved usage  of  the  language  (Rev.  Codes,  sec.  15),  that  is 
to  say,  **malt  liquor"  having  acquired  a  well-defined  meaning, 
will  be  held  to  have  been  used  by  the  legislature  to  indicate 
an  alcoholic  beverage, — ^the  percentage  of  alcohol  being  imma- 
terial.    {State  V.  Hemrich,  above.) 

The  judgment  is  affirmed. 

Affirmed, 

Mb.  Chief  Justice  Bbantly  and  Mb.  Justice  Coopeb  concur. 


STATE,  Appellant,  v.  SCHOENBORN,  Respondent. 

(No.  3,962.) 
(Submitted  January  11,  1919.     Decided  March  3,  1919.) 

[178  Pac.  294.] 

Criminal  Law  —  New  Trial  —  Appeal  and  Error  —  Burden  on 
Appellant — Presumptions. 

New  Trial — Setting  Aside  Order — Showing  Necessary. 

1.  It  is  only  upon  a  very  strong  showing  that  the  supreme  court  will 
on  appeal  set  aside  an  order  granting  a  new  trial. 

Same— Criminal  Law — Appeal — Extent  of  Review. 

2.  Where,  on  appeal  by  the  state  from  an  order  granting  defendant 
a  new  trial  on  the  ground  that  the  yerdict  returned  was  contrary  to 
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the  evidence,  it  appears  that  the  judge  who  tried  the  cause  also 
granted  the  motion,  the  supreme  court  is  limited  in  its  review  to  an 
examination  of  the  record  to  ascertain  whether  there  is  a  substantial 
conflict  in  the  evidence,  or  an  absence  of  evidence  necessary  to  make 
out  a  case. 

Same — Criminal  Law — Appeal  and  Error — Duty  of  Appellant. 

3.  An  order  granting  a  new  trial  to  defendant  in  a  criminal  cause 
made  by  a  district  judge  other  than  the  one  who  tried  it,  on  the  ground 
that  the  verdict  was  contrary  to  the  evidence,  required  a  determination 
of  the  weight  of  the  evidence — ^an  exercise  of  judicial  function — and 
the  burden  of  showing  that  the  district  judge  could  not,  in  the  exer- 
cise of  sound  judgment,  conclude  from  the  record  that  the  evidence  was 
insufficient  to  justify  the  verdict  was  upon  the  state. 

Same — Criminal  Law — ^When  Defendant  Entitled  to  Retrial. 

4.  To  secure  a  new  trial  a  convicted  defendant  in  a  criminal  case  is 
not  required  to  show  an  entire  absence  of  evidence  of  some  fact  neces- 
sary to  make  out  a  case;  if  he  can  convince  the  district  court  that 
the  evidence  in  its  entirety  is  insufficient  in  weight  to  justify  the 
verdict,  he  is  entitled  to  a  retrial. 

Appeal  and  Error — Presumptions. 

5.  In  entering  upon  its  consideration  of  an  appeal,  the  supreme  court 
indulges  the  presumption  that  the  judgment  or  order  from  which  the 
appeal  is  taken  is  correct,  the  burden  being  upon  appellant  to  show 
reversible  error. 

Appeal  from  District  Covrt,  Phillips  County,  in  the  Seven- 
teenth Judicial  District;  T.  .  A.  Thompson^  Judge  of  the. 
Eleventh  District,  presiding. 

Theodore  E.  Schoenborn  was  convicted  of  a  felony.  From 
an  order  granting  him  a  new  trial,  the  state  appeals.    AflSrmed. 

Mr,  Jos,  B.  Poindexter,  Attorney  General,  and  Mr.  E.  D. 
Phelan,  for  Appellant,  submitted  a  brief;  Mr.  Phelan  argued 
the  cause  orally. 

No  appearance  on  behalf  of  Respondent. 

MR.  JUSTICE  HOLLOWAY  delivered  the  opinion  of  the 
court. 

The  defendant  was  convicted  of  a  felony  and  the  state  has 
appealed  from  an  order  granting  him  a  new  trial. 

Several  of  the  statutory  grounds  are  mentioned  in  the  motion, 
but  in  this  court  the  argument  in  support  of  the  ruling  is  eon- 
fined  to  one,  viz,:  The  verdict  is  contrary  to  the  evidence. 

In  1863  the  supreme  court  of  California  said:  -'It  is  only  in 
[1]     rare  instances  and  upon  very  strong  grounds  that  this 
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court  will  set  aside  an  order  granting  a  new  trial."  The  lan- 
guage was  quoted  with  approval  by  this  court  in  McCauley  v. 
Tyler,  11  Mont.  51,  27  Pac.  391,  and  the  principle  has  been 
adhered  to  consistently  since  that  case  was  decided.  (See  Oib- 
son  V.  Morris  State  Bank,  49  Mont.  60,  140  Pac.  76.) 

If  the  same  judge  who  presided  at  the  trial  had  presided 
[2]  when  the  motion  was  granted,  our  review  would  be  lim- 
ited to  an  examination  of  the  record  to  ascertain  whether  there 
is  disclosed  a  substantial  conflict  in  the  evidence  or  an  absence 
of  evidence  necessary  to  make  out  a  case.  {State  v.  Foster,  26 
Mont.  71,  66  Pac.  565.)  But  Judge  Utter,  who  presided  in 
court  when  the  motion  for  a  new  trial  was  heard  and  sustained, 
did  not  preside  at  the  trial  of  the  cause,  and  for  this  reason 
it  is  suggested  that  a  different  rule  should  govern  our  review 
of  the  order. 

The  right  of  a  defendant  who  has  been  convicted,  to  move 
for  a  new  trial  upon  the  ground  that  the  verdict  is  contrary  to 
the  evidence,  is  one  conferred  upon  him — ^to  the  exclusion  of 
the  state — by  statute  (sec.  9350,  Rev.  Codes),  and  the  authority 
of  the  district  court  to  grant  the  motion  is  confirmed  by  the 
same  section,  and  that,  too,  without  reference  to  the  fact  that 
a  different  judge  may  preside  at  the  hearing  of  the  motion, 
[3]  from  the  one  who  presided  at  the  trial.  It  may  be  con- 
ceded that  by  reason  of  the  fact  that  Judge  Utter  could  not 
be  aided  by  any  impressions  received  from  the  testimony  of 
living  witnesses,  the  order  is  not  entitled  to  the  support  of  all 
the  presumptions  which  would  have  attached  to  it  if  the  same 
judge  who  heard  the  motion  had  presided  at  the  trial;  still, 
after  making  every  proper  allowance  for  the  judge's  disad- 
vantageous position,  the  court  was  required  to  exercise  judicial 
functions — ^to  determine  whether,  upon  the  record,  the  verdict 
was  contrary  to  the  evidence.  {In  re  WiUiams'  Estate,  50 
Mont.  142,  145  Pac.  957.) 

In  civil  actions,  a  new  trial  may  be  granted  for  '*insufl5ciency 
of  the  evidence  to  justify  the  verdict.'*  (Sec.  6794,  Rev. 
Codes.)     This  language  has  been  uniformly  held  to  require  the 
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court  to  grant  a  new  trial  if  in  its  judgment  the  weight  of 
the  evidence  does  not  justify  the  verdict.  {Hamilton  v.  Moni- 
dah  Trust,  39  Mont.  269,  102  Pac.  335 ;  Harrington  v.  Butte  A 
B,  Min.  Co.,  27  Mont.  1,  69  Pac.  102 ;  Patten  v.  Hyde,  23  Mont. 
23,  57  Pac.  407.)  The  expression,  "the  verdict  is  contrary  to 
the  evidence,"  has  been  held  to  mean  the  same  thing  as  the 
expression,  **  insufficiency  of  the  evidence  to  justify  the  ver- 
dict." {Flaherty  v.  Butte  Electric  By.  Co.,  42  Mont.  89,  111 
Pac.  348.) 

A  defendant  in  a  criminal  case  who  has  been  convicted  is  not 
[4]  required  to  show  an  entire  absence  of  evidence  of  some 
fact  necessary  to  make  out  a  case,  in  order  to  secure  a  new 
trial;  but  if  he  can  convince  the  district  court  that  the  evi- 
dence in  its  entirety  is  insufficient  in  weight  to  justify  the 
verdict,  he  is  entitled  to  a  new  trial.  The  rule  is  stated  gen- 
erally  as  follows:  A  court  may  grant  a  new  trial  in  a  criminal 
case  whenever  in  its  judgment  the  conviction  is  not  warranted 
by  the  proof.  {Bachman  v.  People,  8  Colo.  472,  9  Pac.  42 ;  16 
Corpus  Juris,  1179;  12  Cyc.  732.)  There  is  no  definite  rule 
of  law — ^no  fixed  standard — by  which  to  judge  of  the  weight  of 
human  testimony,  and  when  tiie  evidence  is  conflicting,  the 
motion  for  a  new  trial  upon  the  ground  that  the  verdict  is 
contrary  to  the  evidence,  must  of  necessity  be  addressed  to  the 
sound  judgment  of  the  trial  court.  (16  Corpus  Juris,  1178.) 
Upon  appeal  from  the  order  granting  or  denying  the  motion, 
this  court  sits  as  a  court  of  error  and  review,  not  as  a  court 
of  original  jurisdiction  or  as  an  appellate  court  clothed  with 
authority  to  try  the  motion  de  novo.  We  enter  upon  our 
[5]  consideration  of  an  appeal  indulging  the  presumption 
that  the  judgment  or  order  from  which  the  appeal  is  taken 
is  correct,  and  the  burden  is  upon  the  appellant  to  show  reversi- 
ble error.  {Rumney  Land  &  C.  Co.  v.  Detroit  <fe  M.  Cattle  Co., 
19  Mont.  557,  49  Pac.  395 ;  Haley  v.  McDermott,  45  Mont.  217, 
121  Pac.  1060;  Dover  Lumber  Co.  v.  WKitcomb,  54  Mont.  141, 
168  Pac.  947.)  Since  the  determination  upon  the  weight  of 
the  evidence  in  this  instance  involved  an  exercise  of  judgment. 
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the  state  must  assume  the  burden  of  showing  that  the  record 
does  not  present  such  a  case  as  that  Judge  Utter  in  the  exercise 
of  sound  judgment  could  conclude  that  the  verdict  is  contrary 
to  the  evidence. 

No  useful  purpose  could  be  served  by  a  review  of  the  evi- 
dence. We  content  ourselves  with  saying  that  we  have  given 
careful  consideration  to  the  entire  record,  and  the  state  has 
failed  to  convince  us  that  the  lower  court  erred  in  granting  the 
motion. 

The  order  is  affirmed. 

Affirmed. 

Mr.  Chbbp  Justice  Bbantly  and  Mb.  Justice  Coopeb  concur. 
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SHEA,  Appellant,  v.  NOETH-BUTTB  MINING  CO.  bt  al.. 

Respondents. 

(No.   4,348.) 
(Submitted  February  10,  1919.    Decided  March  8,  1919.) 

[179  Pac.  499.] 

Workmen's  Compensation  —  Statutes  and  Statutory  Construe- 
tion  —  Constitution  —  Election  —  Presumptions  —  Waiver — 
Industrial  Accident  Board  —  Courts  —  *' Judicial  Power*' — 
Office  and  Officers, 

"Workmen's  Comp^sation — Theory  of  Act. 

1.  The  theory  upon  which  Workmen's  Compensation  Acts  are  placed 
upon  the  statute  books  is  that  the  loss  occasioned  by  reason  of  an 
injury  to  the  employee  shall  not  be  borne  by  him  alone  but  directly 
by  the  industry  itself,  and  indirectly  by  the  public. 

Same — Constitutionality  of  Act — Rule  for  Determining. 

2.  The  rule  that  a  statute  will  not  be  declared  invalid  on  constitu- 
tional grounds  unless  its  invalidity  is  made  to  appear  beyond  a  reason- 
able doubt,  held  to  apply  with  particular  force  where,  as  in  the  case 
of  the  Workmen's  Compensation  Act,  the  statute  seems  to  have  been 

(522) 
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found  satisfactory  after  a  four-year  period  of  operation,  by  those 
directly  affected  by  it,  to-wit,  the  employer  and  the  employee. 

Same — Constitutions-Guaranteeing  Access  to  Courts. 

3.  Held,  that  the  Workmen's  Compensation  Act  (Laws  1915,  Chap. 
96)  is  not  repugnant  to  section  6,  Article  III  of  the  Constitution, 
as  closing  access  to  the  courts  by  the  injured  employee  and  compelling 
him  to  seek  relief  through  the  Industrial  Accident  Board. 

game — Effect  of  Election  to  be  Bound  by  Act. 

4.  Wh«n  an  employee  has  elected  to  become  subject  to  the  provisions 
of  the  Compensation  Act,  neither  he  nor  his  personal  representative 
in  case  of  the  former's  death  may  thereafter  prosecute  an  action  for 
damages  against  the  employer  for  an  injury  suffered  by  him  during 
the  course  of  his  employment. 

Constitution — Access  to  Courts — Meaning  of  Guaranty. 

5.  Under  section  6,  Article  III,  of  the  Constitution,  courts  must  be 
accessible  to  all  persons  alike,  without  discrimination,  at  the  time  or 
times  and  the  place  or  places  appointed  for  their  sitting,  and  afford 
a  speedy  remedy  for  every  injury  which  the  law  recognizes  or  declares 
to  be  actionable. 

Personal  Injuries — ^Riglit  of  Action — Power    of  Legislature. 

6.  The  legislature  cannot  destroy  vested  rights;  therefore  where  an 
injury  has  occurred  for  which  the  injured  person  has  a  right  of  action, 
the  legislature  cannot  deny  him  a  remedy. 

Same — Common-law  Rules — ^Legislature  may  Abolish. 

7.  No  one  has  a  vested  right  in  any  rule  of  the  common  law;  and  the 
technical  defenses  recognized  by  it  in  personal  injury  actions,  such  as 
contributory  negligence,  assumption  of  risk,  etc,  as  well  as  technical 
rights  of  action  arising  out  of  the  negligence  of  the  employer,  may  be 
abolished  or  modified  by  the  legislature  without  transgressing  any  con- 
stitutional guaranty. 

Workmen's  Compensation — Effect  of  Election  to  be  Bound  by  Act. 

8.  Inasmuch  as  the  Compensation  Act  (Laws  1915,  Chap.  96)  be- 
comes binding  upon  the  employer  and  employee  only  at  their  election, 
neither  may  thereafter  object  to  its  enforcement,  and  the  fact  that 
the  modes  in  which  they  may  indicate  their  election  is  different,  does 
not  make  it  objectionable  on  the  ground  that  it  discriminates  against 
either  employer  or  employee. 

[As  to  right  to  and  effect  of  election  with  respect  to  acceptance 
of  provisions  of  Workmen's  Compensation  Act,  see  note  in  Ann.  Caa. 
1918B,  715.] 

Legislation — Who  may  Waive  Benefit  of. 

9.  A  party  may  waive  the  advantage  of  any  provision  of  law  which 
was  intended  solely ^or  his  benefit,  so  long  as  the  waiver  does  not  vio- 
late public  policy. 

Legislature — Power  to  Establish  Presumptions. 

10.  The  legislature  may  establish  presumptions  (and  rules  relating 
to  the  burden  of  proof),  provided  they  are  not  unreasonable  and  not 
conclusive  of  the  rights  of  parties. 

Workmen's  Compensation — Election — ^Presumptions. 

11.  The  silence  of  an  employee,  when  given  an  opportunity  to  elect 
whether  he  will  be  bound  or  not  bound  by  the  provisions  of  the 
Workmen's  Compensation  Law,  establishes  a  presumption  that  he  elects 
to  become  subject  to  it. 

Same — Right  of  Action — Waiver. 

12.  It  is  competent  for  a  party  to  waive  his  rieht  to  have  a  cause 
of  action  determined  by  a  court  before  it  actually  arises,  especially 
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where  the  legislature  has  provided  a  sabetitute    remedj, — ^ta  it  has 
under  the  Compensation  Act, — which  renders  his  right  to  reUef  absolute. 
Same — Industrial  Accident  Board  not  Court — Constitution. 

13.  Held,  that  .the  Industrial  Accident  Board  is  not  a  eourt  within 
the  meaning  of  the  Constitution,  it  not  being  vested  with  judicial 
power,  but  is  a  ministerial  and  administrative  bodj  with  incidental 
Qtum-judicial  powers.* 

Constitution — "Judicial  Power" — Definition. 

14.  "Judicial  power,"  within  the  meaning  of  section  1,  Article  YllXy 
of  the  Constitution,  is  the  power  of  a  court  to  decide  and  pronounce 
a  judgment  and  carry  it  into  effect  between  persons  and  parties  who 
bring  a  case  before  it  for  decision. 

Same — Statutes — Who  may  not  Assail. 

15.  One  not  injured  by  the  provision  of  an  Act  deemed  by  him  an- 
constitutional  is  not  in  position  to  assail  it. 

Same — Statutes— Part  Valid  and  Part  Invalid — ^Effect. 

16.  Where,  after  elimination  of  that  portion  of  a  statute  which  is 
invalid,  sufficient  remains  to  render  it  operative  and  reasonably  effec- 
tive to  carry  out  the  main  purpose  of  the  legislature  in  enacting  it, 
courts  must  to  that  extent  uphold  it. 

Workmen's  Compensation — Industrial  Accident  Board — State  Auditor — 
Holding  Two  Offices — ^Power  of  Legislature. 

17.  The  fact  that  the  state  auditor  is  a  member  of  the  Industrial  Acci- 
dent Board  does  not  render  the  Compensation  Act  unconstitutional  on 
the  ground  that  he  thus  holds  two  offices,  since  the  only  limitation 
upon  the  legislature  in  imposing  duties  upon  that  officer,  under  sec- 
tion 1,  Article  lY,  of  the  Constitution,  prohibits  the  imposition  of 
duties  appertaining  to  the  legrislative  or  judicial — ^not  t]ie  executive — 
departments  of  government. 

Appeal  from  District  Court,  Silver  Bow  Cou/nty;  J.  J.  I^nch, 
Judge. 

Action  by  Murty  Shea  against  the  North-Butte  Mining  Com- 
pany, a  corporation,  and  Norman  Braly.  Judgment  for  de- 
fendants dismissing  the  action.    Plaintiff  appeals.    Affirmed. 

Messrs,  Maury  &  Melzner,  Mr.  H.  H.  Parsons,  Mr,  E.  K. 
Cheadle,  Mr,  W,  Z>.  Rankin  and  Mr,  B.  K,  Wheeler,  for  Appel- 
lant, submitted  an  original  and  a  supplemental  brief ;  Mr.  H.  L. 
Maury  argued  the  cause  orally. 

Mr.  L.  0.  Evans,  Mr,  W.  B.  Rodgers  and  Mr.  D.  M.  KeUy, 
for  Respondents,  submitted  a  brief;  Mr.  Rodgers  argued  the 
cause  orally. 

The  method  of  election  provided  for  in  our  Workmen  *b  Com- 
pensation Act  is  wholly  unobjectionable,  and  like  methods  have 
been  repeatedly  affirmed  by  the  courts.     (Opinion  of  the  Jus- 
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tices,  209  Mass.  607,  610,  96  N.  E.  308;  Toung  v.  Duncan,  218 
Mass.  346,  106  N.  E.  1;  Sayles  v.  Foley,  38  R.  I.  484,  96  Atl. 
340,  346  'JSexton  v.  Newark  Dist,  Telegraph  Co.,  84  N.  J.  L.  85,- 
86  Atl.  451,  454 ;  Borgnis  v.  Folk  Co.,  147  Wis.  327,  37  L.  R.  A. 
(n.  s.)  489,  493,  133  N.  W.  209;  Hunter  v.  Colfax  etc.  Co.,  175 
Iowa,  245,  Ann.  Cas.  1917E,  803,  L.  R.  A.  1917D,  15,  154  N.  W. 
1037,  157  N.  W.  145 ;  Hawkins  v.  Bleakly,  243  U.  S.  210,  Ann. 
Cas.  1917D,  637,  61  L.  Ed.  678,  37  Sup.  Ct.  Rep.  255 ;  MatJtison 
V.  Minneapolis  Street  By.  Co.,  126  Minn.  286,  L.  R.  A.  1916D, 
pp.  412,  417,  148  N.  W.  71 ;  Deibeikis  v.  Link-Belt  Co.,  261  111. 
454,  Ann.  Cas.  1915A,  241,  104  N.  E.  211 ;  Keeran  v.  Peoria  etc. 
Traction  Co.,  277  lU.  413,  115  N.  E.  636 ;  Mackin  v.  Detroit- 
Timkin  Axle  Co.,  187  Mich.  8,  153  N..W.  49,  51;  Middleton  v. 
Texas  Power  cfe  Liglit  Co.,  108  Tex.  96,  185  S.  W.  556,  557; 
State  V.  Creamer,  85  Ohio  St.  349,  39  L.  R.  A.  (n.  s.)  694,  695, 
97  N.  E.  602.) 

Taking  into '  account  the  unobjectionable  character  of  the 
election  provided  for,  it  follows  that  the  constitutional  objec- 
tions urged  by  the  appellant  are  not  available  to  an  employee 
who,  prior  to  the  happening  of  an  injury,  has  elected  to  be 
bound  by  the  provisions  of  our  Workmen's  Compensation  Act, 
when  the  employer  has  likewise  so  elected  to  be  bound  thereby. 
(Cases  cited  supra;  Foster  v.  Morse,  132  Mass.  354,  42  Am.  Rep. 
438;  Porten  v.  Petersen,  139  Minn.  152,  166  N.  W.  183;  Evanr 
hoff  V.  State  Industrial  Ace.  Com.,  78  Or.  503,  154  Pac.  106 ; 
Shade  v.  Ash  Grove  L.  &  P.  C.  Co.,  93  Kan.  257,  144  Pac.  249.) 
The  effect  of  these  elective  features  of  Compensation  Acts,  as 
touching  constitutionality,  has  also  been  given  force  in  the 
case  of  Jeffrey  Mfg.  Co.  v.  Blagg,  235  U.  S.  571,  59  L!  Ed.  364, 
35  Sup.  Ct.  Rep.  167,  7  N.  C.  C.  A.  570,  wherein  the  supreme 
court  of  the  United  States  said:  '^No  employer  is  obliged  to  go 
into  this  plan.  He  may  stay  out  of  it  altogether  if  he  will." 
(See,  also,  Albanese  v.  Stewart,  78  Misc.  Rep.  581,  138  N.  T. 
Supp.  942;  Mackin  v.  Detroit-Tinikin  Axle  Co.,  supra.) 

The  powers  conferred  upon  the  Industrial  Accident*  Board  are 
not  judicial  powers  as  that  term  is  used  in  section  1  of  Article 
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VIII  of  our  state  Constitution.  {Mvskrat  v.  United  States, 
219  U.  S.  346,  356,  55  L.  Ed.  246,  31  Sup.  Ct.  Rep.  250; 
Mackin  v.  Detroit-Timkin  Axle  Co.,  187  Mich.  8,  153  N.  W.  49, 
53;  Underv^ood  v.  McDuffee,  15  Mich.  361,  93  Am.  Dec.  194; 
State  V.  Creamer,  85  Ohio  St.  349,  39  L.  R.  A.  (n.  s.)  694,  97 
N.  E.  602;  Deibeikis  v.  Link-Belt  Co,,  supra;  Middleton  v. 
Teocas  Power  &  L.  Co.,  108  Tex.  96,  185  S.  W.  556 ;  Mmominee 
Bay  Shore  Lumber  Co.  v.  Industrial  Ace.  Com,,  162  Wis.  3i44, 
1^6  N.  W.  151.) 

The  provision  of  the  Act  appointing  the  state  auditor  a  mem- 
ber of  the  Industrial  Accident  Board  does  not  render  the  law 
either  unconstitutional,  inoperative  or  void.  The  only  vice 
suggested  in  relation  to  the  Industrial  Accident  Board  is  that 
one  member,  to- wit,  the  state  auditor,  is  ineligible,  by  virtue 
of  being  such  state  officer,  to  fill  the  position  of  member  of  the 
board.  The  universal  current  of  authority  seems  to  be  that, 
although  ineligible  by  reason  of  either  legal  or  constitutional 
provision,  to  hold  an  office,  nevertheless  the  incumbent  thereof, 
actually  possessing  and  exercising  its  duties,  is  bl  de  facto 
officer.  {HuycTc  v.  Graham,  82  Mich.  353,  46  N.  W.  781,  782 ; 
Stokes  V.  Acklen  (Tenn.  Ch.),  46  S.  W.  316,  317;  In  re  Corum, 
62  Kan.  271,  84  Am.  St.  Rep.  382,  62  Pac.  661 ;  Missouri  Pac. 
By.  Co.  V.  Preston,  63  Kan.  819,  66  Pac.  1050;  McGregor  v. 
Balch,  14  Vt.  428,  39  Am.  Dec.  231 ;  Rodman  v.  Harcourt,  4 
B.  Mon.  (43  Ky.)  224;  Old  Dominion  Building  dk  Loan  Assn, 
V.  Sohn,  54  W.  Va.  101,  46  S.  E.  222 ;  Davidson  v.  State,  135 
Ind.  254,  34  N.  E.  972;  Donough  v.  Dewey  {Hollister),  82  Mich. 
309,  46  N.  W.  782,  783.)  In  the  Donough  Case,  supra,  a  woman 
had  been  elected  inspector  of  the  school  district.  The  law  and 
the  Constitution  provided  for  three  inspectors.  By  reason  of 
her  sex  the  woman  was  constitutionally  disqualified  to  hold  the 
office.  It  was  held  that,  although  ineligible  to  the  office,  this 
woman  was  a  de  facto  officer,  and  it  was  also  held  that  inas- 
much as  two  members  of  the  board  were  authorized  to  act,  and 
had  acted  together,  their  action  was  legal  although  it  should 
be  ruled  that  said  woman  was  not  an  officer  de  facto. 
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The  Act  does  not  violate  the  constitutional  rights  of  an  em- 
ployee in  reference  to  a  jury  trial.  This  question  has  been 
set  at  rest  in  the  case  of  CunningJiam  v.  Northwestern  Imp,  Co., 
44  Mont.  180,  196,  119  Pac.  554.  Although  no  additional 
authority  is  needed,  we  invite  the  court's  attention  to  the 
following:  Mountain  Timber  Co.  v.  State  of  Washington,  243 
U.  S.  219,  Ann.  Cas.  1917D,  642,  61  L.  Ed.  685,  37  Sup.  Ct.  Rep. 
260;  state  ex  rel.  Davis-Smith  Co.  v.  Clausen,  65  Wash.  156, 
37  L.  R.  A.  (n.  s.)  466,  117  Pac.  1101;  Sexton  v.  Newark  Dist. 
Tel.  Co.,  supra;  State  v.  Creamer,  supra;  Evanhoff  v.  State 
Industrial  Accident  Com.,  supra;  Mackin  v.  Detroit-Timkin 
Axle  Co.,  supra;  Deibeikis  v.  Link-Belt  Co.,  supra;  Anderson 
V.  Carnegie  Steel  Co.,  255  Pa.  St.  33,  99  Atl.  215;  Young  v. 
Duncan,  218  Mass.  346,  106  N.  E.  1 ;  Raymond  v.  Chicago,  M.  dk 
St.  P.  Ry.  Co.,  233  Fed.  239,  147  C.  C.  A.  245 ;  Hunter  v.  Colfax 
Consolidated  Coal  Co.,  175  Iowa,  245,  Ann.  Cas.  1917E,  803, 
L.  R.  A.  1917D,  15,  154  N.  W.  1037,  157  N.  W.  145;  New  York 
Central  Ry.  Co.  v.  White,  243  U.  S.  188,  Ann.  Cas.  1917D,  629, 
L.  R.  A.  1917D,  1,  61  L.  Ed.  667,  37  Sup.  Ct.  Rep.  247 ;  Haw- 
kins V.  BleaJdy,  supra. 

MR.  CHIEF  JUSTICE  BRANTLY  delivered  the  opinion  of 
the  court. 

The  defendant  North-Butte  Mining  Company  is  a  corpora- 
tion organized  under  the  laws  of  the  state  of  Minnesota,  and  is 
the  owner  of  mining  claims  which  it  is  engaged  in  operating  in 
Silver  Bow  county.  When  the  cause  of  action  upon  which 
recovery  is  sought  herein  arose,  the  defendant  Norman  Braly 
was  its  superintendent.  This  action  was  brought  to  recover 
'  damages  for  a  personal  injury  alleged  to  have  been  suffered  by 
the  plaintiff  through  the  negligence  of  the  defendants  during 
the  course  of  his  employment  as  a  miner.  The  complaint  is  in 
the  ordinary  form  and  alleges  facts  sufficient  to  sustain  a  recov- 
ery, unless  a  recovery  is  precluded  by  the  provisions  of  the  Act 
passed  by  the  Fourteenth  Legislative  Assembly  commonly 
known  as  the  Workmen's  Compensation  Law  (Chap.  96,  Laws 
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1915).  Denying  all  the  allegations  of  the  complaint  charging 
them  with  negligence,  the  defendants  alleged  as  a  complete 
affirmative  defense  that  at  the  time  the  plaintiff  was  injured, 
the  defendant  North-Butte  Mining  Company  had  elected  to  be- 
come bound  by  Plan  No.  1  of  the  Workmen's  Compensation 
Law  and  had  performed  all  the  conditions  prescribed  by  the 
Act  to  render  such  election  effectiye;  that  the  plaintiff  had  also 
pursuant  to  the  terms  of  the  Act  elected  to  be  bound  thereby; 
and  that,  both  plaintiff  and  defendant  North-Butte  Mining 
Company  having  made  their  election,  the  liability  of  the  de- 
fendants to  compensate  the  plaintiff  for  any  injury  suffered 
during  the  course  of  his  employment  through  any  negligent 
act  or  omission  by  them  was  such  only  as  in  that  Act  provided. 
To  this  affirmative  defense  the  plaintiff  interposed  a  general 
demurrer,  which  was  overruled.  Thereupon,  the  plaintiff  re- 
fusing to  join  issue  by  reply,  upon  application  of  defendants 
his  default  was  entered  and  judgment  rendered  and  entered 
against  him  dismissing  the  action  with  costs.  From  this  judg- 
ment he  has  appealed. 

Plaintiff  does  not  question  the  sufficiency  of  the  answer  to 
constitute  a  defense,  provided  the  Workmen's  Compensation 
Law  is  valid.  Quoting  from  the  brief  of  counsel:  **The  only 
question  involved  in  this  case  is  the  constitutionality  of  the 
Workmen's  Compensation  Act." 

The  causes,  from  a  historical  point  of  view,  impelling  the 
enactment  of  Workmen's  Compensation  Laws,  and  the  object 
to  be  served  by  them,  have  heretofore  been  stated  somewhat 
at  length  by  this  court.  (Cunningham  v.  Northwestern  Im^ 
provement  Co.,  44  Mont.  180,  119  Pac.  554;  Lewis  dk  Clark 
County  V.  Industrial  Accident  Board,  52  Mont.  6,  L.  B.  A.' 
1916D,  628,  155  Pac.  268.)  It  is  not  necessary  to  restate  them. 
It  is  sufficient  for  present  purposes  to  call  to  mind  that  the 
object  sought  was  to  substitute  for  the  imperfect  and  economi- 
cally wasteful  common-law  system  by  private  action  by  the 
injured  employee  for  damages  for  negligent  fault  on  the  part 
of  the  employer,  which,  while  attended  with  great  delay  and 
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waste,  compensated  those  employees  only  who  were  able  to 
establish  the  proximate  connection  between  the  fault  and  the 
injury,  a  system  by  which  every  employee  in  a  hazardous  in- 
dustry might  receive  compensation  for  any  injury  suffered 
by  him  arising  out  of  and  during  the  course  of  the  employ- 
ment, whether  the  employer  should  be  at  fault  or  not,  except 
only  when  the  injury  should  be  caused  by  the  willful  act  of 
the  employee.  In  other  words,  the  theory  of  such  legislation 
[1]  is  that  loss  occasioned  by  reason  of  injury  to  the  em- 
ployee shall  not  be  borne  by  the  employee  alone — as  it  was 
under  the  common-law  system — ^but  directly  by  the  industry 
itself  and  indirectly  by  the  public,  just  as  is  the  deterioration 
of  the  buildings,  machinery  and  other  appliances  necessary  to 
enable  the  employer  to  carry  on  the  particular  industry. 

To  every  thinking  person  the  object  sought  comjnends  itself 
not  only  as  wise  from  an  economic  point  of  view,  but  also  as 
eminently  just  and  humane.  Such  legislation,  in  whatever 
form  it  may  provide  compensation,  has  been  formulated  after 
the  most  patient  study  and  investigation  by  our  most  eminent 
men  in  professional  and  industrial  walks  of  life,  in  order  to 
avoid  such  obstructions  or  limitations  as  might  be  encountered 
[2]  under  our  written  constitutions.  A  persistent  enlightened 
public  opinion  has  brought  about  the  enactment  of  such  laws 
in  a  great  ninnber  of  the  states  of  the  Union.  Some  of  them 
are  elective,  while  others  are  compulsory;  and  though  the 
validity  of  many — perhaps  all — of  them  has  been  challenged 
on  almost  every  possible  constitutional  ground,  they  have  gen- 
erally been  upheld.  Our  own  statute  is  elective.  While  it  has 
been  criticised  on  the  ground,  that  the  schedule  of  rates  of 
compensation  provided  for  by  it  is  not  suflSciently  liberal 
and  also  on  the  ground  that  it  makes  an  unwise  and  unjust 
discrimination  against  the  dependents  of  aliens,  yet  that  it 
operates  more  justly  and  more  satisfactorily  than  the  old  sys- 
tem is  demonstrated  by  the  fact  that  as  soon  as  it  became 
operative,  on  July  1,  1915,  the  great  body  of  employers  as  well 
as  of  employees  in  the  various  industries  in  the  state  accepted 
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its  provisions  and  have  since  been  subject  to  them,  as  adminis- 
tered by  the  Industrial  Accident  Board  created  by  the  Act  for 
that  purpose.  Under  these  circumstances,  the  rule  that  an  Act 
of  the  legislature  will  not  be  declared  invalid  because  it  is 
repugnant  to  some  provision  of  the  Constitution  unless  its 
invalidity  is  made  to  appear  beyond  a  reasonable  doubt,  applies 
with  peculiar  force. 

It  is  said  that  the  Act  is  repugnant  to  section  6  of  Article  III 
of  the  Constitution,  which  declares  that  '*  courts  of  justice  shall 
[3]  be  open  to  every  person,  and  a  speedy  remedy  afforded 
for  every  injury  of  person,  property,  or  character;  and  that 
right  and  justice  shall  be  administered  without  sale,  denial  or 
delay.*'  The  respect  wherein  the  Act  is  repugnant  to  this  pro- 
vision is  not  specifically  pointed  out,  but  we  gather  from  the 
brief  of  counsel  that  their  objection  is  that,  though  the  Act 
is  elective,  it  in  effect  closes  access  to  the  courts  by  the  injured 
employee  and  compels  him  to  seek  relief,  if  he  can  obtain  any 
at  all,  through  the  Industrial  Accident  Board.  In  other  words, 
since  the  section  declares  in  express  terms  that  there  shall  be 
a  judicial  remedy  for  every  wrong  suffered  by  one  person  at 
the  hands  of  another,  it  is  beyond  the  power  of  the  legislature 
to  provide  any  other  remedy,  though  such  other  remedy  is 
entirely  optional. 

The  Act  is  very  long,  and  we  shall  not  undertake  to  quote 
it.  It  will  be  sufficient  to  state  the  substance  of  the  provisions 
which  are  made  the  points  of  attack  by  counsel.  The  modes 
provided  by  which  the  election  must  be  made  by  both  the 
employer  and  employee  are  prescribed  in  sections  3(f),  3(g), 
3(h),  3(i)  and  3(j).  The  employer  is  required  to  file  with 
the  Industrial  Accident  Board  his  election  in  such  form  as  the 
board  shall  prescribe.  It  must  state  which  of  the  three  plans 
provided  for  he  elects  to  be  bound  by,  and  a  notice  of  it  must 
be  posted  in  a  conspicuous  place  in  his  place  of  business,  and 
also  a  copy  of  the  notice  filed  with  the  board,  accompanied  by 
an  affidavit  showing  that  it  has  been  posted  as  required.  After 
the  employer  has  made  his  election  by  complying  with  these 
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requirements,  every  workman  then  employed  by  him  or  there- 
after entering  his  employment  is  conclusively  presumed  to  be  ^ 
bound  by  the  Act,  unless  he  elects  not  to  be  bound  by  it.  He 
shall  make  such  election  by  written  notice  in  the  form  pre- 
scribed by  the  -board,  served  upon  the  employer,  a  copy  of 
which  must  be  filed  with  the  board  together  with  proof  of  its 
service.  If  the  employer  fails  to  elect  to  come  under  the  Act, 
an  ordinary  action  may  be  maintained  against  him  for  damages 
for  an  injury  suffered  by  the  employee  in  the  course  of  his 
employment  or  for  death  resulting  from  such  injury,  but  the 
employer  may  not  allege  as  a  defense  that  the  plaintiff  was 
guilty  of  contributory  negligence,  or  that  the  injury  was  caused 
by  the  negligence  of  a  fellow-servant,  or  that  the  employee  had 
assumed  the  risk  incident  to  the  employment  or  arising  out  of 
the  failure  of  the  employer  to  perform  any  of  his  common-law 
duties.  On  the  other  hand,  if  the  employee  elects  not  to  be 
bound  after  the  employer  has  elected  to  be  bound,  all  the 
common-law  defenses  are  available  to  the  employer.  It  is  de- 
clared to  be  the  intention  of  the  Act  that  the  employer  shall 
elect  to  be  bound  before  he  becomes  subject  to  it,  and  that  the 
employee  shall  be  presumed  to  have  elected  to  be  subject  to  it 
and  under  the  plan  stated  by  the  employer,  unless  he  shall 
affirmatively  elect  not  to  be  bound  by  it.  The  employee  may 
revoke  his  election  at  any  time.  The  employer  may  make  his 
election  at  any  time.  In  case  he  does  so  he  becomes  subject 
to  the  Act  for  the  remainder  of  the  fiscal  year.  After  having 
once  made  his  election  he  is  bound  for  the  rest  of  the  fiscal 
year  under  the  plan  first  elected,  and  also  for  the  succeeding 
years  unless  within  not  less  than  thirty  nor  more  than  sixty 
days  before  the  end  of  the  fiscal  year  he  elects  not  to  be  bound 
by  it,  or  unless,  within  the  same  time,  he  elects  to  be  bound 
by  some  one  of  the  other  plans.  Such  election  must  be  made 
in  the  same  manner  as  the  original  election.  It  is  further  de- 
clared that  when  both  the  employer  and  employee  have  elected 
to  be  bound  by  the  Act  its  provisions  shall  be  exclusive  and  the 
election  shall  be  held  to  be  a  surrender  by  both  of  their  right 
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'*to  any  other  method,  form  or  kii^d  of  compensation,  or  deter- 
mination thereof,  or  to  any  other  compensation,  or  kind  of 
determination  thereof,  or  cause  of  action,  action  at  law,  suit  in 
equity,  or  statutory  or  common-law  right  or  remedy,  or  pro- 
ceeding whatever,  for,  or  on  account  of,  any  personal  injury 
to,  or  death  of  such  employee,"  except  as  such  rights  are  in 
the  Act  itself  specifically  granted.  The  election  shall  hind  the 
employee  himself  and,  in  case  of  his  death,  his  personal  repre- 
sentative and  all  other  persons  claiming  under  him.  The  em- 
ployer is  likewise  bound,  together  with  those  who  may  conduct 
his  business  during  liquidation,  bankruptcy  or  insolvency. 

Three  plans  of  compensation  are  provided  for,  difiTering  in 
the  mode  by  which  benefits  or  compensation  must  be  paid  to 
the  employee.  Since  no  question  is  made  as  to  the  legal  pro- 
priety of  any  of  these  plans  or  the  mode  of  payment  provided 
under  each  of  them,  it  is  not  necessary  to  notice  their  distin- 
guishing features. 

The  Industrial  Accident  Board  consists  of  three  members — 
the  state  commissioner  of  labor  and  industry,  the  state  auditor, 
and  the  chairman,  who  is  appointed  by  the  Governor  for  a  term 
of  four  years  and  receives  a  salary  of  $4,000  per  annum.  The 
other  members  receive  no  compensation  other  than  their  salaries 
as  state  officers.  A  majority  of  the  board  constitutes  a  quorum 
for  the  transaction  of  business.  An  appeal  may  be  taken  to 
the  district  court  from  any  award  made  by  the  board,  by  any 
person  affected  by  it.  The  trial  in  the  district  court  must  be 
de  novo.  The  court  may  on  good  cause  shown  permit  addi- 
tional evidence  to  be  introduced;  otherwise  the  hearing  must 
be  upon  the  certified  record  of  the  proceedings  of  the  board. 
If  no  appeal  is  taken  the  award  of  the  board  is  final. 

We  agree  with  counsel  that  when  an  employee  has  elected  to 
[4]  become  subject  to  the  provisions  of  the  Act,  he  may  not 
thereafter  prosecute  an  action  for  damages  against  the  employer 
for  an  injury  suflTered  by  him  during  the  course  of  his  employ- 
ment; nor  may  his  personal  representative  prosecute  such  an 
action  in  case  of  his  death.    But  counsel  are  in  error  in  sup- 
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[5]  posing  that  for  this  reason  the  Compensation  Act  is  repug- 
nant to  the  section  of  the  Constitution  quoted.  Their  conten- 
tion is  based  upon  a  misconception  of  the  scope  of  the  guaranty 
therein  contained.  A  reading  of  the  section  discloses  that  it  is 
addressed  exdusively  to  the  courts.  The  courts  are  its  sole 
subject  matter  and  it  relates  directly  to  the  duties  of  the  judicial 
department  of  the  government.  It  means  no  more  nor  less 
than  that  under  the  provisions  of  the  Constitution  and  laws  con- 
stituting them,  the  courts  must  be  accessible  to  all  persons  alike, 
without  discrimination,  at  the  time  or  times  and  the  place  or 
places  appointed  for  their  sitting,  and  afford  a  speedy  remedy 
for  every  wrong  recognized  by  law  as  being  remediable  in  a 
court.  The  term  "injury"  as  therein  used,  means  such  an  in- 
jury as  the  law  recognizes  or  declares  to  be  actionable.  Many 
of  the  state  Constitutions  contain  similar  provisions,  and  the 
courts,  including  our  own,  have  held  either  expressly  or  im- 
pliedly that  their  meaning  is  that  above  stated.  (Johnson  v. 
Higgins,  3  Met.  (Ky.)  (566),  foot  p^ge  514;  Barkley  v.  Olover, 
4  Met.  (Ky.)   (44),  foot  page  39;  Templeion  v.  Linn  County, 

22  Or.  313,  15  L.  R.  A.  730,  29  Pac.  795;  Martin's  Executrix 
V.  Martin,  25  Ala.  201,  208;  Cunningham  v.  City  of  Denver, 

23  Colo.  18,  58  Am.  St.  Rep.  212,  45  Pac.  356 ;  Mountain  Tim^ 
ber  Co.  v.  State  of  Washington,  243  U.  S.  219,  Ann.  Cas.  1917D, 
642,  61  L.  Ed.  685,  37  Sup.  Ct.  Rep.  260;  Middleton  v.  Texas 
Power  &  L.  Co.,  108  Tex.  96,  185  S,  W.  556;  Cunningham 
V.  Northwestern  Imp.  Co.,  44  Mont.  180,  119  Pac.  554.)  If 
the  contention  of  counsel  should  be  upheld,  the  consequence 
would  be  that  the  legislature  would  be  stripped  of  aU  power  to 
alter  or  repeal  any  portion  of  the  common  law  relating  to  acci- 
dental injuries  or  the  death  of  one  person  by  the  negligence 
[6]  of  another.  It  is  true  the  legislature  cannot  destroy 
vested  rights.  Where  an  injury  has  already  occurred  for  which 
the  injured  person  has  a  right  of  action,  the  legislature  cannot 
deny  him  a  remedy.  But  at  this  late  day  it  cannot  be  contro- 
[7]  verted  that  the  remedies  recognized  by  the  common  law 
in  this  class  of  cases,  together  with  all  rights  of  action  to  arise 
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in  future  may  be  altered  or  abolished  to  the  extent  of  destroy- 
ing actions  for  injuries  or  death  arising  from  negligent  acci- 
dent, so  long  as  there  is  no  impairment  of  rights  already  ac- 
crued. This  necessarily  follows  from  the  proposition,  well 
established  by  the  courts  everywhere,  that  no  one  has  a  vested 
right  in  any  rule  of  the  common-law.  The  technical  defenses 
recognized  by  it  in  this  class  of  cases,  viz.,  contributory  negli- 
gence, assumption  of  risk,  etc,  may  be  abolished  or  modified 
without  transcending  any  constitutional  guaranty.  (Middle- 
ion  V.  Texas  Power  &  L.  Co,,  supra;  MouvUain  Timber  Co.  v. 
State  of  Washington,  supna;  Cunningham  v.  Northwestern  Imp. 
Co.,  supra;  State  ex  rel.  Davis-Smith  Co.  v.  Clausen,  65  Wash. 
156,  37  L.  R.  A.  (n.  s.)  466,  117  Pac.  1101;  New  York  Cent.  Ry. 
Co.  V.  White,  243  U.  S.  188,  Ann,  Cas.  1917D,  629,  L.  R.  A. 
1917D,  1,  61  L.  Ed.  667,  37  Sup.  Ct.  Rep.  247;  Borgnis  v.  Folk 
Co.,  147  Wis.  327,  347,  37  L.  R.  A.  (n.  s.)  489,  133  N.  W.  209; 
Sexton  V.  Newark  Dist.  Tel.  Co.,  84  N.  J.  L.  85,  86  Atl.  451.) 
This  being  so,  there  is  no  reason  why  technical  rights  of  action 
arising  out  of  the  negligence  of  the  employer  may  not  be  abol- 
ished by  the  legislature  in  the  same  way.  And  so  it  is  held 
by  the  courts  of  those  states  which  have  enacted  compensation 
[8]  laws  made  compulsory,  as  in  new  York  and  Washington. 
If  this  is  so,  for  a  much  stronger  reason  may  it  be  asserted  that 
there  can  be  no  objection  to  a  compensation  law  which  becomes 
binding  upon  the  employer  and  employee  at  their  election,  but 
not  otherwise.  By  way  of  inducement  to  the  employer  to  ac- 
cept the  Act,  it  is  provided  that  if  he  refrains,  the  technical 
common-law  defenses  shall  not  be  available  to  him.  As  an  in- 
ducement to  the  employee,  his  guaranty  of  compensation  for 
any  injury  arising  out  of  his  employment  becomes  absolute, 
whereas,  if  he  refuses  to  accept,  he  still  has  his  action  at  law 
subject  to  all  the  common-law  defenses.  The  employer  cannot 
object  because  he  has  by  his  affirmative  act  elected  to  waive  all 
objections  to  the  extent  of  his  liability  and  his  obligation  to 
make  compensation.  The  employee  cannot  thereafter  object  if 
he  fails  to  give  the  required  notice  of  his  refusal  to  accept 
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the  conditions  imposed.  The  difference  in  the  modes  by  which 
they  may  indicate  their  election  is  not  objectionable  on  the  con- 
stitutional ground  that  it  discriminates  against  either  employer 
or  employee.  The  former  is  not  in  this  case  making  any  com- 
[9]  plaint;  the  latter  cannot  complain  because  it  was  compe- 
tent for  him  to  waive  the  advantage  of  any  provision  of  law 
which  was  intended  solely  for  his  benefit,  so  long  as  the  waiver 
did  not  violate  public  policy.  (Rev.  Codes,  sec.  6181 ;  ParcJien 
V.  Chessman,  49  Mont.  326,  Ann.  Cas.  1916A,  681,  142  Pac.  631, 
146  Pac.  469.)  He  may  waive  his  right  to  a  jury  trial  in  the 
manner  provided  by  law  (Rev.  Codes,  sec.  6762;  Chessman  v. 
Hale,  31  Mont.  577,  3  Ann.  Cas.  1038,  68  L.  R.  A.  410,  79  Pac. 
254) .  No  one  has  ever  questioned  the  power  of  the  legislature 
to  provide  a  means  by  which  the  parties  to  a  controversy  may 
waive  a  trial  by  a  court  and  submit  the  matter  to  arbitrators 
selected  by  themselves,  by  whose  award  they  are  finally  con- 
cluded in  the  absence  of  fraud,  gross  error,  excess  of  power  and 
the  like.  (Rev.  Codes,  sec.  7365  et  seq.;  Solem  v.  Connecticut 
Fire  Ins,  Co,,  41  Mont.  351,  109  Pac.  432.)  Other  illustrative 
cases  might  be  cited.  These,  however,  are  suflScient  to  show  that 
it  is  no  objection  to  the  legislation  that  the  employee  after  his 
election  to  become  subject  to  the  Act  is  conclusively  bound  to 
accept  such  compensation  as  may  be  awarded  to  him  under  its 
provisions.  Nor  is  it  a  valid  objection  to  it  that  it  provides 
for  a  different  mode  of  election  by  the  employee  from  that  pro- 
vided for  the  employer.  This  feature  of  the  legislation  has 
been  frequently  considered  by  the  courts  and  has  invariably 
been  declared  unobjectionable.  The  following  cases  are 
directly  in  point :  In  re  Opinion  of  the  Justices,  209  Mass.  607, 
96  N.  E.  308 ;  Young  v.  Duncan,  218  Mass.  346,  106  N.  E.  1 ; 
Sayles  v.  Foley,  38  R.  I.  484,  96  Atl.  340;  Sexton  v.  Newark 
Dist.  Tel,  Co,,  supra;  Borgnis  v.  Folk  Co,,  supra;  Hunter  v. 
Colfax  Consol,  Coal  Co.,  175  Iowa,  245,  Ann.  Cas.  1917E,  803, 
L.  R.  A.  1917D,  15,  154  N.  W.  1037,  157  N.  W.  145 ;  Hawkins 
V.  Bleakly,  243  U.  S.  210,  Ann.  Cas.  1917D,  637,  61  L.  Ed.  678, 
37  Sup.  Ct.  Rep.  255;  Mathison  v.  Minneapolis  St,  By.  Co.,  126 
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Minn.  286,  L.  B.  A.  1916D,  412,  417,  148  N.  W.  71 ;  Deibeihis 
V.  Link-Belt  Co.,  261  111.  454,  Ann.  Cas.  1915A,  241,  104  N.  E. 
211;  Mackin  v.  Deiroit-Timkin  Axle  Co.,  187  Mich.  8,  153 
N.  W.  49. 

The  silence  of  the  employee  establishes  a  presumption  that 
[10,  11]  he  elects  to  be  subject  to  the  Act.  It  is  clearly 
within  the  province  of  the  legislature  to  establish  presumptions 
and  rules  relating  to  the  burden  of  proof,  and  a  statute  estab- 
lishing a  presumption  of  this  character  is  valid,  so  long  as  the 
presumption  id  not  unreasonable  and  not  conclusive  of  the 
rights  of  the  parties.  {Bielenberg  v.  Montana  Union  Ry.  Co,, 
8  Mont.  271,  2  L.  R.  A.  813,  20  Pac.  314;  Hawkins  v.  Bleakly, 
and  other  cases  cited  supra.) 

But  counsel  say  that  it  is  not  competent  for  a  party  to  waive 
[12]  the  right  to  have  his  cause  of  action  determined  by  a 
court  before  the  cause  of  action  arises.  This  court  has  ex- 
pressly held  under  our  statute  (Rev.  Codes,  sec.  6181)  that  a 
party  may  waive  in  advance  the  advantage  of  the  statute  of 
limitations  because  it  was  intended  solely  for  his  benefit  {Par- 
chen  V.  Chessman,  supra).  If  this  is  true,  there  seems  to  be 
no  compelling  reason  why  under  the  express  authority  of  the 
legislature  he  may  not  at  his  option  waive  in  advance  the  ad- 
vantage of  any  remedy  established  solely  for  his  benefit  which 
the  legislature  itself  may  abolish,  especially  when  it  has  pro- 
vided a  substitute  remedy  which  renders  his  right  to  relief 
absolute. 

It  is  argued  that  the  Act  is  invalid  in  that  it  constitutes  the 
[13]  Industrial  Accident  Board  a  court,  whereas  the  whole 
judicial  power  of  the  state  is  vested  in  the  courts  enumerated  in 
section  1  of  Article  VIII  of  the  Constitution.  Several  of  its 
provisions  are  cited  as  evidencing  the  fact  that  the  functions  of 
this  body  are  judicial.  The  fallacy  of  this  contention  is  fully 
demonstrated  by  the  case  of  CunndngJiam  v.  Northwestern  Imp, 
Co.,  supra.  That  case  is  decisive  of  counsel's  contention.  It  is 
true  that  many  of  the  functions  exercised  by  the  board  are 
judicial  in  character;  but  that  it  is  not  vested  with  judicial 
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power  in  the  sense  in  which  that  expression  is  used  in  the  Con- 
stitution becomes  clear  upon  a  moment's  consideration.  As 
[14]  used  in  the  Constitution,  the  expression  ** judicial  power" 
means  **the  power  of  a  court  to  decide  and  pronounce  a  judg- 
ment and  carry  it  into  effect  between  persons  and  parties  who 
bring  a  ease  before  it  for  decision."  (Miller  on  the  Constitu- 
tion, 314.)  This  power  the  board  does  not  possess.  It  was 
created  as  a  purely  administrative  body.  It  may  hear  evidence 
to  enable  it  to  make  an  award  in  a  particular  case,  and  to  that 
end  may  call  witnesses;  but  it  is  without  power  to  render  an 
enforceable  judgment  and  its  determinations  and  awards  are 
not  enforceable  by  execution  or  by  other  process  until  a  judg- 
ment has  been  entered  thereon  on  appeal  to  a  regularly  con- 
stituted court.  (Mackin  v.  Detroit-Timkin  Axle  Co,,  supra.) 
I^  this  case,  after  considering  the  Michigan  Act,  the  court 
said:  ''We  conclude  that  the  Industrial  Accident  Board  is  a 
ministerial  and  administrative  body  with  incidental  qiMsi- 
judicial  powers,  exercised  by  consent  of  those  electing  to  be 
governed  by  the  Act,  not  vested  with  powers  or  duties  in  viola- 
tion of  constitutional  limitations."  The  same  view  is  an- 
nounced in  the  following  cases:  Hunter  v.  Colfax  C,  Coal  Co,, 
supra;  Borgnis  v.  Folk  Co,,  supra;  Deibeikis  v.  Link-Belt  Co., 
supra;  Middleton  v.  Texas  Power  &  L.  Co,,  supra;  Case  of 
Pigeon  {Pigeon  v.  Employers*  L,  Assur.  Corp.),  216  Mass.  51, 
Ann.  Cas.  1915A,  737,  102  N.  E.  932;  Oreene  v.  Caldwell,  170 
Ky.  571,  Ann.  Cas.  1918A,  604,  186  S.  W.  648. 

It  may  be  conceded  for  present  purposes  that  some  of  the 
powers  vested  in  the  board  are  such  as  appertain  exclusively 
to  courts;  for  illustration,  the  power  conferred  by  sections 
[15]  18(d)  and  18(f)  to  punish  for  contempt.  Of  this,  how- 
ever, the  plaintiff  cannot  complain,  as  counsel  for  defendants 
point  out  in  their  brief,  for  two  reasons:  In  the  first  place, 
plaintiff  is  not  about  to  be  tried  by  the  board  for  a  contempt, 
nor  has  he  been  convicted  by  it.  Hence  he  is  in  no  position  to 
assail  these  provisions  of  the  Act  on  constitutional  grounds.  In 
[16]     the  second  place,  though  these  provisions  are  assumed  to 
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be  invalid,  this  assumption  does  not  require  the  conclusion  that 
any  other  provision  is  invalid.  Section  24(b)  declares:  '*If 
any  section,  subsection,  subdivision,  sentence,  clause,  paragraph 
or  phrase  of  this  Act  is  for  any  reason  held  to  be  unconstitu- 
tional or  void,  such  decision  shall  not  affect  the  validity  of  the 
remaining  portions  of  this  Act,  so  long  as  sufficient  remains  of 
the  Act  to  render  the  same  operative  and  reasonably  effective 
for  carrying  out  the  main  purpose  and  intention  of  the  legis- 
lature in  enacting  the  same  as  such  purpose  and  intention  may 
be  disclosed  by  the  Act."  An  examination  of  the  Act  in  its 
entirety  will  disclose  that  even  though  the  provisions  referred 
to  by  counsel  are  eliminated  entirely,  there  is  still  enough  left 
to  accomplish  all  the  purposes  for  which  the  legislation  was 
enacted.  The  district  court  of  the  county  in  which  the  board 
happens  to  be  sitting  at  the  time  an  appeal  is  taken,  which  is 
elsewhere  provided  for  in  the  Act,  has  full  power  to  compel 
the  attendance  of  witnesses  and  punish  them  for  disregard  of 
subpoenas  issued  by  the  board. 

The  next  contention  made  by  counsel  is  that  the  board  is  an 
[17]  unlawful  body  because  the  state  auditor,  one  member  of 
it,  holds  two  offices.  By  this  we  presume  counsel  mean  that 
because  the  auditor  is  made  a  member  of  the  board  and  is  re- 
quired to  execute  a  bond  to  guarantee  the  faithful  perform- 
ance of  his  duties,  this  constitutes  him  a  public  officer,  in  a 
capacity  other  than  as  state  auditor.  A  complete  answer  to 
this  contention  is  found  in  section  1  of  Article  VII  of  the 
Constitution.  This  section  enumerates  the  state  executive 
officers.  It  then  provides  that  they  shall  perform  such  duties 
as  are  prescribed  in  the  Constitution  and  by  the  laws  of  the 
state.  It  is  not  necessary  to  refer  to  the  constitutional  duties 
enumerated  appertaining  to  the  auditor's  office.  The  only 
limitation  imposed  upon  the  legislature  in  imposing  duties  upon 
the  auditor  is  found  in  section  1  of  Article  IV.  This  prohibits 
the  imposition  of  duties  upon  him  that  appertain  to  the  legis- 
lative or  judicial  departments  of  the  government.    So  long  as 
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this  limitation  is  not,  violated,  the  legislature  is  at  liberty  to 
impose  any  governmental  duty. upon  this  oflScer. 

The  other  contentions  made  by  counsel  are:  That  the  Act 
denies  a  jury  trial,  and  that  it  violates  the  clause  of  the  Four- 
teenth Amendment  to  the  Constitution  of  the  United  States 
guaranteeing  to  the  citizen  the  equal  protection  of  the  laws. 
What  we  have  said  above  in  discussing  the  other  questions 
heretofore  determined,  disposes  of  these  contentions. 

The  judgment  of  the  district  court  is  affirmed. 

Affirmed. 

Mb.  Justice  Hollow  ay  and  Mb.  Justice  Coopeb  concur. 


HAYDON,  Rbspondbnt,  v.  NORMANDIN,  Appellant. 

(No.  3,961.) 
(Submitted  January  11,  1919.    Decided  March  S,  1919.) 

[179  Pac.   460.] 

Estates  of  Deceased  Persons — Personal  Property — Conversion — 
Actions — Statutes  and  Statutory  CoTistruction — PostTiumous 
Children — Rights  and  Remedies, 

Estates  of  Deceased  Persons — ^Posthumous  Children — Eights  and  Reme- 
dies. 

1.  For  the  purpose  of  defining  the  civil  rights  and  remedies  of  a  child 
unborn  at  the  time  of  the  death  of  its  father,  it  is  deemed  to  have  becm 
then  living,  and  therefore  enjoys  all  the  rights  of  inheritance  conferred 
upon  a  living  person. 

Same — Intestacy — Right  of  Heirs  to  Property. 

2.  Upon  the  death  of  an  intestate  his  property  passes  immediately 
to  his  heirs,  subject  to  the  control  of  the  probate  court  for  the  pur- 
pose of  administration. 

Statutory  Construction — History — Arrangem^fnt  in   Code — Effect. 

3.  The  history  of  a  statute,  as  well  as  its  arrangement  under  a 
proper  heading  in  the  Codes  upon  its  adoption  from  another  state,  is 
some  evidence  of  the  purpose  of  the  legislature  in  enacting  it. 

Same — ^Adoption  of  Act  from  Other  State — Rule. 

4.  Where  a  statute  is  adopted  from  another  state  after  construction 
by  its  highest  court,  the  construction  thus  placed  upon  it  is  adopted 
with  it. 

[As    to    construction  of    adopted    statutes,  see    note  in  Ann.  Gas. 
1917B,  651.]. 
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Estates  of  Deceased  Persons  —  Personal  Property — Conversion — Rigbt  of 
Action  in  Heir. 
*  6.  Held,  that  section  6462,  Revised  Codes,  authorizing  an  heir,  who 
at  the  time  of  a  wrongful  conversion  of  personal  property  of  his 
testator  or  intestate  was  laboring  under  a  disability,  to  bring  hia  action 
for  damages  within  five  years  after  the  cessation  of  such  disability, 
acts  on  the  i^medy  only  and  does  not  create  a  new  cause  of  action 
nor  operate  retroactively. 

Appeal  from  District  Court,  Powell  County;  Oeo,  B.  Winston, 
Judge. 

Action  by  Agnes  Haydon  against  Marie  Normandin,  as 
executrix  of  the  last  will  and  testament  of  Peter  Nor- 
mandin, deceased.  Judgment  for  plaintiff.  Defendant  appeals. 
Affirmed. 

Mr.  H.  W.  Rodgers  and  Mr.  8.  P.  Wilson,  for  Appellant,  sub- 
mitted a  brief,  and  argued  the  cause  orally. 

If  a  statute  creates  a  new  right  of  action  (as  does  section  6462, 
Revised  Codes),  it  cannot  possibly  apply  to  actions  accruing 
before  its  enactment.  {Keeley  v.  Great  Northern  Ry.  Co.,  139 
Wis.  448,  121  N.  W.  167.)  In  the  absence  of  section  6462 
Revised  Codes  of  Montana  1907,  this  action  could  not  have  been 
brought  by  the  next  of  kin  of  the  intestate.  (Boley  v.  Oris- 
wold,  2  Mont.  447 ;  Galvin  v.  Mutual  Savings  Bank,  6  Cal.  App. 
402,  92  Pac.  322;  Estate  of  Pina,  112  Cal.  14,  44  Pac.  332; 
Hall  v.  Couies'  Estaie,  15  Colo.  343,  25  Pac.  705;  Pritchard 
V.  Norwood,  155  Mass.  539,  30  N.  E.  80 ;  Buchanan  v.  Btichanan, 
75  N.  J.  Eq.  274^  138  Am.  St.  Rep.  563,  20  Ann.  Cas,  91,  22 
L.  R.  A.  (n.  s.)  454,  71  Atl.  745.) 

That  portion  of  the  above  section  giving  a  right  of  action  of 
next  of  kin  where  they  would  not  have  had  such  right  of  action 
prior  to  the  enactment  of  such  statute,  is  prospective  in  its 
operation  and  not  retrospective.  {Bullard  v.  Smith,  28  Mont. 
387,  72  Pac.  761;  Bank  of  Vkiah  v.  Gibson,  5  Cal.  Unrep.  11, 
39  Pac.  1069 ;  Stewart  v.  Vandervort,  34  W.  Va.  524, 12  L.  R.  A. 
50,  12  S.  E.  736;  Fowler  v.  Leivis'  Admr.,  36  W.  Va.  112,  14 
S.  E.  447;  In  re  Pomeroy,  33  Mont.  69,  81  Pac.  629;  Buchsr 
V.  Fitchburg  R.  Co.,  131  Mass.  156,  41  Am.  Rep.  216;  Smith 
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V.  Lyon,  44  Conn.  175.)  We  do  not  know  of  any  authority 
which  would  authorize  a  retroactive  effect  to  a  law  giving  a  new 
cause  of  action,  especially  in  the  absence  of  any  declaration  or 
intention  shown  by  the  law  that  such  law  should  be  retro- 
spective in  effect. 

« 

Mr.  Elmer  E,  Hershey  and  Messrs,  Schamikow  &  Jordan,,  for 
Respondent,  submitted  a  brief  ^  Mr.  Hershey  argued  the  cause 
orally. 

MR.  JUSTICE  HOLLOWAT  delivered  the  opinion  of  the 
court. 

On  November  9,  1894,  Charles  Normandin  died  intestate  in 
Deer  Lodge  (now  Powell)  county,  leaving  personal  property  of 
the  alleged  value  of  $4,800,  and  leaving,  as  his  sole  heirs  at 
law,  his  wife  and  his  daughter  Agnes,  then  en  venire  sa  mere. 
There  was  never  any  administration  of  the  estate,  but  a 
brother,  Peter  Normandin,  immediately  on  the  death  of 
Charles,  took  possession  of  the  property  and  converted  it  to 
his  own  use.  On  July  13,  1895,  the  daughter  Agnes  was  bom. 
In  May,  1915,  Peter  Normandin  died  testate,  and  Marie  Nor- 
mandin was  duly  appointed  and  qualified  as  executrix  of  his 
last  will  and  proceeded  with  the  administration  of  his  estate. 
In  July,  1915,  the  daughter  Agnes,  then  Agnes  Haydon,  pre- 
sented to  the  executrix  a  claim  for  one-half  the  value  of  the 
property  so  converted.  The  claim  was  rejected  and  this  action 
was  commenced  in  September,  1915.  From  a  judgment  in 
favor  of  plaintiff,  defendant  appealed. 

It  is  conceded  by  counsel  for  plaintiff  that  this  action  must 
be  maintained,  if  at  all,  under  and  by  virtue  of  the  provisions 
of  section  6462,  Revised  Codes,  which  section  reads  as  follows: 
**Sec.  6462.  For  the  purpose  of  computing  the  time  within 
which  an  action  must  be  commenced  in  a  court  of  this  state,  by 
an  executor  or  administrator,  to  recover  personal  property  taken 
after  the  death  of  a  testator  or  intestate,  and  before  the  issuing 
of  letters  testamentary  or  letters  of  administration;  or  to  re- 
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cover  damages  for  taking,  detaining  or  injuring  personal  prop- 
erty within  the  same  period,  the  letters  are  deemed  to  have 
been  issued  within  five  years  after  the  death  of  the  testator 
or  intestate.  But  where  an  action  is  barred  by  this  section  any 
of  the  next  of  kin,  legatees,  or  creditors,  who,  at  the  time  of  the 
transaction  upon  which  it  might  have  been  founded,  was  within 
the  age  of  majority,  or  insane,  or  imprisoned  on  a  criminal 
charge,  may,  within  five  years  after  the  cessation  of  such  dis- 
ability, maintain  an  action  to  recover  damages  by  reason  thereof, 
in  which  he  may  recover  such  sum,  or  the  value  of  such  prop- 
erty, as  he  would  have  received  upon  the  final  distribution  of 
the  estate,  if  an  action  had  been  seasonably  commenced  by  the 
executor  or  administrator."  The  statute  was  first  enacted  in 
this  state  as  a  part  of  the  Codes  and  became  effective  on  July 
1,  1895,  about  seven  months  after  the  conversion  took  place 
and  a  few  days  prior  to  the  birth  of  this  plaintiff. 

For  the  purpose  of  defining  her  civil  rights  and  remedies, 
[1]  plaintiff  is  deemed  to  have  been  living  at  the  time  of  her 
father's  death,  although  she  was  not  bom  until  eight  months 
thereafter.  (Sec.  552,  Probate  Practice  Act,  Comp.  Stats. 
1887;  sec.  4834,  Rev.  Codes.)  She  enjoyed  all  the  rights  of 
inheritance  conferred  upon  any  living  person.  (14  Cyc.  39;  14 
[2]  R.  C.  L.  216.)  Since  Charles  Normandin  died  intestate, 
his  property  passed  immediately  upon  his  death  to  his  wife 
and  daughter,  subject  to  the  control  of  the  probate  court  for 
the  purposes  of  administration.  (Sec.  532,  Probate  Practice 
Act,  Comp.  Stats.  1887.) 

If  section  6462  can  be  made  applicable  to  a  ease  of  this  char- 
acter, then  it  must  be  conceded  that  plaintiff  has  brought  her- 
self within  its  provisions,  since  she  labored  under  the  disability 
of  infancy  until  July,  1913. 

Neither  at  common  law  nor  under  the  statutes  in  force  prior 
to  July  1,  1895,  could  an  heir  at  law  maintain  an  action  for 
the  wrongful  conversion  of  property  belonging  to  the  decedent. 
The  right  of  action  was  in  the  personal  representative  who  was 
entitled  to  the  possession  of  the  propeii;y  for  the  purpose  of 
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administration  (sees.  127,  226  and  227,  Probate  Practice  Act, 
Comp.  Stats.  1887),  and  until  there  was  a  personal  represen- 
tative qualified  to  act,  the  statute  of  limitations  did  not  com- 
mence to  run.  (25  Cyc.  1067.)  But  for  section  6462  the 
plaintiflF,  upon  reaching  her  majority,  could  have  had  an  ad- 
ministrator appointed  and  an  appropriate  action  prosecuted 
for  the  conversion  of  this  property.  With  this  statute  in  force, 
however,  she  was  confronted  with  the  fact,  when  she  became  of 
age,  that  although  there  never  was  an  administrator  of  her 
father's  estate,  the  law  presumes  that  one  was  appointed  within 
five  years  of  his  death,  and  any  action  which  might  have  been 
prosecuted  by  a  personal  representative,  was  barred  after  seven 
years  from  November,  1894,  or  in  November,  1901, — twelve 
years  before  she  reached  her  majority. 

It  is  the  contention  of  appellant  that  section  6462  creates  a 
new  cause  of  action  in  favor  of  the  heir;  that  it  is  this  new 
right  of  action  which  plaintiff  seeks  to  enforce  in  this  instance ; 
that  the  statute  cannot  be  given  retroactive  effect,  and,  since 
the  property  was  converted  before  the  statute  was  enacted,  this 
action  cannot  be  maintained.  That  argument  leads  to  the  con- 
clusion that  although  plaintiff  was  wrongfully  deprived  of  her 
property,  she  is  without  recourse,  solely  because  of  the  fact 
that  during  the  seven  years  succeeding  her  father's  death  she 
was  unfortunate  enough  to  be  an  infant.  It  would  be  a  re- 
proach to  the  law  to  say  that  such  a  result  could  be  consum- 
mated or  that  in  enacting  section  6462  the  legislature  ever 
intended  such  a  consequence. 

The  history  of  the  statute  furnishes  some  evidence  of  its 
[S]  purpose.  Section  6462  is  practically  a  literal  copy  of 
section  392  of  the  Code  of  Civil  Procedure  of  New  York. 
(Code  Civ.  Proc,  New  York,  1876,  p.  72.)  Prior  to  its  enact- 
ment it  was  held  that  the  statute  of  limitations  did  not.  com- 
mence to  run  until  an  administrator  was  appointed,  no  matter 
how  long  a  period  elapsed  after  the  death  of  the  intestate. 
{Bucklin  v.  Ford,  5  Barb.  (N.  Y.)  393.)  The  principle  of  that 
case  was  reiterated  in  Sanfard  v.  Sanford,  62  N,  Y.  553,  de- 
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cided  in  1875,  and  the  following  year  section  392  was  enacted. 
Later  it  came  before  the  court  for  construction  in  Cohen  v. 
Hymes,  64  Hun,  54,  18  N.  Y.  Supp.  571,  and  it  was  then  held 
that  its  purpose  undoubtedly  was  to  limit  the  operation  of 
the  rule  laid  down  in  Bucklin  v.  Ford.  In  other  words,  the 
purpose  of  the  statute  was,  by  force  of  the  presumption  created, 
to  fix  definite  points  of  time  from  which  the  statute  of  limita- 
tions would  commence  to  run.  It  is  to  be  observed,  too,  that 
section  392  is  found  in  the  New  York  Code  as  a  part  of  Chap- 
ter IV,  entitled  "Limitation  of  the  Time  of  Enforcing  a  Civil 
Remedy."  When  the  section  was  adopted  in  our  Code  of  Civil 
Procedure  it  was  made  a  part  of  the  statute  of  limitations  un- 
der the  title,  **  General  Provisions  as  to  the  Time  of  Commen- 
cing Actions."  This  arrangement  of  the  statutes  is  not  a  con- 
trolling consideration,  but  is  indicative  of  the  legislative 
intention. 

Since  the  statute  had  been  construed  by  the  New  York  court 
[4]  before  its  adoption  here,  it  will  be  held  that  our  legisla* 
ture  adopted  the  construction  as  well  as  the  text  {MUler  v. 
Miller,  47  Mont.  150,  131  Pac.  23),  and  that  the  purpose  of  its 
enactment  was  not  to  create  a  new  cause  of  action,  but  to  fix 
distinct  points  of  time  from  which  the  statute  of  limitations 
begins  to  run. 

It  is  true  that  the  statute  authorizes  a  person  who  theretofore 
[6]  labored  under  disability,  to  prosecute  the  action,  but  it 
does  not  create  a  new  cause  of  action.  The  conversion  by  Peter 
Normandin  gave  rise  to  a  cause  of  action  in  favor  of  the  admin- 
istrator of  Charles  Normandin 's  estate,  but  for  the  use  and 
benefit,  ultimately,  of  this  plaintiff  to  the  extent  of  her  inter- 
est, and  it  is  that  same  cause  of  action  for  that  same  interest 
which  section  6462  authorizes  this  plaintiff  to  maintain. 
(Berry  v.  Kansas  City,  Fi,  8.  &  M.  B.  Co.,  52  Kan.  759,  39 
Am.  St.  Rep.  371,  34  Pac.  805.) 

Our  conclusion  is  that  section  6462  operates  on  the  remedy 
alone;  that  it  does  not  create  a  new  cause  of  action;  that  it 
does  not  operate  retroactively,  but  that  it  affects  rights  of  ac- 
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tion  which  might  have  been  enforced  at  the  time  it  took  effect. 
It  is  remedial  in  character  and  its  application  to  the  facts  of 
this  case  works  no  hardship  on  defendant.  Peter  Normandin 
acquired  no  vested  right  in  plaintiff's  property  by  converting 
it  to  his  own  use,  and  his  estate  is  in  no  better  position  than 
he,  to  take  advantage  of  his  wrong.  (36  Cyc.  1216.) 
The  judgment  is  affirmed. 

Affirmed, 

Mr.  Chiep  Justics  Bbantly  and  Mb.  Justice  Coopeb  concur. 


STATE,  Rbspondbnt,  v.  LUTET  BROS.,  Appellant. 

(No.  4,331.) 
(Submitted  Jannaiy  8,  1919.    Decided  March  S,  1919.) 

[179  Pac.  467.] 

Licenses — Trading  Stamps — Pefud  Statutes — Constrtiction. 

Trading  Stamp  Act — Stamps  Redeemable  in  Cash — Not  Included  in  Act. 

1.  Held,  that  Chapter  17,  Laws  of  1917,  regulating  the  giving  of 
stamps,  coupons,  etc,  by  merchants  with  articles  of  merchandise  sold 
by  them,  and  providing  a  penalty  for  a  violation  of  the  Act,  does  not 
prohibit  the  use  of  trading  stamps  which  are  redeemable  in  cash  only. 

Penal  Statutes — Strict  Construction. 

2.  A  penal  statute  cannot  be  extended  by  implication  beyond  the 
^  legitimate  import  of  the  words  used  therein,  so  as  to  embrace  eases  or 

acts  not  clearly  described  by  them. 

[Constitutionality  of  statute   prohi'biting  "trading   stamps,"   see 
notes  in  Ann.  Oaa.  1915A,  375;  Ann.  Oaa.  1916A,  212.] 

Appeal  from  District  Court,  Silver  Bow  County;  John  V. 
Dwyer,  Judge. 

Prosecution  by  the  State  against  Lutey  Bros.,  a  corporation, 
for  a  misdemeanor  committed  in  the  violation  of  the  Trading 
Stamp  Act.  From  a  judgment  of  conviction,  defendant  ap- 
peals.   Reversed. 

Messrs.  Oalen,  Mettler  &  Toomsy  and  Messrs.  Walker  <6 
Walker,  for   Appellant,   submitted   a   brief;   Mr.  Frank    W. 

55  Mont. — 85 
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Mettler,  Mr.  Thomas  J.  Walker  and  Mr.  Frank  J.  Wclcoit,  of 
the  Bar  of  New  York,  of  Counsel,  argued  the  cause  orally. 

If  the  facts  as  shown  by  the  agreed  statement  do  not  bring 
the  transaction  in  question  within  the  wording  of  this  statute 
as  written,  then  the  conviction  of  appellant  must  be  reversed. 
It  must  be  within  the  letter  of  the  law,  and  the  law  must  be 
strictly  construed,  since  it  is  penal  in  its  nature.  The  rule 
that  that  is  included  which  is  within  the  spirit  as  well  as  the 
letter  of  the  law  has  no  application  to  the  statute  under  con> 
sideration.  (United  States  v.  Wiltberger,  5  Wheat.  (U.  S.)  76, 
5  L.  Ed.  37.)  Oiving  the  law  that  strict  construction  which  its 
penal  character  demands,  and  construing  it  as  a  whole,  it  seems 
clear  that  it  requires  a  license  only  in  connection  with  what  is 
commonly  known  as  premium  advertising,  in  which  the  gifts  or 
bonuses  are  in  the  form  of  merchandise,  and  does  not  refer  to 
transactions  such  as  shown  by  the  agreed  statement  of  facts  in 
this  case. 

The  right  of  companies  to  furnish,  and  of  tens  of  thousands 
of  merchants  now  using,  to  continue  to  use,  this  co-operative 
discount  system,  as  well  as  the  rights  of  tens  of  millions  of  the 
consuming  public  to  receive  a  discount  on  their  small  as  well  as 
large  cash  purchases  afforded  them  through  the  medium  of 
trading  stamps,  redeemable  in  cash  or  merchandise  of  their 
selection  at  their  option,  have  been  expressly  upheld  by  the 
courts  of  last  resort  of  many  states,  which  courts,  after  setting 
forth  in  detail  the  facts  relative  to  the  furnishing  and  use  of 
such  a  system,  have  held  the  same  beneficial  to  all  concerned 
and  lawful,  and  Acts  intended  to  hamper  or  prohibit  such  use 
violative  of  the  natural  rights  of  all  parties  concerned,  which 
are  guaranteed  and  protected  by  the  provisions  of  their  respec- 
tive state  Constitutions,  among  others  the  following:  Ex  parte 
Drexel,  147  Cal.  763,  3  Ann.  Cas.  878,  2  L.  B.  A.  (n.  s.)  588, 
82  Pac.  429 ;  Winston  v.  Beeson,  135  N.  C.  271,  65  L.  R.  A.  167, 
47  S.  E.  457 ;  In  re  Opinion  of  the  Justices,  226  Mass.  613 ,  115 
N.  E.  978 ;  State  v.  Caspare,  115  Md.  7,  80  Atl.  606 ;  State  v. 
Sperry  &  Hutchinson  Co.,  110  Minn.  378, 126  N.  W.  120  j  Young 


55  Mont]  State  t;.  Lutey  Beos.  547 

V.  Commonivealth,  101  Va.  853,  45  S.  E.  327 ;  State  v.  Ramseyer, 
73  N.  H.  31,  6  Ann.  Cas.  445,  58  Atl.  958 ;  Denver  v.  Frueauff, 
39  Colo.  20,  12  Ann.  Cas.  521,  7  L.  R.  A.  (n.  s.)  1131,  88  Pac. 
389 ;  State  v.  Sperry  &  Hutchinson  Co,,  94  Neb.  785,  49  L.  R.  A. 
(n.  8.)  1123,  144  N.  W.  795;  State  v.  Dalton,  22  R.  I.  77,  84  Am. 
St.  Rep.  818,  48  L.  R.  A.  775,  46  Atl.  234;  State  v.  Shugart, 
138  Ala.  86,  100  Am.  St.  Rep.  17,  35  South.  28 ;  Montgomery 
V.  Kelly,  142  Ala.  552,  110  Am.  St.  Rep.  43,  70  L.  R.  A.  209, 
38  South.  67;  People  v.  Zimmerman,  102  App.  Div.  103,  92 
N.  Y.  Supp.  497.  To  these  decisions  might  be  added  the  deci- 
sions of  many  inferior  state  courts,  as  well  as  the  decisions  of 
many  federal  courts,  having  this  discount  system  under  con- 
sideration. We  will  cite  and  quote  from  only  two  of  them, 
however.  In  Ex  parte  HutcMnson,  137  Fed.  949,  the  district 
judge  in  the  course  of  his  opinion  says:  ''The  giving  of  trading 
stamps  is  merely  one  way  of  discounting  bills  in  consideration 
for  immediate  payment  in  cash,  which  is  a  common  practice  of 
merchants,  and  is  doubtless  a  popular  method,  and  advan- 
tageous to  all  concerned,  and  it  is  not  obnoxious  to  public 
policy."  In  Sperry  &  H.  Co.  v.  Tem^e,  137  Fed.  992,  the 
United  States  circuit  court,  district  of  Massachusetts,  says: 
''The  trading  stamp  business  is  essentially  legitimate,  and,  so 
far  as  the  court  can  discover,  it  is  the  only  way  in  which  the 
small  purchaser  practically  obtains  a  discount  for  immediate 
payment." 

Mr.  S.  C.  Ford,  Attorney  General,  Mr.  Frank  Woo3y,  Assist- 
ant Attorney  General,  Mr.  Joseph  B.  Jackson,  Mr.  A.  C.  Mo- 
Daniel,  Mr.  Frank  L.  BUey  and  Mr.  N.  A.  Botering,  for  Re- 
spondent, submitted  a  brief;  Mr.  Jackson  and  Mr.  Botering 
argued  the  cause  orally. 

According  to  the  agreed  statement  of  facts,  the  appellant 
herein  did  use  and  furnish  as  a  gift  and  bonus  to  its  customers 
the  Sperry  &  Hutchinson  green  trading  stamps  with  and  for 
the  sale  of  goods,  wares  and  merchandise.  The  said  stamps 
entitled  the  said  purchaser  receiving  the  same  with  his  mer- 
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chandise  to  procure  from  The  Sperry  &  Hutchinson  Company 
the  sum  of  one  mill  for  every  ten  cents  paid  to  the  appellant 
for  the  said  merchandise,  as  something  free  and  above  the  article 
purchased  by  the  buyer.  The  article  given,  to-wit,  the  stamp, 
is  of  value,  and,  being  of  value,  even  though  the  redemption  of 
it  is  in  actual  cash,  nevertheless,  comes  within  the  term  of 
*' bonus"  or  ** premium,"  since  under  the  act  governing  the  use 
of  the  trading  stamps  the  words  ''gift,  premium  or  bonus"  are 
given  the  widest  and  most  general  scope. 

A  reading  of  the  statute  discloses  that  the  stamps,  coupons, 
etc.,  are  not  to  be  used  as  ''a  gift  or  bonus  or  otherwise,"  show- 
ing thereby  that  a  stamp  given  by  the  merchant  with  mer- 
chandise to  be  rebated  by  a  third  person  is  one  of  the  things 
that  cannot  be  used,  unless  the  merchant  has  obtained  a  license 
and  has  paid  for  such  license  to  the  proper  authorities  the 
stipulated  sum  as  fixed  by  law.  (State  ex  reL  Sperry  dk  Hut- 
chinson Co.  V.  Weigle,  166  Wis.  613,  166  N.  W.  &4,  57.)  The 
stamp  need  not  be  one  which  shall  entitle  the  purchaser  receiv- 
ing the  same  to  procure  a  premium  or  bonus  in  the  form  of 
goods,  wares  or  merchandise,  for  the  statute  speaks  of  ''any 
premium  or  bonus."  The  statute  thus  enlarges  the  scope  or 
meaning  ordinarily  given  to  the  word  "premium"  and  to  the 
word  "bonus,"  by  making  it  include  goods,  ware  and  merchan- 
dise. The  words  "free  of  charge  for  less  than  the  retail  market 
price  thereof"  clearly  have  reference  to  the  words  "goods, 
wares  or  merchandise,"  as  indicated  by  the  absence  of  any 
punctuation  in  the  phrase. 

Construing  the  law  as  strictly  as  the  statute  is  capable  of 
construction,  respondent  contends  that  the  use  of  the  stamps 
in  this  case  is  certainly  within  the  terms  of  "gift"  or  "bonus"; 
and  even  should  it  be  contended  that  this  position  of  respond- 
ent is  not  correct,  then  do  we  insist  that  the  intent  of  the  legis- 
lature surely  brings  the  use  and  furnishing  of  the  said  stamps 
within  the  purview  of  the  word  "otherwise,"  as  used  in 
Chapter  17. 
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There  is  nothing  in  the  statute  that  would  exclude  ''cash'' 
from  the  definition  of  ** bonus"  or  ** premium."  Everything 
that  is  without  charge  is  included.  There  is  no  express  or  im- 
plied intention  of  the  legislature  to  restrict  in  any  way  the 
meaning  of  the  words. 

Similar  legislation  has  been  enacted  in  many  of  the  states 
and  there  are  many  constructions  by  the  courts  upon  this  class 
of  legislation.  Many  of  the  state  courts  persistently  declared 
invalid  similar  Acts  until  the  supreme  court  of  the  United 
States,  in  three  opinions,  held  as  unsound  the  reasons  upon 
which  these  Acts  were  declared  invalid.  Since  the  decisions 
of  the  supreme  court  of  the  United  States  many  of  the  state 
courts  have  changed  their  attitude,  and  courts,  before  which 
the  question  was  a  new  one,  proceeded  to  decide  in  conformity 
with  the  United  States  supreme  court  opinions.  (See  Rast 
V.  Van  Denum  dc  Lewis  Co,,  240  U.  S.  342,  Ann.  Cas.  1917B, 
455,  L.  R.  A.  1917A,  421,  60  L.  Ed.  679,  36  Sup.  Ct.  Rep. 
370 ;  Tanner  v.  Uitle,  240  U.  S.  369,  60  L.  Ed.  691,  36  Sup.  Ct. 
Rep.  379 ;  Pitney  v.  Washington,  240  U.  S.  387,  60  L.  Ed.  703, 
36  Sup.  Ct.  Rep.  385 ;  District  of  Columbia  v.  Kraft,  35  App. 
Cas.  (D.  C.)  253,  30  L.  R.  A.  (n.  s.)  957,  962;  State  v.  Pitney, 
79  Wash.  608,  Ann.  Cas.  1916A,  209,  140  Pac.  918;  Sperry  & 
Hutchinson  Co.  v.  Melton,  69  W.  Va.  124,  34  L.  R.  A.  (n.  s.) 
433,  71  S.  B.  19;  State  v.  Underwood,  139  La.  288,  71  South. 
513 ;  State  v.  Wilson,  101  Kan.  789,  168  Pac.  679 ;  State  ex  rel. 
Sperry  cfe  Hutchinson  Co.  v.  Weigle,  166  Wis.  613,  166  N.  W. 
54;  Sperry  &  Hutchinson  Co.  v.  Blue,  202  Fed.  82,  120  C.  C.  A. 
854.) 

MR.  JUSTICE  COOPER  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from  a  judgment  of  conviction  in  a  crim- 
inal prosecution  originally  brought  in  a  justice's  court  of  Silver 
Bow  County,  for  a  violation  of  Chapter  17,  Laws  of  1917,  com- 
monly known  as  the  Trading  Stamp  Law,  the  title  and  section 
1  of  which  read  as  follows: 
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**An  Act  to  regulate  the  giving  or  furnishing  of  Bonuses  or 
Premiums,  such  cus  the  giving  or  furnishing  of  Stamps,  Coupons, 
Tickets,  Certificates,  Cards,  Gifts  or  Premiums,  such  as  Crock- 
ery, Chinaware,  Aluminumware,  Tinware  or  anything  else  that 
may  be  included  with  or  contained  in  Packages  of  any  kind  of 
Merchandise,  of  any  description,  or  other  similar  Device  for,  or 
with  or  in  connection  with  the  Sale  of  Obods,  Wares  or  Mer- 
chandise, and  providing  a  Penalty  for  the  violation  thereof. 

'*  Section  1.  Every  person,  firm  or  corporation  who  shall 
use,  and  every  person,  firm  or  corporation  who  shall  furnish  to 
any  other  person,  firm  or  corporation  to  use,  as  a  gift  or  bonus, 
or  otherwise,  in,  with,  or  for  the  sale  of  any  goods,  wares  or 
merchandise,  any  premium  or  bonus,  including  stamps,  coupons, 
tickets,  certificates,  cards,  or  other  similar  devices  which  shall 
entitle  the  purchaser  receiving  the  same  with  such  sale  of  goods, 
wares  or  merchandise  to  procure  from  any  person,  firm  or  cor- 
poration, any  premium  or  bonus,  including  goods,  wares  or  mer- 
chandise free  of  charge  or  for  less  than  the  retail  market  price 
thereof  upon  the  production  of  any  number  of  said  stamps, 
coupons,  tickets,  certificates,  cards  or  other  similar  device;  and 
every  person,  firm  or  corporation  placing  premiums  or  bonuses 
or  goods,  wares  or  merchandise,  including  such  as  crockery, 
chinaware,  aluminumware,  tinware,  graniteware,  or  anything 
else  that  may  be  included  (in)  or  contained  or  delivered  with 
packages  of  any  kind  of  merchandise  of  any  description,  shall, 
before  so  furnishing,  selling  or  using  the  same,  obtain  a  sepa- 
rate license  therefor  from  the  county  treasurer  of  each  county 
wherein  such  furnishing  or  selling  or  using  of  such  premiums 
or  bonuses  shall  take  place,  for  each  and  every  store  or  place 
of  business  in  that  county  from  wl^ich  such  furnishing  or  sell- 
ing of  premiums  or  bonuses  as  herein  enumerated,  or  in  which 
such  shall  take  place.'* 

Section  2  imposes  an  annual  license  fee  of  $6,000  for  per- 
mission to  do  what  section  1  prohibits  merchants  from  doing 
without  such  license. 
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Section  4  declares  that  any  person,  firm  or  corporation  violat- 
ing any  of  the  provisions  of  the  Act,  is  guilty  of  a  misdemeanor, 
punishable  by  fine  or  imprisonment  in  the  county  jail,  or  by 
both  such  fine  and  imprisonment. 

The  trial  in  the  justice's  court  resulted  in  a  verdict  of  guilty 
and  the  imposition  of  a  fine.  The  defendant  appealed  to  the 
district  court  where,  after  the  overruling  of  a  demurrer  to  the 
complaint  upon  the  ground,  among  others,  that  the  facts  stated 
did  not  constitute  a  public  offense,  a  trial  de  novo  was  had 
upon  an  agreed  statement  of  facts.  Conviction  again  followed. 
Defendant  appeals  from  the  judgment  of  conviction. 

The  complaint  charges  that  the  defendant  *'did  willfully, 
[1]  unlawfully,  wrongfully  and  intentionally  use,  as  a  gift 
and  bonus,  in  and  with  and  for  the  sale  of  certain  goods,  wares 
and  merchandise,  •  •  •  a  premium,  to-wit,  stamps,  com- 
monly known  as,  called  and  designated  Sperry-Hutchinson 
Trading  Stamps,  which  stamps  then  and  there  entitled  the  pur- 
chaser receiving  the  same  with  such  sale  of  goods,  wares  and 
merchandise  to  procure  from  the  Sperry-Hutchinson  Company, — 

•  •    •    a  premium  and  bonus  free  of  charge,  to-wit,  the  sum 
of  one  mill,  lawful  money  of  the  United  States  of  America, 

•  •     •    without    •    •    •    having  obtained  a  separate  license 
therefor,"  etc. 

The  agreed  statement  shows  substantially  these  facts:  The 
defendant  Lutey  Bros,  is  a  corporation  doing  a  mercantile  busi- 
ness in  the  city  of  Butte  in  nine  different  stores.  The  Sperry- 
Hutchinson  Company,  a  New  Jersey  corporation  engaged  in 
furnishing  to  retail  merchants  ''trading  stamps"  under  a  con- 
tract the  preamble  of  which  recites  the  scheme  to  be  ''a  co- 
operative system  of  giving  a  cash  discount  on  small  as  well  as 
large  cash  purchases,  for  the  purpose  of  encouraging  cash 
trade,"  etc.,  entered  into  a  contract  with  Lutey  Bros,  to  fur- 
nish to  it  the  system  and  services  relating  thereto.  The  stamps 
were  furnished  to  and  used  by  the  defendant,  the  method  of 
their  issue  and  use  being  briefly  the  following:  The  customer 
who  made  a  purchase  at  any  one  of  the  Lutey  stores,  was,  upon 
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payment  in  cash,  furnished  one  trading  stamp  for  each  ten 
cents  paid  by  him,  which  the  purchaser  in  turn  was  required 
to  paste  in  so-called  stamp-books,  each  with  a  capacity  for 
1,000  stamps.  These  stamp-books,  when  fiUed  with  1,000  of  the 
trading  stamps,  representing  purchases  amounting  in  all  to  $100, 
the  Sperry-Hutchinson  Company  redeemed  at  its  place  of  busi- 
ness in  Butte,  for  $2  in  cash.  On  the  back  of  each  stamp  ap- 
peared the  following: 

*' Subject  to  the  notice  in  our  Oreen  Stamp  Books,  this  stamp 
will  be  redeemed  by  us  in  cash.  It  is  our  property  and  not 
transferable  except  as  stated  in  such  notice. 

**Thb  Spbrby  &  Hutchinson  Co.'' 

On  each  of  the  stamp-books  is  found  this  legend:  ^'Bedeem- 
able  only  in  cash." 

On  the  part  of  the  respondent,  we  are  asked  to  affirm  the 
judgment  assessing  a  fine  of  $25  against  the  defendant,  and  to 
require  it  to  pay  an  annual  license  fee  of  $6,000  under  the 
statute,  before  it  can  use  trading  stamps  in  its  business  as  evi- 
dence of  a  cash  discount.  On  the  part  of  the  appellant,  we  are 
regaled  with  a  mountain  of  legal  argument  and  judicial  opin- 
ion, by  which  (as  was  remarked  by  the  Chief  Justice  on  the 
oral  argument)  **the  court  is  blinded  by  the  blaze  of  light," 
in  which  the  constitutionality  of  the  Act  is  assailed,  upon  the 
ground  that  it  aims  at  the  deprivation  of  that  freedom  of  con- 
tract and  choice  of  lawful  occupation  protected  by  constitutional 
guaranties. 

The  fundamental  policy  of  the  Act  is  to  regulate  the  giving 
of  premiums  or  bonuses.  The  language  employed  in  section  1, 
however,  is  so  worded  and  contains  so  many  meaningless  words 
and  phrases  that  it  all  but  defies  analysis.  Its  title  is  open  to 
even  more  severe  criticism  in  that  respect.  Prom  a  considera- 
tion of  both  the  title  and  the  body  of  the  Act,  it  may  be  said 
that  the  statute  is  aimed  at  three  distinct  classes  and  may  be 
paraphrased  somewhat  as  follows:  1.  Every  i>erson,  firm  or 
corporation  who  shall  use  trading  stamps  which  entitle  the 
person  receiving  the  same  to  exchange  the  stamps  for  goods, 
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wares  and  merchandise,  most,  before  using  such  stamps,  obtain 
a  license,  etc.  2.  Every  person,  firm  or  corporation  who  shall 
furnish  to  another  person,  firm  or  corporation  for  use,  the 
stamps  mentioned  above,  must  also  first  obtain  the  license. 
3.  Every  person,  firm  or  corporation  placing  in  or  delivering 
with  a  package  of  goods  sold,  any  premium  such  as  crockery, 
chinaware,  aluminumware,  etc,  must  likewise  first  obtain  the 
license.  In  other  words,  it  seems  to  be  aimed  against  the  use 
of  goods  as  a  premium.  It  does  not  appear  to  deny  to  a  mer- 
chant the  right  to  sell  goods  for  cash  at  a  discount  from  the 
general  market  price,  nor  to  prohibit  the  use  of  trading  stamps 
redeemable  only  in  cash.  As  thus  construed,  the  statute  has  no 
application  to  the  case  presented  by  this  record,  and  in  the  use 
of  the  stamps  in  question,  defendant  did  not  violate  any  of  the 
laws  of  this  state. 

An  offense  is  not  punishable  unless  it  falls  within  the  con- 
demnation of  some  penal  statute.  If  it  is  not  plainly  and 
specifically  within  the  Act,  it  is  not  against  law,  and  no  con- 
viction can  be  had  thereunder.  Its  provisions  are  not  to  be 
[2]  extended  by  implication,  and  the  act  charged  as  an  offense 
must  be  unmistakably  within  the  letter  as  well  as  the  spirit  of 
the  law.  {State  v.  Tufs,  54  Mont.  20,  26,  165  Pac.  1107.) 
**The  rule  is  founded  upon  the  principle  that  the  power  of  pun- 
ishment vests  in  the  legislature,  not  in  the  courts."  {State  v. 
Aetna  Banking  &  Trust  Co.,  34  Mont.  379,  87  Pac.  268.)  Penal 
statutes  are  not  to  be  extended  by  implication  beyond  the  legiti- 
mate import  of  the  words  used  in  them,  so  as  to  embrace  cases 
or  acts  not  clearly  described  by  such  words.  (26  Am.  &  Eng. 
Ency.  of  Law,  657;  State  v.  Aetna  Banking  &  Trust  Co,,  supra.) 

Webster  defines  a  premium  to  be,  ''A  price  for  a  loan,  a  sum 
in  addition  to  interest;  a  bonus."  Bonus:  ''An  allowance  in 
addition  to  what  is  usual,  current  or  stipulated,  as  a  bonus  on 
stocks."  See,  also.  The  Century  Dictionary  and  Cyclopedia, 
under  the  definitions  of  the  words  ** bonus"  and  "premium." 
That  the  impositions  of  the  Act  are  drastic  and  so  highly  penal 
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as  to  be  exclusive — and  intended  to  be  so— is  conceded.    The 
question  then  is : 

Does  the  furnishing  of  trading  stamps,  redeemable  in  cash, 
as  shown  in  the  case  before  us,  constitute  the  giving  of  a  pre- 
mium or  bonus  as  variously  described  therein  f  The  transac- 
tion involves  no  element  of  chance,  uncertainty  or  contingency. 
In  fact,  it  amounts  to  a  specific  deduction  for  a  cash  purchase, 
regardless  of  amount — ^a  percentage  discount — ^a  rebate,  and 
does  not  therefore  fall  within  the  condemnation  of  the  statute. 
''When  the  purchaser  and  the  seller  understand  that  the  token, 
coupon  or  stamp  issued  with  the  sale  of  goods  is  of  a  stated 
cash  value,  the  transaction  thereby  becomes  purged  of  its  objec- 
tionable features  and  influences  which  such  legislation  con- 
demns." {Trading  Stamp  Cases,  166  Wis.  614,  Ann.  Caa. 
1918D,  707,  166  N.  W.  59.)  We  are  fortified  in  this  interpre- 
tation of  the  Act  by  the  reasoning  of  the  courts  in  numerous 
cases.  {Olson  v.  Boss  (N.  D.),  167  N.  W.  385;  Rast  v.  Van 
Deman  &  Lewis  Co.,  240  U.  S.  342,  Ann.  Cas.  1917B,  455, 
L.  R.  A.  1917A,  421,  60  L.  Ed.  679,  36  Sup.  Ct.  Rep.  370;  Tan- 
ner  v.  Little,  240  U.  S.  369,  60  L.  Ed.  691,  36  Sup.  Ct.  Rep.  379 ; 
State  V.  Weigh  (Wis.),  168  N.  W.  385;  Trading  Stamp  Cases, 
supra.) 

From  the  views  expressed,  it  becomes  apparent  that  the  ques- 
tions respecting  the  application  of  constitutional  guaranties  are 
merely  hypothetical ;  and  we  decline  to  anticipate  a  proposition 
so  momentous  until  a  case  is  presented  in  which  the  precise  facts 
are  involved. 

The  complaint  does  not  state  a  public  offense  and  the  court 
erred  in  overruling  the  general  demurrer  interposed  by  defend- 
ant. The  judgment  is  reversed  and  the  cause  is  remanded,  with 
directions  to  the  district  court  to  dismiss  the  proceeding. 

Reversed  and  remanded, 

Mr.  Chief  Justiob  Brantlt  and  Ma.  Justice  Holloway 
concur. 
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STATE,     Respondent,    v.     SPBRRT-HUTCHINSON     CO., 

Appellant. 

(No.  4,332.) 
(Submitted  January  8,  1919:    Decided  March  8,  1919.) 

[179  Pac.  460.] 

(For  syllabus,  see  State  v.  Lutey  Bros,,  ante,  p.  545.) 
Appeal  from  District  Court,  Silver  Bow  County; 

Prosecution  by  the  State  against  the  Sperry  &  Hutchinson 
Company,  a  corporation,  for  a  violation  of  the  Trading  Stamp 
Act.  From  a  judgment  of  conviction,  defendant  appeals. 
Reversed. 

Cause  submitted  on  briefs  filed  and  oral  argument  made  by 
Counsel  in  State  v.  Lutey  Bros,,  aaite,  p.  545. 

MR.  JUSTICE  COOPER  delivered  the  opinion  of  the  court. 

Defendant  corporation  was  found  guilty  of  a  misdemeanor 
by  the  district  court  of  Silver  Bow  county  for  the  violation  of 
the  provisions  of  the  so-called  Trading  Stamp  Law  (Chap.  17, 
Laws  of  1917)  and  sentenced  to  pay  a  fine  of  $25.  It  appealed 
from  the  judgment. 

The  cause  was  tried  on  an  agreed  statement  of  facts  sub- 
stantially the  same  as  that  found  in  the  opinion  in  the  case  of 
State  V.  Lutey  Bros,,  ante,  p.  545,  179  Pac.  457.  Upon  the 
authority  of  that  case,  the  judgment  herein  is  reversed  and  the 
cause  remanded,  with  directions  to  the  district  court  to  dismiss 
the  complaint. 

Reversed  and  remamded. 

Mr.  Chiep  Justice  Brantly  and  Mr.  Justice  Holloway 
concur. 
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LUTBY  BROS.,  Respondents,  v.  JACKSON  bt  au,  Appkl- 

LANTB. 

(No.  4,323.) 

(Submitted  Januarj  8,  1919.    Decided  Mareh  8,  1910.) 

[179  Pac.  459.] 

District  Courts — Dejyartments — Injunction — Prosecution  of  Ac- 
tion— Jurisdiction, 

District  Courts — Injunction  A^inst  Prosecution  of  Action. 

1.  Injunction  does  not  lie  to  prevent  the  prosecution  of  an  action 
at  law,  jurisdiction  over  the  subjeKit  matter  of  which  has  been  acquired 
by  another  court,  unless  necessary  to  prevent  a  multiplicity  of  suits, 
or  unless  there  is  some  equitable  circumstance  in  the  case  of  which  a 
party  cannot  avail  himself  at  law. 

[As  to  injunction  against  prosecution  of  action  in  another  state,  see 
notes  in  56  Am.  Bep.  663 ;  59  Am.  St.  Bep.  880.] 

Same — Departments — Injunction  Against  Prosecution  of  Action. 

2.  Where  a  writ  of  attachment  had  issued  in  one  department  of  the 
district  court  in  a  cause  pending  therein,  another  department  of  the 
same  court  was  without  jurisdiction  to  enjoin,  at  the  instance  of  de« 
fendant,  further  action  in  the  attachment  proceeding,  his  remedy 
lying  in  application  to  the  first  department  for  appropriate  relief. 

Appeal  from  District  Court,  Silver  Bow  County;  Edwin  Jf. 
Lamb,  Judge. 

Action  by  Lutey  Bros.,  a  corporation,  against  Joseph  R. 
Jackson,  as  county  attorney  of  Silver  Bow  County,  and  certain 
other  county  officers,  for  an  injunction  to  restrain  defendants 
from  further  proceeding  in  a  cause  pending  in  another  depart- 
ment of  the  same  court.  Injunction  granted.  Defendants  ap- 
peal from  an  order  denying  a  motion  to  dissolve  it.    Reversed. 

Mr.  8.  C.  Ford,  Attorney  General,  Mr.  Frank  Woody,  Assist- 
ant Attorney  General,  Mr.  Joseph  B.  Jackson,  Mr.  A.  C.  Mo- 
Daniel,  Mr.  Frank  L.  Biley  and  Mr.  N.  A.  Botering,  for  Appel- 
lants, submitted  a  brief ;  Mr.  Jackson  and  Mr.  Botering  argued 
the  cause  orally. 

Messrs.  Oalen  &  Mettler,  Messrs.  Walker  &  Walker  and  Mr. 
C.  S.  Wagner,  for  Respondent,  submitted  a  brief;  Mr,  Wagner 
argued  the  cause  orally. 
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MR.  JUSTICE  COOPER  delivered  the  opinion  of  the  court. 

On  October  28,  1918,  some  three  months  after  the  defendant 
in  the  action  of  the  State  of  Montana  v.  Lutey  Bros,  (the  plain- 
tiff herein),  annte,  p.  545,  179  Pac.  457,  had  been  adjudged 
guilty  of  a  violation  of  Chapter  17,  Laws  of  1917,  known  as  the 
Trading  Stamp  Law,  and  fined  $25,  the  judgment  in  which  was 
this  day  reversed  and  the  cause  remanded  with  directions  to  (lis- 
miss  the  complaint  for  failure  to  state  a  public  offense,  action 
at  law  numbered  A10532  was  commenced  in  Department  No.  1 
of  the  district  court  of  Silver  Bow  county  presided  over  by 
Judge  Lynch,  by  the  county  treasurer  in  the  name  of  the  state 
against  Lutey  Brothers,  for  the  purpose  of  collecting  the  license 
fee  prescribed  by  the  Act,  as  well  as  damages.  The  complaint 
comprised  seventeen  causes  of  action,  the  prayer  in  each  of 
which  was  for  judgment  for  $6,000  as  license  due  and  unpaid, 
and  $15  as  damages,  making  a  total  of  $102,000  license  and 
$255  damages.  On  the  same  day,  a  writ  of  attachment  issued 
directing  the  sheriff  to  attach  practically  all  of  the  property  of 
the  defendant,  of  every  kind  and  description.  On  the  29th  of 
the  same  month  and  before  the  writ  of  attachment  had  been 
levied,  the  plaintiff  herein,  Lutey  Brothers,  brought  this  action 
numbered  A10541,  in  Department  No.  2,  Judge  Lamb  presid- 
ing, against  the  county  attorney,  the  county  treasurer  and  the 
sheriff  of  Silver  Bow  county,  to  restrain  them  from  proceeding 
further  with  the  prosecution  of  cause  numbered  A10532,  or  the 
writ  of  attachment  issued  thereunder.  On  the  same  day  Judge 
La]tnb  granted  the  injunction  prayed  for.  On  October  30,  the 
defendants  herein  filed  their  motion  to  dissolve  the  injunction. 
After  a  hearing,  the  court  below  modified  the  injunction  to  the 
extent  of  permitting  prosecution  of  the  action  brought  to  col- 
lect the  license  fee  (Cause  No.  A10532),  but  denied  the  motion 
to  dissolve  the  injunction.  From  the  order  so  made,  the  defend- 
ants appealed. 

The  question  with  which  we  are  confronted  is :  Did  the  court 
(acting  through  Judge  Lamb  of  Department  No.  2  thereof) 
have  jurisdiction  to  enjoin  the  .defendants  from  prosecuting 
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the  action  entitled  ''The  State  of  Montana  v.  Lutey  Bros  J' 
No.  A10532,  or  from  seizing  upon  attachment  the  property  of 
the  plaintiff  in  the  case  at  bar! 

As  will  be  observed,  case  No.  A10532  was  already  pending  in 
the  same  court,  but  in  a  department  presided  over  by  a  judge 
other  than  the  judge  who  granted  the  injunction  complained  of. 
[1]  It  is  a  principle  so  long  established  in  judicial  annals  that 
it  is  now  crystallized  into  statute  law,  that  a  court  of  equity  will 
not  enjoin  the  prosecution  of  an  action  at  law  where  another 
court  has  already  acquired  jurisdiction  of  the  subject  matter 
thereof,  unless  such  restraint  is  necessary  to  prevent  a  multi- 
plicity of  such  proceedings ;  or  unless  there  is  some  equitable  cir- 
cumstance in  the  case  of  which  a  party  cannot  avail  himself 
at  law.  (Chap.  28,  Laws  1913;  Beck  v.  Framsham,  21  Mont. 
117,  53  Pac.  96 ;  Spratt  v.  Helena  Power  Transmission  Co,,  37 
Mont.  60,  92,  94  Pac.  631;  Rickett  v.  Johnson,  8  Cal.  34; 
Anthony  v.  Dunlap,  8  Cal.  26;  22  Cyc.  811.) 

When  the  district  courts  became  clothed  with  authority  to 
[2]  grant  both  legal  and  equitable  relief  in  the  same  action, 
the  necessity  of  seeking  relief  elsewhere,  and  thus  arraying  one 
court  against  another,  no  longer  existed.  Judge  Lynch  having: 
acquired  jurisdiction  of  the  cause  in  the  first  instance,  applica- 
tion for  appropriate  relief,  either  legal  or  equitable,  should 
have  been  made  to  him.  (State  ex  rel.  Carroll  v.  District  Court, 
50  Mont.  428,  147  Pac.  612 ;  State  ex  rel.  Little  v.  District  Court, 
49  Mont.  158,  141  Pac.  151 ;  State  ex  rel.  Nissler  v,  Dordan,  32 
Mont.  256,  80  Pac.  244.)  In  the  case  of  State  ex  rel  Little  v. 
District  Court,  supra,  Mr.  Justice  HoUoway,  speaking  for  this 
court,  said:  **Upon  the  presentation  of  the  indictment  there  was 
pending  in  the  district  court  of  the  first  judicial  district,  in  and 
for  Lewis  and  Clark  county,  a  cause  entitled  'The  State  of 
Montana  v.  Howard  Little.^  There  is  but  one  such  court,  and 
that  it  had  jurisdiction  to  hear  and  determine  all  questions 
arising  in  the  Little  Case  cannot  be  gainsaid." 

As  was  said  by  Chief  Justice  Brantly  in  State  ex  rel.  Nissler 
V.  Donlan,  supra:  ^'^Wliile  the  judges  exercising  their  duties  in 
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their  respective  departments  mnst,  for  some  purposes,  be 
regarded  as  presiding  over  different  courts,  yet  the  court  is  in 
fact  one  courty  and  has  jurisdiction  of  all  matters  which  may 
properly  be  brought  before  it."  In  State  ex  rel,  Carroll  v. 
District  Court,  50  Mont.  428,  430,  147  Pac.  612,  Mr.  Justice 
HoUoway  again  observed:  **The  two  departments  of  the  district 
court  are  co-ordinate.  Neither  possesses  any  appellate  or 
supervisory  control  over  the  other,  and  when  one  has  spoken 
upon  a  matter  properly  before  it,  a  due  sense  of  propriety  alone 
ought  to  be  sufficient  to  stay  interference  by  the  other." 

It  must,  therefore,  be  constantly  borne  in  mind  that  while 
there  may  be  more  than  one  department  constituting  a  district 
court  in  this  state,  it  is  still  but  one  court — one  judicial  estab- 
lishment; and  that  the  action  of  one  of  the  judges  in  a  matter 
rightfully  pending  before  him,  is  the  action  of  the  district  court 
in  that  behalf.  The  authority  of  Judge  Lynch  in  the  attach- 
ment proceeding  before  him  continued  until  the  matter  could 
be  finally  and  completely  disposed  of,  and  was  absolute.  While 
the  observance  of  this  principle  might  be  required  on  grounds  of 
judicial  comity  and  courtesy,  it  is  a  rule  essential  to  the  dignity 
and  just  authority  of  every  court,  and  its  proper  observance  is 
necessary  in  order  that  unseemly  and  discreditable  conflicts  may 
be  avoided. 

The  order  is  reversed  with  directions  to  district  court  to 
dismiss  the  proceeding. 

Reversed. 

Mb.  Chiep  Justice  Brantly  :  I  concur  in  the  result  reached- 

Mb.  JusncB  Holloway  concurs. 
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STATE  KX  BEL.  PBATO  n  al.,  Bbutobs,  v.  DISTRICT 

COUBT  BT  Ah.,  BBSPONDENn. 

(No.  4^72.) 

(Sabmitted  Hjueh  1,  1919.    Deeided  Mmiek  15,  1919.) 

[179  Pae.  497.] 

Intoxicating  Liquon — Seizure  —  Condemnation  —  Court  Proca- 
dure — Jurisdiction — Apped — Certiorari. 

Intoxieating  L^uon — Seiznre — DestrnetioB — ^District  O(nirt»--Jiinadietioii. 

1.  Bj  sections  7  and  8  of  Chapter  143,  Laws  of  1917,  jarisdiction 
is  conferred  upon  the  district  eonrt  to  entertain  and  detennane  the  pro- 
ceeding prorided  for  in  the  Act  incident  to  the  seisore,  forfeiture, 
sale  or  destmction  of  contraband  liquors. 

Sane-— Seizore — ^Destroetion — ^District  Courts — ^Nature  of  Proeecding. 

2.  The  proceeding  above,  Uioagh  properlj  proeeeated  in  the  name  of 
the  state,  is  not  criminal  in  character,  bat  most  be  regarded  as  one 
i«  rem  against  the  liqnois  and  other  artides  seised,  iastitated  for  their 
condemnation  as  forfeited  property,  the  complaint  being  in  the  nature 
of  a  libei. 

Same. 

3.  Where,  after  seizure  of  contraband  liouors,  the  owner  appears  and 
makes  claim  to  them,  a  trial  must  be  haa  in  the  district  court  of  the 
questions  of  title  and  whether  or  not  the  liquors  were  being  kept  or 
used  bj  the  claimant  with  the  intention  of  violating  the  prohibition 
law. 

Same — Final  Judgment — AppeaL 

4.  The  trial  of  the  questions  of  ownership  and  the  purpose  for  which 
seized  Uqaors  were  being  kept  bj  the  claimant,  is  one  inter  partett  and 

results  in  a  final  judgment  affecting  the  rights  of  the  state  and  the  . 

claimant,  from  which,  und€nr  section  7098,  Bevised  Codes,  either  partj  I 

may  appeaL  I 

Same — District  Court — Appeal— Ccrttorari. 

5.  Since  certiorari  aoes  not  lie  where  the  eomplaining  party  has  an 
appeal  from  a  final  judgment  which  may  be  entered  in  the  action  or 
proceeding,  held  that  the  writ  does  not  run  to  annul  an  order  of  the 
district  court  oyerruling  a  demurrer  to  a  complaint  filed  under  Chapter 
143,  Laws  1917,  charging  defendants  with  keeping  liquors  unlawfully, 
and  an  order  denying  them .  a  trial  by  jury,  their  remedy  being  by 
appeal  from  the  final  judgment. 

[As  to  questions  reviewable  on  certiorari,  see  note  in  40  Am.  St. 
Sep.  29.] 

Same— Ccrttorari — ^When  Writ  Does  not  Lie. 

6.  Erroneous  rulings  of  the  district  court  in  first  determining  the 
sufficiency  of  the  complaint  and  thereafter  passing  upon  the  question 
of  defendants'  right  to  a  jury  trial  made  during  the  course  of  the 
proceeding  referred  to  above,  did  not  deprive  it  of  jurisdiction,  so  as 

to  render  them  reviewable  on  writ  of  certiorari,  « 

Original  application  by  the  State,  on  the  relation  of  Jim 
Prato  and  Anton  Oiacomo,  for  certiorari  to  the  District  Court 


55  Mont.]     State  bx  bel.  Prato  v.  District  Court  et  aIi.    561 

of  Silver  Bow  County,  and  J.  J.  Lynch,  a  judge  thereof,  to 
annul  certain  orders  made  in  a  proceeding  brought  under 
Chapter  143,  Laws  of  1917.    Proceeding  dismissed. 

Messrs.  Walker  &  Walker  and  Mr.  C.  8.  Wagner,  for  Relators, 
submitted  a  brief;  Mr.  Wagner  argued  the  cause  orally. 

Mr.  8.  C.  Ford,  Attorney  General,  Mr.  Frank  Woody,  Assist- 
ant Attorney  General,  and  Mr.  Jos.  B.  Jackson,  Mr.  N.  A. 
Robering;  Mr.  Frank  L.  RUey  and  Mr.  A.  C.  McDaniel  for 
Respondents,  submitted  a  brief;  Mr.  Woody  and  Mr.  McDaniel 
argued  the  cause  orally. 

MR.  CHIEF  JUSTICE  BRANTLY  delivered  the  opinion  of 
the  court. 

On  February  5  of  this  year,  one  Frank  L.  Riley  filed  a  com- 
plaint in  the  district  court  of  Silver  Bow  county  charging  that 
he  had  probable  cause  to  believe,  and  did  believe,  that  on  Janu- 
ary 30  intoxicating  liquors  had  been  and  still  were  kept  and 
deposited  by  Jim  Prato  and  Anton  Giacomo  in  a  building 
situate  on  the  north  side  of  Daly  Street,  known  as  and  called 
The  American  House,  in  the  city  of  Walkerville,  Silver  Bow 
county,  and  that  such  intoxicating  liquors  had  been  and  then 
were  intended  by  the  defendants  to  be  sold,  exchanged,  given 
away,  bartered  or  otherwise  disposed  of  in  violation  of  the  laws 
of  the  state  of  Montana.  Thereupon  there  was  issued  by  the 
court  a  search-warrant  directed  to  any  peace  officer  of  Silver 
Bow  county,  and  commanding  him,  together  with  the  necessary 
and  proper  assistants,  to  thoroughly  search  the  premises 
described  in  the  complaint,  and,  if  any  intoxicating  liquors  were 
found  therein,  to  seize  the  same  together  with  the  vessels  con- 
taining them,  and  all  implements,  furniture,  fixtures  and  other 
articles  used  in  connection  therewith,  and  to  keep  them  safely 
and  securely  until  final  action  thereon.  The  officer  was  also 
directed  to  serve  the  warrant  and  return  the  same  to  the  court 
with  his  .return  indorsed  thereon.  On  February  7  return  was 
made  by  John  F.  Melia,  a  peace  officer  of  Silver  Bow  county, 
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showing  that  he  had  found  and  taken  into  his  possession  a  large 
quantity  of  intoxicating  liquors  and  had  them  in  his  possession. 
On  the  same  day  the  court  made  and  entered  an  order  fixing 
February  19  at  10  o'clock  A.  M.  aa  the  time  for  hearing  upon 
the  return  to  determine  whether  the  liquors,  etc.,  were  being 
used  or  in  any  manner  kept  or  possessed  by  any  person  with 
the  intention  of  violating  the  laws  of  Montana  relating  to  in- 
toxicating liquors,  when  and  where  any  person  claiming  any 
interest  in  them  or  in  any  part  thereof,  might  appear  and  show 
cause,  if  any  he  had,  why  the  same  should  not  be  adjudged 
forfeited  according  to  law.  On  February  19,  C.  S.  Wagner, 
Esq.,  appeared  for  the  defendants  and  filed  a  demurrer  to  the 
complaint,  the  grounds  of  which  were  that  the  court  had  no 
jurisdiction  of  the  persons  of  the  defendants  or  of  the  subject 
of  the  action,  that  the  complaint  did  not  state  facts  sufficient 
to  constitute  a  cause  of  action,  and  that  the  complaint  did  not 
state  facts  sufficient  to  constitute  a  public  offense.  The  demur- 
rer was  overruled.  Mr.  Wagner  thereupon  filed  a  verified 
answer  for  the  defendants  which  put  in  issue  all  the  allegations 
of  the  complaint  and  alleged  affirmatively  that  at  all  the  times 
mentioned  in  the  complaint,  the  defendants  were  the  lawful 
owners  and  holders  of  the  liquors,  and  that  such  liquors  were 
wrongfully  and  unlawfully  seized  and  removed  from  the  prem- 
ises of  the  defendants ;  that  the  defendants  for  a  long  time  prior 
to  December  31,  1918,  had  been  duly  and  regularly  licensed  to 
carry  on  the  business  of  retail  liquor  dealers  at  the  place  known 
as  and  called  The  American  House  described  in  the  complaint, 
and  until  that  date  had  lawfully  carried  on  therein  the  business 
of  retail  liquor  dealers;  that  they  had  lawfully  purchased  the 
liquors  so  seized,  for  the  purpose  of  selling  and  disposing  of 
them  in  the  ordinary  course  of  business ;  that  these  liquors  con- 
sisted of  and  constituted  the  unsold  portion  of  their  stock  in 
trade,  all  of  which  had  theretofore  been  lawfully  purchased  and 
acquired  as  aforesaid ;  that  on  the  thirty-first  day  of  December, 
1918,  they  dismantled  their  place  of  business  and  had  removed 
therefrom  all  intoxicating  liquors  therein  contained,  and  de- 


55  Mont.]     State  ex  eel.  Pbato  v.  District  Court  et  al.    563 

posited  the  same  in  a  cellar  or  vault  upon  the  said  premises  in 
the  rear  of  their  place  of  business  and  securely  locked  the 
approaches  to  the  same,  so  that  they  were  securely  kept  from 
thence  until  the  time  they  were  seized;  that  the  defendants 
each  for  himself  averred  that  he  had  not  sold,  exchanged,  given 
away,  bartered  or  disposed  of  any  of  the  liquors  or  compounds 
thereof  capable  of  being  used  as  a  beverage,  in  the  state  of 
Montana  or  elsewhere;  that  he  had  not  in  any  other  respect 
violated  the  laws  relating  to  the  sale  of  intoxicating  liquors; 
that  defendants  at  all  times  since  December  31  were  lawfully 
occupying  the  premises  described  in  the  complaint,  and  that 
they  had  not  jointly  or  severally  or  otherwise  made,  sold,  ex- 
changed, given  away,  bartered  or  otherwise  disposed  of  any 
portion  of  said  liquors  contrary  to  law,  and  that  no  part  thereof 
80  seized  had  ever  been  used  in  any  manner,  or  kept  or  possessed 
by  the  defendants,  or  any  other  person  or  persons  or  at  all, 
with  the  intention  of  violating  any  of  the  provisions  of  the  laws 
of  Montana.  At  the  same  time  the  defendants  made  written 
demand  for  a  jury  trial.  This  demand  was  by  the  court  denied. 
Thereupon  the  hearing  upon  the  return  was  set  for  March  1. 

On  February  21  an  application  was  made  to  this  court  for 
a  writ  of  certiorari  to  annul  the  order  of  the  court  overruling 
the  demurrer  and  also  the  order  denying  the  defendants' 
motion  for  a  trial  by  jury.  At  the  hearing  the  attorney  gen- 
eral in  response  to  the  writ,  presented  a  certified  copy  of  the 
proceedings  and  filed  a  motion  to  quash  the  writ  and  dismiss 
the  proceeding  on  the  grounds  that  the  district  court  had  juris- 
diction to  make  the  orders,  and  that  relators  have  a  plain, 
speedy  and  adequate  remedy  by  appeal.  The  motion  must  be 
sustained.  ^ 

The  proceeding  was  instituted  under  the  provisions  of  Chap- 
[1]  ter  143,  Laws  of  1917  (Laws  1917,  p.  239)  commonly 
known  as  the  Enforcement  Act.  Section  7  of  that  Act  author- 
izes any  district  court  on  application  by  sworn  complaint  by 
any  person,  from  which  it  appears  that  there  is  probable  cause 
to  believe  that  intoxicating  liquor  is  being  sold,  exchanged, 
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given  away,  bartered  or  otherwise  disposed  of,  or  kept  contrary 
to  law,  to  issue  a  warrant  directed  to  any  peace  officer  of  the 
county  ordeAng  him  to  search  the  premises  described  in  the 
complaint,  and  to  seize  all  intoxicating  liquors  there  found, 
together  with  the  vessels  in  which  they  are  contained,  and  all 
implements,  furniture,  fixtures  and  other  articles  used  or  kept 
for  the  sale,  barter,  giving  away  or  otherwise  disposing  of  such 
liquors,  and  to  safely  keep  the  same  and  make  return  thereof 
within  three  days  showing  all  acts  and  things  done  by  him, 
with  a  particular  statement  of  all  liquors,  etc.,  and  other  articles 
seized,  and  the  name  of  the  person  or  persons  in  whose  posses- 
sion the  same  were  found.  The  person  or  persona  found  in 
possession  of  such  liquors  must  be  served  with  a  copy  of  the 
warrant. 

Section  8  provides  that  when  the  warrant  is  returned  the 
court  shall  fix  a  time,  not  less  than  ten  nor  more  than  twenty 
days  thereafter,  for  the  hearing  upon  the  return.  The  court 
is  authorized  to  hear  and  determine  whether  or  not  the  liquors 
or  other  articles  so  seized,  or  any  part  thereof,  were  used  or  in 
any  manner  kept  or  possessed  by  any  person  with  the  intention 
of  violating  any  of  the  provisions  of  the  law  relating  to  intoxi- 
cating liquors.  At  the  hearing  any  person  claiming  an  interest 
in  the  property  seized  may  appear  and  be  heard  upon  filing  a 
verified  claim  setting  forth  in  particular  the  character  and  ex- 
tent of  his  interest.  The  sworn  complaint  upon  which  the 
search-warrant  was  issued,  and  the  possession  of  such  intoxicat- 
ing liquor  and  other  articles  shall  be  prima  facie  evidence  of 
the  contraband  character  of  said  liquor,  other  articles,  etc. 
The  burden  rests  upon  the  claimant  to  show  his  interest  and 
also  that  the  liquors  were  not  being  kept  with  intent  to  violate 
any  provision  of  law  relating  to  intoxicating  liquors.  If  upon 
the  hearing  the  evidence  warrants,  or  if  no  person  shall  appear 
as  claimant,  the  court  shall  thereupon  enter  a  judgment  of  for- 
feiture and  order  the  liquors  and  other  articles  destroyed  forth- 
with by  the  officers  having  custody  of  the  same  at  the  time  of 
the  adjudication;  provided,  however,  the  court  may,  in  its  dis- 
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cretion,  appoint  a  special  officer  for  the  purpose  of  executing 
the  judgment  of  forfeiture  by  destroying  such  liquors  and  prop- 
erty ;  and  provided  further,  that  if  in  the  opinion  of  the  court 
any  of  such  forfeited  property,  other  than  intoxicating  liquors, 
is  adapted  to  any  lawful  use,  such  judge  shall,  as  a  part  of  the 
order  and  judgment,  direct  that  such  property,  other  than 
intoxicating  liquors,  be  sold  as  upon  execution  by  the  officer 
having  them  in  custody^  and  that  the  proceeds  of  such  sale,  after 
the  payment  of  all  costs  of  the  proceeding,  be  paid  into  the 
common  school  fund  of  the  school  district  in  which  the  property 
was  seized.  A  forfeiture,  destruction  or  sale  of  any  property 
under  this  section  shall  not  be  a  bar  to  a  prosecution  under  any 
other  provision  of  law  relating  to  intoxicating  liquors. 

It  is  apparent  from  the  foregoing  recital  of  the  substance  of 
the  provisions  of  sections  7  and  8,  that  jurisdiction  is  conferred 
upon  any  district  court  to  entertain  and  determine  the  proceed- 
ings therein  provided  for  and  that  it  terminates  in  a  final  judg^ 
[2]  ment.  The  proceeding  has  some  of  the  aspects  of  a 
criminal  action.  It  is  not  such,  however,  for,  though  properly 
prosecuted  in  the  name  of  the  state,  the  complaint  charges  no 
one  with  an  offense.  It  is  rather  to  be  regarded  as  a  proceeding 
in  rem  against  the  liquors,  etc.,  for  their  condemnation  as  for- 
feited property,  and  the  complaint  is  in  the  nature  of  a  libel. 
(23  Cyc.  299;  State  v.  Burrow's  Liquors,  37  Conn.  425;  2  Black 
on  Judgments,  sec.  799.)  This  is  made  apparent  by  the  last 
sentence  in  section  8,  for  it  declares  that  the  forfeiture  or 
destruction  or  sale  of  any  property  under  the  judgment,  shall 
not  be  a  bar  to  a  prosecution  under  any  other  law  relating  to 
intoxicating  liquors. 

The  requirement  in  section  7  that  a  copy  of  the  warrant  must 
[3]  be  served  upon  the  person  or  persons  found  in  possession 
of  the  liquors  seized,  and  the  provision  in  section  8  permitting 
any  person  interested  to  appear  and  claim  the  liquors,  etc.,  con- 
template that  when  anyone  does  appear  and  make  claim,  a 
trial  must  be  had  of  the  question  of  title  and  whether  or  not 
the  liquors  were  being  kept  or  used  by  the  claimant  with  the 


566    State  EX  REL.  PftATO  v.  District  CouBT  KT  AL.  [Mar.  T. '19 

[4]  intention  of  violating  the  laws  prohibiting  the  sale  of  in- 
toxicating liquors.  Snch  a  trial  is,  for  this  pnrpose,  a  trial 
inter  paries  and  necessarily  resolts  in  a  judgment  affecting  the 
rights  of  the  state  and  the  claimant  from  which  either  may 
appeal,  under  section  7098  of  the  Revised  Codes. 

Under  section  7203,  certiorari  may  issue  when  the  inferior 
[5]  tribunal,  board  or  officer  exercising  judicial  functions,  has 
exceeded  its  or  his  jurisdiction  and  there  is  no  appeal,  nor  any 
plain,  speedy  and  adequate  remedy.  The  fact  that  the  com- 
plaining party  has  an  appeal  from  the  final  judgment,  precludes 
relief  by  this  court  by  certiorari.  {State  ex  rel.  Whiteside  v. 
First  Judicial  District  Court,  24  Mont.  539,  63  Pac.  395 ;  State 
ex  rel.  Weinstein  Co.  v.  District  Court,  28  Mont.  445,  72  Pac. 
867 ;  State  ex  rel.  Davis  v.  District  Court,  29  Mont.  153,  74  Pae. 
200;  State  ex  rd.  Furnish  v.  MuUendore,  53  Mont.  109,  161 
Pac.  949.) 

Furthermore,  it  was  within  the  jurisdiction  of  the  district 
[6]  court  to  determine  the  sufficiency  of  the  complaint  and 
also  to  determine  whether  the  defendants  were  entitled  to  a 
trial  by  jury.  We  do  not  concede  that  the  court  was  in  error 
in  making  either  order.  But  conceding,  for  the  purpose  of  this 
case  only,  that  both  of  them  were  erroneous,  the  error  did  not 
divest  it  of  jurisdiction  in  the  sense  that  the  proceeding 
became  coram  non  judice;  otherwise  every  erroneous  decision 
during  the  course  of  any  proceeding  would  divest  the  court  of 
jurisdiction.     (Cases  cited  supra.) 

The  writ  is  set  aside  and  the  proceeding  dismissed. 

Dismissed* 

m 

Mb.  Justice  Hollowat  and  Mb.  Justice  Coopeb  concur. 
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BOY,  Appellant,  v.  KING'S  ESTATE  bt  al.,  Bbspondents- 

(No.  3,966.) 
(Submitted  March  18,  1919.    Decided  March  31,  1919.) 

[179  Pac.  821 J 

Executors  and  AdnUtUstrators — Estates  of  Deceased  Persons — 
Actions  Against — Declarations  and  Admissions — Evidence — 
Admissihdlity — Discretion — Accounts  Stated. 

Pleading  and  Practice — AdmiBBione — Nonsuit — ^When  Improper. 

1.  The  admiBsion  in  defendant  administrator's  answer  that  part  of 
plaintiff's  claim  against  decedent's  estate  was  justly  due  and  had  been 
allowed  bj  him,  entitled  plaintiff  to  judgment  in  that  amount  at  least, 
in  his  action  against  the  estate,  and  a  nonsuit  was  therefore  improper. 

Evidence — Deceased  Persona — ^Declarations  and  Admissions — ^Admissibility. 

2.  Though  evidence  of  declarations  or  admissions  of  a  deceased  per- 
son against  his  interest  is  not  the  most  satisfactory  kind  of  evidence, 
it  is  by  section  7870,  Rcfvised  Codes,  made  competent,  and  must  be 
considered  as  any  other  fact  by  court  or  jury,  the  statements  of 
the  witness  deposing  to  either,  however,  to  be  accepted  with  caution. 

Executors  and  Administrators— Actions  Against — ^Declarations  and  Admis- 
sions— Admissibility. 

3.  Where,  in  an  action  against  an  estate  to  recover  for  goods,  wares 
and  merchandise  furnished  to  and  services  performed  for  decedent  in 
his  lifetime,  a  declaration  or  admission,— definitely  identified  by  the 
witness  deposing  to  it, — aclmowledging  the  debt,  was  deliberately  and 
understandingly  made,  it  is  evidence  su£Scient  to  make  out  a  ^^ma 
fade  case. 

Same — Deceased  Persons — ^Declarations  and    Admissions — ^Weight  of  Evi- 
dence. 

4.  Where  evidence  of  declarations  or  admissions  by  a  decedent 
against  his  interest  is  aided  by  the  testimony  of  witnesses  who  know 
of  the  dealings  between  j>laintiff  and  decedent  and  testify  from  such 
knowledge  as  to  articles  furnished  to  and  services  performed  for  the 
latter,  it  is  entitled  to  added  weight. 

Same — ^Accounts  Stated — What  Constitutes. 

5.  The  approval  of  an  account  against  an  estate  by  the  decedent  in 
his  lifetime  after  exaniination  of  it  and  his  CKpressed  intention  to  pay 
it  constituted  it  an  account  stated,  and  proof  of  the  separate  items 
thereof  was  not  necessary  to  entitle  plaintiff  to  recover. 

[As  to  definition  and  elements  of  account  stated,  see  note  in  62 
Am.  Dae.  85.] 

Accounts  Stated — Evidence — Action  on  Open  Account, 

6.  Evidence  showing  an  account  steited  is  sufficient  to  support  a 
cause  of  action  on  an  open  account. 

Executors   and    Administrators  —  Actions   Against  —  Deceased    Persons  — 
Declarations  and  Admissions — Admissibility— Discretion. 

7.  Held,  that  the  provision  of  section  7891,  Revised  Codes,  as 
amended  (Laws  1913,  p.  57),  declaring  plaintiff  in  an  action  aj^ainst 
an  executor  or  administrator  an  incompetent  witness,  unless  it  ap- 
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pean  to  the  court  that  without  faiii  testimony,  injuBtice  will  be  done, 
lodges  determination  of  the  question  of  the  admissibility  of  plaintiff's 
testimony,  within  the  sound  discretion  of  the  court,  and  that  refusal 
of  permission  to  testify  was  not  an  abuse  of  such  discretion  where 
there  was  sufficient  evidence  to  make  out  a  prima  faeie  ease  without 
plaintiff's  testimony. 

Value — Opinion  Evidence —  Admissibility. 

8.  A  farmer  who  was  acquainted  with  the  market  value  of  farm 
products,  during  the  year  they  were  furnished  by  his  wife  to  defend- 
ant administrator's  intestate  was  qualified  to  answer  the  question 
whether  the  amounts  charged  for  the  yarioiu  itemi  in  the  account 
sued  upon  were  fair  and  reasonable. 

Appeal  from  District  Court,  Sheridan  County;.  Frank  N. 
Utter,  Judge. 

Action  by  Nellie  Boy  against  the  Estate  of  Mamie  King,  de- 
ceased, and  W.  A.  Wheeler,  administrator.  Judgment  dismiss- 
ing the  action.    Plaintiff  appeals.    Reversed  and  remanded. 

Mr.  C.  E.  Comer,  for  Appellant,  submitted  a  brief,  and  argued 

the  cause  orally. 

The  declaration  of  a  decedent  is  always  admissible  in  evidence 
against  his  pecuniary  interest.  This  is  not  only  the  law  of  the 
state  of  Montana,  it  seems  to  be  the  law  everywhere.  (Sec. 
7870,  Rev.  Codes;  Stoddard  v.  NewhaU,  1  Cal.  App.  Ill,  112, 
81  Pac.  666 ;  9  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  8 ;  Wr%g\t 
V.  Stage,  83  Kan.  445,  111  Pac.  467 ;  Wormouth  v.  Johnson,  58 
Cal.  621 ;  Harp  v.  Harp,  136  Cal.  421,  69  Pac.  28,  29 ;  State  v. 
Alcorn,  7  Idaho,  599,  97  Am.  St.  Rep.  252,  64  Pac.  1014,  1015 ; 
Harrisburg  Bank  v.  Tyler,  3  Watts  &  S.  (Pa.)  373;  Fellows 
V.  Smith,  130  Mass.  378;  2  Jones  on  Evidence,  sec.  242.) 

Evidence  of  a  stated  account  is  sufScient  proof  of  plaintiff's 
cause  of  action  on  an  open  account.  (1  Cyc.  485;  Rice  v. 
Schloss,  90  Ala.  416,  7  South.  802 ;  Mitchell  v.  Joyce,  69  Iowa, 
121,  28  N.  W.  473.)  **An  account  may  be  proved  by  proving 
the  admissions  of  the  defendant  relative  to  that  specific  ac- 
count.''    (1  Encyclopedia  of  Evidence,  157.) 

Mr.  D.  E.  McLaughlin  and  Messrs.  McLaughlin  (t  Broum, 
for  Respondents,  submitted  a  brief. 
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MR.  CHIEF  JUSTICE  BRANTLY  delivered  the  opinion  of 
the  court. 

This  is  an  action  against  the  defendant  as  administrator  upon 
the  estate  of  Mamie  King,  deceased,  to  recover  the  sum  of 
$366.49,  with  interest  thereon  from  September  1,  1913,  alleged 
in  the  complaint  to  be  due  the  plaintiff  as  the  reasonable  value 
of  goods,  wares  and  merchandise  sold  and  delivered  to  deceased 
in  her  lifetime,  of  board  and  lodging  furnished,  and  of  services 
performed — all  sold  and  delivered,  furnished  and  performed,  on 
account,  at  the  request  of  deceased  between  July  1,  1910,  and 
September  1,  1913.  The  defendant  denied  generally  all  the 
allegations  of  the  complaint,  except  that  he  admitted  that  there 
was  due  plaintiff  $100  on  the  account  which  had  been  allowed 
her  upon  her  presentation  of  it  to  him  as  a  claim  against  the 
estate  of  deceased.  When  the  plaintiff  had  concluded  the  intro- 
duction of  her  evidence,  the  court  on  motion  of  defendant 
granted  a  nonsuit,  on  the  ground  that  the  plaintiff's  evidence 
was  not  sufficient  to  make  out  a  prima  facie  case.  From  the 
judgment  dismissing  the  action  plaintiff  has  appealed.  Several 
contentions  are  made  by  counsel,  the  principal  one  of  which  is 
that  the  court  erred  in  granting  the  nonsuit.  This  contention 
must  be  sustained. 

The  admission  in  the  answer  that  plaintiff's  claim  to  the 
[1]  amount  of  $100  had  been  allowed  by  defendant  as  justly 
due  her  from  the  estate,  entitled  her  to  a  judgment  for  this 
amount,  without  regard  to  the  value  of  the  evidence  as  to  the 
balance.  Furthermore,  we  think  the  evidence  sufficient  to  show 
prima  facie  plaintiff's  right  to  recover  the  whole  amount 
demanded. 

Prior  to  the  month  of  May,  1910,  and  thereafter  until  about 
July  1,  1914,  the  deceased  maintained  her  residence  on  a  home- 
stead claim  near  Froid,  in  Sheridan  county.  Plaintiff's  home 
was  about  a  fourth  of  a  mile  away.  The  deceased  being  in  ill 
health  and  also  in  straitened  financial  circumstances,  had 
plaintiff  do  laundering  and  housework  for  her  from  time  to  time 
as  she  needed  it.    She  also   obtained  from  plaintiff  butter. 
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cream,  eggs,  bread,  yegetables  and  table  board.  At  ber  request, 
plaintiff  charged  for  her  services  as  they  were  rendered  and 
for  the  yarious  articles  as  they  were  famished,  entering  the 
items  upon  an  account-book  kept  by  her  for  that  purpose.  This 
course  of  dealing  continued  until  deceased  discontinued  her 
residence  on  her  homestead. 

The  court  held  that  the  plaintiff  was  incompetent  to  testify, 
but  the  witness  Mrs.  Peel,  plaintiff's  daughter,  who  taught 
school  in  the  neighborhood,  knew  the  deceased  well.  After 
stating  generally  that  she  knew  the  course  of  dealing  between 
her  mother  and  deceased  was  as  above  stated,  and  that  she  had 
personal  knowledge  of  the  work  done  at  different  times  and  of 
the  furnishing  of  many  of  the  articles  chained  as  items  in  the 
account,  she  testified  in  substance  that  between  May,  1910,  and 
July  1,  1914,  she  had  several  conversations  with  the  deceased 
with  reference  to  the  condition  of  the  account  and  the  amount 
due  plaintiff  at  the  times  of  the  particular  conversations,  ascer- 
taining the  amount  from  plaintiff's  book  at  the  request  of  de- 
ceased and  showing  ber  the  account.  At  these  times  deceased 
declared  that  she  was  satisfied  with  the  amount  then  due  and 
was  pleased  to  know  that  it  was  not  greater.  The  last  conver- 
sation had  with  the  deceased  was  a  short  time  before  her  death. 
At  that  time  the  deceased  was  going  away,  having  completed 
the  time  of  residence  on  her  homestead  necessary  to  enable  her 
to  obtain  a  patent.  She  then  declared  to  the  witness  that  she  had 
been  living  **at  the  mercy"  of  the  plaintiff  and  intended  to  pay 
her  and,  besides,  give  her  a  present,  because  she  thought  that 
the  plaintiff  deserved  more  than  the  amount  of  the  bill.  This 
she  said  to  the  witness  after  she  had  looked  over  the  account- 
book  with  the  witness  at  plaintiff's  home  who  summed  the 
amount  then  due.  The  amount  of  the  account  then  shown  by 
the  book  was  the  same  as  the  amount  for  which  the  action  was 
brought.  Deceased  did  not  return  to  her  homestead,  and  soon 
thereafter  died. 

The  witness  Lizzie  Marquis,  who  resided  in  the  neighborhood, 
had  knowledge  in  a  general  way  of  the  course  of  dealings  be- 
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tween  the  plaintiff  and  deceased.  She  stated  in  substance  that 
she  often  met  deceased,  both  at  the  home  of  deceased  and  that 
of  plaintiff;  that  deceased  often  spoke  of  her  obligation  to  the 
plaintiff  in  that  she  could  not  hold  her  claim  but  for  plaintiff's 
assistance;  that  she  (deceased)  was  then  ''living  on  the  promises 
she  was  making";  that  she  was  worried  about  the  amount  she 
owed  plaintiff;  and  that  she  would  not  be  able  to  pay  plaintiff 
unless  she  could  ''prove  up"  on  her  claim  so  that  she  could 
secure  a  loan  on  it.  The  witness  stated  further  that  deceased 
did  not  mention  any  specific  sum  she  owed  plaintiff,  but  that 
in  response  to  the  inquiry  how  much  she  owed  plaintiff,  she  said, 
"I  owe  her  quite  a  chunk."  There  was  other  evidence  to  the 
effect  that  the  charges  made  for  the  particular  items  of  services 
rendered  and  supplies  furnished  were  reasonable. 

John  W.  Boy,  plaintiff's  husband,  testified  that  while  he  could 
not  identify  any  particular  item  charged  in  the  account,  because 
he  could  not  give  his  attention  to  the  dealings  between  plaintiff 
and  deceased,  he  knew  that  the  plaintiff  did  housework  for  the 
deceased  at  different  times  during  the  three  years  following 
May,  1910;  that  she  furnished  the  deceased  with  bread,  eggs, 
butter  and  vegetables ;  that  she  did  laundering  for  deceased  and 
that  during  the  last  year  of  the  stay  of  deceased  on  her  home- 
stead she  was  furnished  table  board  by  the  plaintiff. 

In  granting  the  nonsuit,  the  court  apparently  proceeded 
[2]  upon  the  theory  that  while  it  was  competent  to  introduce 
evidence  of  the  declarations  of  deceased  against  her  interest, 
this  alone  was  not  sufficient  to  make  out  a  prima  facie  case  in 
the  absence  of  direct  proof  of  performance  of  each  item  of 
work  done  and  the  furnishing  of  each  article  of  supplies,  sup- 
plemented by  proof  of  the  reasonable  value  of  each.  This 
theory  was  clearly  erroneous.  It  is  true,  evidence  of  such 
declarations  or  admissions  of  a  deceased  person  is  not  the  most 
satisfactory  kind  of  evidence,  because  it  is  open  to  the  objections 
that  it  is  easily  fabricated,  that  it  is  impossible  to  contradict 
it  by  the  testimony  of  the  deceased,  that  the  testimony  of  the 
witness  may  be  colored  by  his  passion  or  prejudice,  that,  because 
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of  his  defective  memory,  he  does  not  recollect  the  language  nsed, 
and  that  he  may  have  misunderstood  the  statement  testified  to 
as  importing  a  meaning  which  the  declarant  did  not  intend;  but, 
since  the  evidence  is  made  competent  by  the  statute  (Bev.  Codes, 
sec.  7870)  if,  in  the  light  of  all  the  circumstances,  the  court  or 
jury,  as  the  case  may  be,  believe  that  the  particular  declaration 
or  admission  was  made  as  stated  by  the  witness,  it  must  be  con- 
sidered as  any  other  fact  in  the  case.  The  theory  of  the  rule 
allowing  the  evidence,  is  that  the  regard  which  men  have  for 
their  own  interests  is  a  sufficient  guaranty  that  any  such  declara- 
tion or  admission  is  true,  and  hence,  though  the  evidence  is 
hearsay,  the  declaration  or  admission  being  established,  the 
truth  of  it  need  not  be  supported  by  oath.  Of  course,  the  tes- 
timony of  the  witness  asserting  the  making  of  the  declaration  or 
admission,  must  be  accepted  with  caution  for  the  reasons  above 
stated  (sec.  8028,  Bev.  Codes) ;  but,  when  it  appears  that  the 
[3]  declaration  or  admission  was  deliberately  and  understand- 
ingly  made  and  it  is  definitely  identified  by  the  witness  deposing 
to  it,  it  is  evidence  sufficient  to  make  out  a  prima  facte  case.  (1 
Greenleaf  on  Evidence,  Lewis'  ed.,  se6.  200;  Chicago  dt  N.  W. 
Ry.  Co.  V.  Button,  68  111.  409 ;  Mauro  v.  Piatt,  62  Dl.  450;  8chM 
[4]  V.  Weaver,  128  lU.  App.  106.)  It  would  seem  that  added 
weight  should  be  given  to  such  evidence  when  it  is  aided  by 
the  testimony  of  witnesses  who  have  knowledge  of  the  dealing 
between  the  plaintiff  and  deceased  and  testify  from  such  knowl- 
edge as  to  the  performance  of  some  of  the  services  rendered 
and  some  of  the  articles  furnished. 

To  warrant  a  recovery,  however,  it  was  not  incumbent  upon 
[5]  the  plaintiff  to  introduce  evidence  to  prove  the  separate 
items  of  the  account.  The  approval  of  it  by  the  deceased  after 
examination  of  it  and  her  expressed  intention  to  pay  it,  consti- 
tuted it  an  account  stated  {Martin  v.  Heime,  31  Mont.  68,  77 
Pac.  427),  and  proof  establishing  the  account  stated,  was 
prima  facie  sufficient  to  warrant  a  recovery  though  the  com- 
plaint declared  upon  an  open  account.  The  statements  of  the 
deceased  dispensed  with  the  necessity  of  proving  the  correct- 
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ness  of  the  different  items.  Evidence  showing  an  account 
[6]  stated  is  sufficient  to  support  a  cause  of  action  on  an 
open  account.     (1  Cyc.  485,  and  cases  cited  in  note.) 

At  the  opening  of  the  trial,  plaintiff  was  sworn  as  a  witness 
and  testified  generally  to  the  arrangement  between  her  and  the 
[7]  deceased  under  which  she  performed  the  services  and  fur- 
nished the  supplies.  Pending  her  examination,  upon  objection 
interposed  by  counsel  for  defendant  on  the  ground  that  she 
was  not  a  competent  witness,  the  court  struck  out  the  testimony 
already  given  and  refused  to  permit  her  to  testify  further. 
Error  is  assigned  on  this  ruling.  Section  7891  of  the  Revised 
Codes,  as  amended  by  Chapter  41  of  the  Laws  of  1913  (Laws 
1913,  p.  57),  declares:  ''The  following  persons  cannot  be  wit- 
nesses: *  *  *  3.  Parties  or  assignors  of  parties  to  an  ac- 
tion or  proceeding,  or  persons  in  whose  behalf  an  action  or 
proceeding  is  prosecuted  against  an  executor  or  administrator 
upon  a  claim  or  demand  against  the  estate  of  a  deceased  person, 
as  to  the  facts  of  direct  transactions  or  oral  communications 
between  the  proposed  witness  and  the  deceased,  excepting  when 
the  executor  or  administrator  first  introduces  evidence  thereof, 
or  when  it  appears  to  the  court  that  without  the  testimony  of 
the  witness,  injustice  will  be  done.''  The  evident  purpose  of 
this  provision  was  to  declare  the  plaintiff  in  the  action  an  in- 
competent witness,  unless  the  defendant  waives  the  incompe- 
tency, which  he  may  do,  as  provided  in  the  first  exception,  or 
unless,  under  the  second  exception,  it  appears  to  the  court  that 
if  the  witness  is  not  allowed  to  testify,  recovery  cannot  be  had 
upon  a  cause  of  action  which  is  obviously  meritorious.  It  thus 
becomes  apparent  that  it  is  lodged  in  the  sound  discretion  of 
the  court  to  determine  in  each  -case,  as  it  develops  during  the 
trial,  whether  the  testimony  is  necessary  to  enable  the  plaintiff 
to  make  out  a  prima  facie  case,  and  thus  prevent  an  injustice. 
From  this  point  of  view,  the  court  did  not  abuse  its  discretion 
in  pursuing  the  course  it  did ;  for  there  was  sufficient  evidence 
to  make  out  a  prima  facie  case,  without  plaintiff's  testimony. 
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The  witness  Roy  testified  that  he  was  a  farmer;  that  he  was 
[8]  acquainted  with  the  market  value  of  potatoes,  cream,  eggSy 
butter,  etc.,  during  the  year  1910,  and  subsequent  to  that  time ; 
that  he  had  bought  and  sold  such  articles ;  that  he  had  produced 
them  upon  his  farm;  and  that  he  had  examined  the  account. 
He  was  then  asked  to  state  whether  the  amounts  charged  in  the 
account  for  the  various  items  were  fair  and  reasonable.  To  this 
inquiry  he  answered,  **Yes."  Upon  motion  of  counsel  for 
defendant  all  of  his  testimony  on  this  subject  was  stricken  ont 
on  the  ground  that  he  had  not  shown  himself  sufficiently.quali- 
fied  to  express  an  opinion.  This  was  error.  The  witness 
showed  himself  amply  qualified  to  answer  the  question.  But 
in  view  of  what  has  been  said  and  upon  the  record  before  us, 
we  think  it  was  error  without  prejudice. 

Other  similar  rulings  were  made  by  the  court.  It  will  not  be 
necessary,  however,  to  give  him  special  notice. 

The  judgment  is  reversed  and  the  cause  remanded  for  a  new 
trial. 

Beversed  and  remanded. 

Mb.  JusnoB  Hollowat  and  Mb.  Justice  Coopeb  concur. 


JOHNSTON,  Respondent,   v.   CITT   OP  HARDIN  m  al.. 

Appellants. 

(No.  4,219.) 
(Submitted  March  17,  1919.    Decided  March  31,  1919.) 

[179  Pac.  S24.] 

Cities  and  Towns — Special  Improvement  Districts — Creation — . 
Lack    of  Jurisdiction  —  Misleading    Notice    of   Intention  — 
Description  of  Boundaries — Presumptions. 

Cities  and  Towna— Special  Improvement  DiBtricts — Creation — Prerequisites. 
1.  The  succeseive  steps  necessary  to  be  taken  by  a  city  council  in  the 
creation  of  a  special  improvement  district  under  Chapter  89,  Laws 
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of  1913,  as  amended  by  Chapter  142,  Laws  of  1915,  are:  (1)  The 
adoption  of  a  resolution  of  intention;  (2)  the  service  of  the  required 
notice;  (3)  a  bearing  and  determination  against  protests;  and  (4) 
the  passage  of  a  resolution  creating  the  district,  the  first  three  of 
which  are  jurisdictional,  and  failure  of  the  council  to  take  any  one 
of  these  is  fatal  to  the  proceedings. 

8aKie — City  Council — Powers — ^Presumptions. 

2.  The  city  council  in  proceedings  looking  to  the  creation  of  special 
improvement  districts  has  only  such  powers  as  are  eonferi^d  upon  it 
by  Chapter  89,  Laws  of  1913,  and  Chapter  142,  Laws  of  1915,  above, 
in  that  behalf,  and  therefore  no  presumption  in  favor  of  its  juris- 
diction can  be  indulged. 

Same — Special  Improvements — ^Notice  of  Intention. 

3.  Unless  waived,  service  of  the  XMtice  of  the  city  council's  intention 
to  create  a  special  improvement  district  upon  the  interested  property 
owner,  provided  for  by  section  3  of  Chapter  89,  Laws  of  1913,  is 
indispensable  to  the  validity  of  the  proceedings. 

Same — Notice  of  Intention — Improvement  District — ^Description  of  Bound- 
aries. 

4.  The  notice  mentioned  above  (paragraph  3)  must  refer  the  inter- 
ested property  owner  to  the  particular  resolution  of  intention  to  create 
a  proposed  district  for  a  description  of  its  boundaries,  the  resolution 
thus  in  effect  being  m&de  a  part  of  the  notice. 

Same — Erroneous    Description    of  Boundaries — Effect  on   Jurisdiction  of 
Council. 

5.  Where  a  resolution  of  intention  to  isreate  a  special  improvement 
district  described  the  boundaries  of  an  entirely  different  district  from 
that  referred  to  in  the  notice  served  upon  the  owner  of  property 
affected,  the  city  council  did  not  acquire,  jurisdiction  to  proceed  witn 
the  improvement. 

Same — ^Notice — Caption  not  Part  of. 

6.  The  caption  of  a  notice  is  no  part  of  the  notice  itself,  and  cannot 
be  looked  to  to  supply  any  deficiency  in  the  notice. 

Same — Erroneous  Notice — Actual  Knowledge — Inferences  Ineu£Scient. 

7.  In  the  absence  of  the  statutory  notice  of  the  city  council's  inten- 
tion to  create  a  special  improvement  district,  plaintiff  property  owner 
was  not  called  upon  to  act,  an  inference  dedueible  from  his  complaint 
that  he  had  actual  knowledge  that  his  property  was  to  be  included 
in  the  proposed  district,  being  insufficient. 

Appeal  from  District  Court  of  Bighorn  County;  A.  C. 
Spencer,  Judge, 

Action  by  J.  W.  Johnfiton  against  the  City  of  Hardin,  A.  L. 
Mitchell,  Mayor,  and  others,  to  restrain  defendants  from  pro- 
ceeding with  certain  public  improvements.  Judgment  for 
plaintiff.  Defendants  appeal  from  the  judgment  and  from  an 
order  refusing  to  dissolve  a  temporary  injunction.    Affirmed. 


576  Johnston  v.  City  op  Hardin  et  al.     [Mar.  T.  '19 

Messrs.  OUlette  cfe  Burke  and  Messrs.  Peters  &  Smith,  for 
Appellants,  submitted  a  brief;  Mr.  C.  F.  QUlette  argued  the 
cause  orally. 

The  objection  that  the  contract  delegates  powers  to  the 
engineer  which  may  not  be  delegated  has  to  do  with  a  provision 
of  the  contract  which  applies  only  to  minor  alterations  and 
additions,  which  the  city  has  authority  to  make.  {Man9ur  v. 
City  of  Poison,  45  Mont.  585,  125  Pac.  1002.)  Minor  details 
of  such  work  may  be  committed  by  the  council  to  the  discretion 
of  appropriate  officers  and  employees.  (4  McQuillin  on  Muni- 
cipal Corporations,  3913,  4137,  4167,  4168.) 

The  fact  that  the  contract  price  may  exceed  the  estimate  does 
not  deprive  the  council  of  jurisdiction  to  make  the  improve- 
ment. In  states  where  the  law  requires  that  the  contract  price 
must  not  exceed  the  estimated  cost  of  a  special  improvement, 
or  in  states  where  the  only  opportunity  given  taxpayers  to  con- 
test the  assessment  is  at  the  preliminary  hearing  and  then  on 
the  basis  of  the  estimate,  it  is  held  that  the  contract  price  may 
not  go  beyond  the  estimate.  But  this  is  not  so  here.  And 
where  this  is  not  so  by  statute,  the  fact  that  the  cost  of  the 
work  exceeds  the  preliminary  estimate  is  not  fatal  to  the  assess- 
ment. Hence  it  is  not  fatal  to  jurisdiction.  (5  McQuillin  on 
Municipal  Corporations,  446;  Auditor  Oeneral  v.  Chase,  132 
Mich.  630,  94  N.  W.  178;  State  v.  Town  of  Outtenberg,  38 
N.  J.  L.  419;  Master  of  Wendover  Avenue  (Re  Board  of  Street 
Opening,  etc.),  65  Hun,  625,  20  N.  Y.  Supp.  563;  Didsworth  v. 
Cincinnati,  18  Ohio  C.  C.  288,  10  Ohio  C.  D.  177;  McCh^sney 
V.  City  of  Chicago,  188  111.  423,  58  N.  E.  982 ;  Davies  v.  City 
of  Los  Angeles,  86  Cal.  37,  47,  24  Pac.  771.)  By  our  statute, 
the  cost  of  the  improvement  and  not  the  estimate  is  the  basis 
of  the  assessment.  (See,  also,  Branting  v.  Salt  Lake  City,  47 
Utah,  296,  153  Pac.  995 ;  HUl  v.  Swingley,  159  Mo.  45,  60  S.  W. 
114.) 

Even  in  those  states  where  the  right  to  contract  is  limited 
to  the. amount  of  the  estimate,  the  courts  hold  that  the  failure 
of  the  city  to  make  a  correct  estimate  of  the  cost  of  the  work 
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is  but  a  defect  or  irregularity  in  the  proceedings  and  does  not 
rob  the  council  of  jurisdiction  to  make  improvements.  {City 
of  Chehalis  v.  Cory,  54  Wash.  190,  102  Pac.  1027,  104  Pac.  768; 
City  of  North  Yakima  v.  ScvMer,  41  Wash.  15,  82  Pac.  1022.) 

The  objections  that  the  engineer  may  increase  or  diminish  the 
cost  of  the  work,  that  concrete  gutters,  for  which  no  estimate 
was  made,  may  be  built,  that  the  contract  is  indefinite  and  un- 
certain in  not  fixing  a  definite  sum  for  the  work,  and  that  the 
cost  will  be  greatly  in  excess  of  the  estimate,  all  amount  merely 
to  apprehensions  of  future  injury.  If  at  any  time  during  the 
course  of  the  construction  any  of  these  things  should  be  at- 
tempted, if  unauthorized,  injunctive  relief  could  then  be  ob- 
tained which  would  adequately  protect  plaintiff  in  his  rights, 
or  he  could  restrain  the  city  from  collecting  the  assessments 
levied  after  the  work  had  been  completed.  (High  on  Injunc- 
tions, 1st  ed.,  sec.  390 ;  4  E.  C.  L.  5354 ;  Healy  v.  Smith,  14  Wyo. 
263,  116  Am.  St.  Bep.  1004,  83  Pac.  583;  Crescent  Mining  Co. 
V.  saver  King  Min.  Co.,  17  Utah,  444,  70  Am.  St.  Rep.  810,  54 
Pac.  244.) 

The  principal  work  to  be  done  under  the  contract  was  paving. 
The  drainage  and  grading  was  largely  incidental  to  that  work, 
as  it  may  be.  (5  McQuillin  on  Municipal  Corporations, 
4352-4354;  Kramer  v.  City  of  Los  Angeles,  147  Cal.  668,  82 
Pac.  334;  Hartfir  v.  Barkley,  158  Cal.  742,  112  Pac.  556.) 

Proceedings  such  as  those  here  involved,  even  though  juris- 
dictional, will  not  be  invalidated  by  mere  clerical  errors  where 
no  harm  is  suffered.  {North  Yakima  v.  Scudder,  41  Wash.  15, 
82  Pac.  1022.)  *'Due  process  of  law  implies  notice  and  oppor- 
tunity to  be  heard."  (Dillon  on  Municipal  Corporations,  5th 
ed.  1365.)  **  Therefore,  if  plaintiff  had  notice  of  the  improve- 
ment although  said  notice  may  have  been  defective,  errors  were 
waived,  for  be  did  not  appear  before  the  council  nor  did  he 
file  any  objection  to  the  proposed  assessment  as  required  by 
law."  {Owens  y.  Ma/rion,  127  Iowa,  469,  103  N.  W.  381;  Ever- 
ington  v.  Board  of  Park  Commissioners,  119  Minn.  334^  138 
N.  W.  426.) 

56  Mont.— 87 
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Messrs,  Collins,  Campbell  dk  Wood,  for  Respondent,  sub- 
mitted a  brief;  Mr,  Donald  Campbell  argued  the  cause  orally. 

MR.  JUSTICE  HOLLOWAY  delivered  the  opinion  of  the 
court. 

On  June  25,  1917,  the  city  council  of  the  city  of  Hardin 
adopted  a  resolution  declaring  its  intention  to  create  District 
No.  9  for  the  purpose  of  grading,  paving  and  otherwise  im- 
proving certain  streets,  the  cost  of  the  improvements  to  be 
charged  against  the  property  within  the  district.  The  notice 
published  by  the  clerk  and  the  copy  mailed  to  property  owners 
referred  to  resolution  of  intention  No.  95,  on  file  in  the  city 
clerk's  office,  for  a  description  of  the  boundaries  of  the  pro- 
posed district.  At  the  same  time  a  resolution  of  intention  to 
create  District  No.  10  for  a  like  purpose  was  adopted,  and  in 
this  instance  the  published  notice  and  the  copy  mailed  to  prop- 
erty owners  referred  to  resolution  of  intention  No.  93  for  the 
description  of  the  boundaries  of  this  proposed  district. 
Plaintiff  received  a  copy*  of  each  of  these  notices  but  did  not 
appear  before  the  council  or  protest  against  the  creation  of 
either  district.  Later,  the  council  by  resolution  undertook  to 
create  each  district  and  to  contract  with  Hanlon  &  Okes  to  do 
the  work.  Plaintiff,  the  owner  of  real  property  within  each 
of  the  districts,  instituted  this  action  to  restrain  the  city 
authorities  and  the  contractors  from  proceeding  and  secured  a 
temporary  injunction.  The  defendants  appeared  by  general 
demurrer  and  motion  to  dissolve  the  injunction  and,  when  this 
demurrer  was  overruled,  they  declined  to  plead  further  and 
suffered  judgment  to  be  entered  against  them  and  appealed. 
They  also  appealed,  from  an  order  refusing  to  dissolve  the 
injunction. 

It  is  alleged  in  the  complaint,  and  admitted  by  defendants 
for  the  purposes  of  these  appeals,  that  resolution  of  intention 
No.  95  bears  no  relationship  whatever  to  District  No.  9,  but 
describes  the  boundaries  of,  and  has  to  do  with,  an  entirely 
different  district,  and  that  resolution  of  intention  No.  93  does 
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not  relate  to  District  No.  10  but  describes  altogether  different 
territory. 

The  proceedings  of  the  city  council  were  governed  by  Chapter 
[1]  89,  Laws  of  1913,  as  amended  by  Chapter  142,  Laws  of  1915. 
Under  the  provisions  of  these  statutes  the  successive  steps  neces- 
sary to  be  taken  in  creating  a  special  improvement  district  are : 
(1)  The  adoption  of  a  resolution  of  intention.  (2)  The  service 
of  the  required  notice.  (3)  A  hearing  and  a  determination 
against  the  protestants  if  any  protest  is  made.  (4)  The  passage 
of  a  resolution  creating  the  district.  The  first  three  steps  are 
jurisdictional,  and  the  failure  of  the  council  to  take  any  one 
of  them  is  fatal  to  the  proceedings.  {Shapard  v.  City  of  Mis- 
soula, 49  Mont.  269,  141  Pac.  544.) 

Section  3  of  Chapter  89  above  as  amended  provides  that  upon 
the  passage  of  the  resolution  of  intention  the  council  must  give 
notice  by  publication  and  by  mailing  a  copy  of  the  published 
notice  to  every  property  owner  within  the  proposed  district. 
The  section  then  continues:  "Such  notice  must  describe  the  gen- 
eral character  of  the  improvement  or  improvements  so  pro- 
posed to  be  made,  and  state  the  estimated  cost  thereof,  and 
designate  the  time  when  and  the  place  where  the  council  will 
hear  and  pass  upon  all  protests  that  may  be  made  against  the 
making  of  such  improvements,  or  the  creation  of  such  district; 
and  said  notice  shall  refer  to  the  resolution  on  file  in  the  office 
of  the  city  clerk  for  the  description  of  the  boundaries." 

These  proceedings  have  for  their  ultimate  purpose  the  sub- 
jection of  the  property  within  the  district  to  taxation  to  bear 
the  cost  of  the  improvements.  They  are  in  inviium,  and  in 
recognition  of  these  facts  the  legislature  has  provided  a  com- 
plete but  direct  plan  of  procedure  designed  to  protect  property 
from  confiscation  and  at  the  same  time  permit  beneficial  im- 
provements to  be  made.  It  has  provided  for  notice  to  the 
property  holder  and  an  opportunity  for  him  to  be  heard  before 
[2]  the  proposed  district  is  created,  and  it  has  constituted 
the  city  council  a  special  tribunal  to  conduct  the  hearing.  This 
tribunal  is  clothed  with  limited  powers  only  and  no  presump- 
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tion  in  favor  of  its  jurisdiction  will  be  indulged.  The  statute 
measures  its  authority  and  compliance  with  the  terms  of  the 
statute  is  a  condition  precedent  to  its  right  to  act.  {State 
ex  rel.  Quintin  v.  Edwards,  40  Mont.  287,  20  Ann.  Cas.  239,  106 
Pac.  695.) 

The  notice  is  the  process  by  which  the  council  brings  the 
[8]  interested  property  owner  before  it,  and  service  of  the 
process  is  indispensable  unless  service  is  waived.  (Davidson 
V.  Clark,  7  Mont.  100,  14  Pac.  663.)  Service  is  made  by  pub- 
lishing a  notice  containing  the  matters  enumerated  in  section 
3  above,  and  by  mailing  to  every  property  owner  affected,  a 
copy  of  the  notice  as  published.  The  purpose  of  serving  the 
notice  is  (1)  to  apprise  the  property  owner  that  his  property 
is  within  the  proposed  district  and  liable  to  assessment  if  the 
district  is  finally  created;  (2)  to  inform  him  of  the  general 
character  of  the  contemplated  improvements  and  the  probable 
cost  of  the  same,  and  (3)  to  advise  him  of  the  time  when  and 
[4]  place  where  he  may  be  heard.  While  it  is  not  required 
that  the  notice  itself  shall  contain  a  description  of  the  bound- 
aries of  the  proposed  district,  it  must  refer  to  the  particular 
resolution  of  intention  for  such  a  description  and  the  resolution 
of  intention  must  describe  the  boundaries,  and  by  this  reference 
the  designated  resolution  is  made  a  part  of  the  notice  to  all 
[5]  intents  and  purposes.  If,  then,  the  resolution  to  which 
the  property  owner  is  referred,  does  not  describe  the  boundaries 
of  the  proposed  district  but  describes  other  territory  altogether, 
the  primary  purpose  of  the  notice  is  defeated,  or,  in  other 
words,  the  notice  contemplated  by  the  statute  is  not  given  and 
the  council  does  not  acquire  jurisdiction  to  proceed.  The 
authorities  elsewhere  are  quite  uniform  in  holding  that  statutes 
of  this  character  are  mandatory.  (4  Dillon  on  Municipal  Cor- 
porations, 5th  ed.,  sec.  1457;  2  Page  &  Jones  on  Taxation  by 
Assessment,  sec.  740;  4  McQuillin  on  Municipal  Corporations, 
sec.  1849.) 

It  is  established  by  this  record  that  the  resolution  to  which 
plaintiff  and  other  property  owners  were  referred  for  a  descrip- 
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tion  of  the  boundaries  of  District  No.  9  describes  territory  none 
of  which  is  within  that  district,  and  the  same  thing  is  true  with 
respect  to  District  No.  10.  It  is  suggested  by  counsel  for 
[6]  appellants  that  the  caption  of  each  notice  as  published  con- 
tains a  correct  reference  to  the  appropriate  resolution  by  num- 
ber j  but  it  is  suflScient  answer  to  say  that  the  caption  is  no 
part  of  the  notice. 

It  is  also  argued  that  it  is  fairly  inferable  from  the  com- 
[7]  plaint  that  plaintiff  had  actual  knowledge  that  his  prop- 
erty was  to  be  included  in  these  proposed  districts;  but  if  we 
assume  that  this  deduction  is  warranted,  it  does  not  aid  ap- 
pellants. Plaintiff  was  not  called  upon  to  act  until  he  had 
been  served  with  the  statutory  notice  in  the  manner  provided 
by  law. 

The  statutes  above  not  only  qualify  and  limit  the  powers 
which  the  city  council  may  exercise,  but  they  define  with  par- 
ticularity the  mode  in  which  the  restricted  authority  may  be 
used,  and  compliance  with  their  provisions  is  the  sine  qtui  non 
to  the  creation  of  a  special  improvement  district  for  making 
improvements  the  expense  of  which  is  to  be  a  charge  against 
the  property  included.'  {Shapard  v.  City  of  Missovla,  above; 
Cooper  V.  City  of  Bozeman,  54  Mont.  277,  169  Pac.  801.)  The 
statutes  define  the  contents  of  the  notice  and  the  manner  of 
service,  and  declare  that  the  giving  of  this  notice  is  one  of  the 
steps  necessary  to  be  taken  before  the  city  council  is  clothed  with 
jurisdiction  to  order  the  work  done,  and  no  argument,  however 
specious,  can  excuse  a  failure  to  observe  their  mandates. 
^  Since  the  council  did  not  acquire  jurisdiction  to  create  either 
of  these  districts,  the  other  questions  argued  need  not  be 
considered. 

The  judgment  and  order  are  afSrmed. 

^Affirmed. 

Mb.  Chief  Justiob  Brantly  and  Mb.  Justice  Cooper 
concur. 
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LISH,  Respondent,  v.  MARTIN  et  al.,  Appeu^ants. 

(No.  3,978.) 
(Submitted  March  19,  1919.     Decided  April  4,  1919.) 

[179  Pac.  S26.] 

Promissory  Notes — Oral  Modification — Evidence — New  Trial — 
Notice  —  Presumptions  —  Yerdicts  —  Striking  from  Files  — 
Power  of  District  Courts. 

New  Trial — Formal  Notice  not  Required. 

1.  A  formal  notice  for  a  new  trial  is  not  required  nnder  the  Mon- 
tana new  trial  procedure,  the  notice  of  intention  performing  the 
function  of  such  notice. 

Same — ^Notice  of  Intention — Record  on  Appeal — ^Presumptions. 

2.  In  the  absence  of  a  showing  of  lack  of  notice  m  the  appellants 
of  the  hearing  of  a  motion  for  a  new  trial  granted  respondent,  it 
will  be  presumed  that  the  proceedings  were  regular  and  that  thej 
had  notice. 

Same — ^Failure  to  Give  Notice — ^Review  of  Error — Duty  of  Appellant. 

3.  Where  a  motion  for  a  new  trial  is  heard  and  granted  without 
notice  to  the  adverse  party,  it  is  incumbent  upon  him  to  move  the 
trial  court  to  vacate  tbe  order  as  improvidently  made,  supporting  the 
motion  by  affidavit  showing  that  notice  of  the  hearing  was  not 
given. 

Promissory  Notes — Oral  Modification — Evidence. 

4.  An  unexecuted  oral  agreement  the  effect  of  which  was  to  alter 
the  terms  of  a  promissory  note  by  extending  the  time  of  payment 
and  changing  the  amount  due,  constituted  no  defense,  under  section 
5067,  Revised  Codes,  to  the  enforcement  of  the  note;  hence  evidence 
tending  to  prove  the  agreement  was  improperly  admitted. 

[As  to  validity  and  enforceability  of  parol  extension  of  time  for 
payment  of  note,  see  note  in  Ann.  Om.  1914A,  103.] 

Verdicts — Rendition  and  Entry — Striking  from  Files — Power  of  District 
Court. 

5.  After  a  verdict,  which  was  neither  informal  nor  insufficient 
(Rev.  Codes,  sec.  6756),  had  been  received  and  recorded,  the  trial 
court  had  no  power  to  order  it  stricken  from  the  files  and  direct 
the  jury  to  return  another,  its  authority  over  it  being  limited  to 
Betting  it  aside  upon  proper  motion  for  a  new  trial. 

Promissory  Notes — Counterclaim — ^Unjustifiable  Verdict. 

6.  Where  the  amount  due  plaintiff  on  a  promissory  note  admit- 
tedly exceeded  defendant's  counterclaim  by  $102.50,  a  verdict  in 
favor  of  defendant  was  unwarranted. 

Appeal  from  District  Court,  Fergus  Cownty;  Roy  E.  Ayers, 
Judge. 

Action  by  Otis  S.  Lish  against  W.  F.  Martin  and  others- 
Judgment  for  defendants.  From  an  order  granting  plaintiff 
a  new  trial,  they  appeal.    Affirmed. 
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Cause  submitted  on  briefs  of  Counsel. 

.  Mr.  Ralph  J.  Anderson  and  Messrs.  McConochie  &  Williams, 
for  Appellants. 

I     _ 

Mr.  Ww.  If.  Blackford  and  Mr.  J.  C.  Huntoon,  of  Counsel, 
for  Respondent. 

MR.  JUSTICE  HOLLOWAT  delivered  the  opinion  of  the 
court. 

Plaintiff  brought  this  action  to  recover  the  balance  upon  a 
promissory  note  for  $440  dated  August  28,  1912,  and  due  Janu- 
ary 1,  1914,  upon  which  a  payment  of  $65.50  had  been  made. 
The  answer  of  the  defendants  admits  the  execution  and  delivery 
of  the  note,  the  payment  pleaded,  and  sets  forth  a  counterclaim 
and  attempts  to  plead  an  affirmative  defense  in  bar.  There 
was  a  reply  to  the  new  matter  and  the  trial  which  followed 
resulted  in  a  judgment  for  defendants  for  $294  and  costs. 
Upon  motion  of  plaintiff,  the  court  granted  a  new  trial,  and 
defendants  appealed  from  the  order. 

1.  After  the  entry  of  judgment,  and  within  the  time  allowed 
by  law,  plaintiff  filed  his  notice  of  intention  to  move  for  a  new 
[1]  trial,  specifying  all  the  statutory  grounds.  He  did  not 
make  any  formal  motion  for  a  new  trial  and  because  of  this 
fact  appellants  contend  that  the  court  erred  in  making  the 
order. 

Our  new  trial  procedure  is  statutory  {Ogle  v.  Potter,  24  Mont. 
501,  62  Pac.  920) ,  and  our  statute  does  not  require  that  a  formal 
motion  for  new  trial  be  made.  The  notice  of  intention  per- 
forms the  function  of  such  a  motion.  {Wastl  v.  Montana  Union 
By.  Co.,  13  Mont.  500,  34  Pac.  844 ;  Needham  v.  Salt  Lake  City, 
7  Utah,  319,  26  Pac.  920 ;  East  v.  Mooney,  7  Utah,  414,  27  Pac. 
4;  Stor^r  v.  Heitfeld,  17  Idaho,  113,  105  Pac.  £,5.) 

2.  Complaint  is  made  that  the  court  heard  and  determined 
[2]  the  motion  without  notice  to  defendants.  The  record  re- 
cites that  ''the  motion  having  been  regularly  set,  came  on  for 
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hearing  this  day,  Messrs.  Blackford  &  Huntoon  appearing  for 
plaintiflP  and  the  defendants  not  appearing.  The  plaintiff's 
m9tion  was  by  the  court  sustained  and  a  new  trial  granted." 

While  defendants  were  entitled  to  notice  and  an  opportunity 
to  be  heard  (sec.  7149,  Rev.  Codes),  there  is  not  anything  in 
the  recital  above  to  indicate  that  they  were  not  notified  of  the 
hearing,  and  since  the  court  is  one  of  general  jurisdiction,  the 
regularity  of  its  proceedings  will  be  presumed  in  the  absence  af 
a  showing  to  the  contrary.  {Scmden  v.  Northern  Pac.  By.  Co., 
39  Mont.  209,  102  Pac.  145.) 

If  the  motion  was  heard  and  granted  without  notice  to  de- 
[3]  fendants,  it  was  incumbent  upon  them  to  make  that  fact 
appear,  and  proper  practice  required  them  to  move  the  court 
to  have  the  order  vacated  as  improvidently  made,  supporting 
their  motion  by  affidavits  showing  that  in  fact  notice  of  the 
hearing  was  not  given.  {Whitney  v.  Superior  Covrt,  147  Cal. 
536,  82  Pac.  37 ;  1  Hayne  on  New  Trial  &  Appeal,  sec.  164 ;  2 
Spelling  on  New  Trial  &  Appellate  Practice,  sec.  379.)  Since 
the  record  does  not  disclose  lack  of  notice,  the  error,  if  error 
was  committed,  is  not  subject  to  review  upon  this  appeal. 

3.  As  an  affirmative  defense  in  the  nature  of  a  plea  in  bar, 
[4]  defendants  allege  that  on  February  18,  1914,  plaintiff 
agreed  orally  to  employ  defendants  to  perform  certain  work  of 
the  value  of  $60;  to  credit  this  amount  on  the  indebtedness 
represented  by  the  note ;  to  accept  a  new  note  for  $376  due  Sep- 
tember 15,  1914,  and  to  cancel  and  surrender  the  note  herein 
sued  upon;  that  before  defendants  could  perform  the  work  or 
tender  the  renewal  note,  plaintiff,  in  violation  of  the  agree- 
ment, commenced  this  action,  and  that  defendants  are  ready, 
able  and  willing  to  perform  the  agreement  in  all  things  by 
them  to  be  performed.  A  general  demurrer  was  interposed  to 
this  so-called  defense,  but  the  record  fails  to  show  that  it  was 
ever  passed  upon.  At  the  trial,  over  plaintiff's  objection,  the 
court  admitted  evidence  tending  to  prove  the  agreement,  and 
instructed  the  jurors  that  if  they  found  that  the  Agreement 
was  made  as  alleged  and  was  supported  by  a  sufficient  consid- 
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eration,  the  verdict  should  be  for  the  defendants.  In  both  in- 
stances the  court  erred. 

The  note  sued  upon  constituted  a  contract  in  writing  between 
the  parties,  and  the  effect  of  the  agreement  pleaded  was  to  alter 
it  by  extending  the  time  of  payment  and  changing  the  amount 
due.  Section  5067,  Revised  Codes,  provides:  ''A  contract  in 
writing  may  be  altered  by  a  contract  in  writing  or  by  an  exe- 
cuted oral  agreement,  and  not  otherwise."  Since  the  contract 
pleaded  rested  in  parol  and  was  entirely  unexecuted,  it  was 
impotent  for  the  purpose  intended  and  constituted  no  defense. 
(Kinsman  v.  Stanhope,  50  Mont.  41,  L.  B.  A.  1916G,  443,  144 
Pac.  1083.) 

4.  The  jury  first  returned  a  general  verdict  in  favor  of  the 
[5]  defendants  for  $294,  and  this  verdict  was  received  and 
filed.  The  court  then  ordered  it  stricken  from  the  record  and 
orally  instructed  the  jury  to  return  a  verdict  in  favor  of  the 
plaintiff  for  the  amount  found  due  upon  the  note  less  any 
amount  found  due  defendants  upon  their  counterclaim,  and  at 
the  same  time  submitted  to  the  jury  a  form  of  special  verdict. 
Acting  under  this  direction,  the  jury  returned  a  general  verdict 
in  favor  of  plaintiff  for  $179.85  and  found  specially  *'that  there 
was  a  renewal  of  the  note  mentioned  in  this  case."  After  this 
second  general  verdict  had  been  received  and  recorded,  the  court 
ordered  it  stricken  from  the  files  and  the  original  verdict  rein- 
stated, and  upon  that  verdict  and  the  special  finding  judgment 
was  rendered. 

Section  6756,  Revised  Codes,  provides:  ''When  the  verdict  is 
announced  if  it  is  informal  or  insufScient  in  not  covering  the 
issue  submitted,  it  may  be  corrected  by  the  jury  under  the  ad- 
vice of  the  court,  or  the  jury  may  be  again  sent  out."  The 
first  verdict  was  not  informal  and  it  covered  the  issues  sub- 
mitted by  the  court.  When  it  was  received  and  recorded  it 
passed  beyond  the  control  of  the  jury  and  beyond  the  control 
of  the  court,  except  that  upon  proper  motion  for  a  new  trial 
it  might  be  set  aside,  but  not  otherwise.  (Harrington  v.  Butte, 
A.  &  Pac.  Ry,  Co.,  36  Mont.  478,  93  Pac.  640.)     The  subsequent 
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proceedings  by  which  the  second  general  verdict  and  the  special 
finding  were  returned,  were  altogether  void. 

There  is  no  possible  theory  upon  which  the  verdict  in  favor 
[6]  of  the  defendants  can  be  justified.  The  items  of  the 
counterclaim  amount  to  only  $297.50,  whereas  the  amount  ad- 
mitted to  be  due  upon  the  note  exceeded  $400,  and  therefore 
plaintiff  )¥as  entitled  to  recover  the  difference  at  least,  accord- 
ing to  defendants'  own  theory.  {Murray  v.  Haldom,  54  Mont. 
125,  168  Pac.  38.)  The  trial  court  extricated  itself  by  granting 
a  new  trial,  and  it  could  not  have  done  otherwise. 

We  need  not  refer  to  the  conflicting  evidence  with  respect  to 
the  items  constituting  defendants'  counterclaim. 

It  was  unnecessary  for  plaintiff  to  appeal  to  the  court's  dis- 
cretion, for  he  was  entitled  to  a  new  trial  as  a  matter  of 
right. 

The  order  is  affirmed. 

Affirmed. 

Mk  Chibf  Jubtiob  Brantlt  and  Mb.  Jubtigb  Coopeb 
concur. 


QLENDENNING  bt  Aii.,  Rbspondbntb,  v.  SLAYTON  bt  al., 

Appellants. 

(No.  3,976.) 
(Submitted  Mareh  19,  1919.    Decided  April  14,  1919.) 

[179  Pac.  817.] 

Trusts — Escrows — Deposits — Banks — Breach  of  Trust — Actions 
— Conversion — Assumpsit  —  Payment  —  Receipts — Wrongful 
Delivery — Effect. 

Appeal  and  Error — ^Pleadings — Sufficiency — ^New  Trial  Order — ^Review. 
1.  The  sufficiency  of  a  complaint  not  drawn  in  question  in  any  way 
during  trial  could  not  be  considered  by  the  district  court  on  the 
hearing  of  the  motion  for  a  new  trial,  and  may  not  be  passed  upon 
by  the  supreme  court  on  appeal  from  the  order  denying  it;  ita 
sufficiency  being  reviewable  only  on  appeal  from  the  judgment. 
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"Kbciow"— Definition. 

2.  An  "escrow"  is  a  written  instrument  delivered  to  a  third  person 
to  take  effect  upon  the  happening  of  a  contingency  and  delivery  of 
it  to  the  person  entitled  to  it. 

[As  to  deeds  delivered  in  escrow,  see  note  in  53  Am.  St.  Bap.  555.} 

Same — ^^Tiat  not  Susceptible  of  Being  Placed  in  Escrow. 

3.  Under  the  above  definition,  neither  money  nor  a  receipted  bill, 
deposited  in  bank  under  an  agreement  between  parties  to  a  pro- 
posed lease  of  coal  land,  could  properly  become  the  subject  of  an 
escrow,  neither  being  a  written  contract. 

Trusts — Breach — Actions — Conversion — Assumpsit,   • 

4.  A  bank  which  accepts  a  deposit  of  money  in  trnst  for  the  benefit 
of  another,  to  be  delivered  to  a  third  party  upon  the  happening  of  a 
contingency,  is  bound  to  the  highest  good  faith  in  executing  the 
trust  thus  created;  disposition  of  the  deposit  contrary  to  instruc- 
tions renders  the  bank  liable  in  damages  either  for  a  conversion,  or 
in  assumpsit  for  money  had  and  received. 

Same — ^Banks — Breach  of  Trust — Evidence — Insufficiency. 

5.  Evidence,  in  an  action  in  nssumpsit  against  a  bank  to  recover 
a  deposit  of  money,  accepted  by  it  in  trust  to  be  delivered  to  one  of 
the  parties  to  an  assignment  of  Ji  lease,  upon  the  happening  of  a  cer- 
tain contingency,  held  insufficient,  in  the  circumstances  attending  the 
transaction,  to  warrant  a  finding  that  in  applying  the  money 
deposited  to  the  discharge  of  debt  due  it  from  the  assignor,  it  had 
violated  the  trust. 

Payment — Receipts — Wrongful  Delivery — Effect. 

6.  A  receipted  bill  deposited  with  a  bank  to  be  by  it  delivered  to 
the  debtor  upon  a  showing  that  certain  conditions  precedent  to  the 
completion  of  an  assignment  of  a  lease  had  been  fulfilled  was  not 
effective  as  evidencing  payment  pro  tanto  of  the  debt,  if  wrongfully 
delivered  before  the  happening  of  the  contingency,  but  could  be 
recovered  from  the  debtor  upon  a  showing  that  delivery  thereof 
was  unauthorized. 

Appeal  from  District  Court,  MiisselsheU  County;  Chas.  L, 
Crum,  Judge. 

Action  by  W.  H.  Glendenning  and  J.  C.  Gregg,  copartners 
doing  business  under  the  firm  name  of  Glendenning  &  Gregg, 
against  D..W.  Slayton,  L.  Lehfeldt,  Martin  Johnson,  A.  C. 
Bayers  et  al.,  copartners  doing  business  under  the  firm  name 
and  style  of  Bank  of  Byegate.  Judgment  for  plaintifiEs.  De- 
fendants appeal  from  an  order  denying  their  motion  for  a  new 
trial.    Reversed  and  remanded  for  new  trial. 

Mr.  V.  D,  Duseribery  and  Messrs,  Johnston  &  Coleman,  for 
Appellants,  submitted  a  brief;  Mr.  H.  J.  Coleman  argued  the 
cause  orally. 

The  escrow  agreement  to  which  plaintiffs  testify  was  for 
their  own  benefit  and  protection,  but  they  themselves, saw  fit  to 
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waive  the  terms  thereof,  according  to  their  own  testimony.  It  is 
a  general  rule  of  law  that  any  act  done  by  a  buyer  of 'goods 
tendered  in  fu?iillment  of  a  contract  of  sale,  which  he  had  no 
right  to  do  if  he  were  not  the  owner,  constitutes  an  acceptance 
of  the  sale.  (1  Beach  on  Contracts,  sec.  107;  Clark  on  Con- 
tracts, 2d  ed.,  466;  Friedman  on  Sales,  sec.  197;  Young  Bros. 
Mack.  Co.  V.  Young,  111  Mich.  118,  69  N.  W.  152 ;  Wolf  Co.  v. 
Monarch  etc.  Co.,  252  111.  4^,  50  L.  R.  A.  (n.  s.)  808,  96  N.  E. 
1063.)  When  the  grantees  of  an  escrow  receive  same  before 
the  condition  is  performed,  they  are  estopped  to  avoid  it  or  say 
that  no  title  passed;  because,  as  grantees  they  had  obtained 
possession  of  it  before  the  condition  had  been  performed. 
(Balue  V.  Taylor,  136  Ind.  368,  36  N.  B.  269;  Oochnamr  v. 
Union  Trust  Co.,  225  Pa.  St.  503,  74  Atl.  371 ;  Oland  v.  Malson, 
39  Okl.  456,  135  Pac.  1055 ;  Hodo  v.  Leeman,  27  Tex.  Civ.  204, 
65  S.  W.  381.)  On  December  13,  1910,  the  plaintiflfs  received 
and  accepted  the  assignment  and  bill  of  sale.  They  were 
thereby  vested  with  all  the  title  of  the  coal  company  to  the 
property  therein  described.  Thereafter,  they  treated  and  dealt 
with  this  property  in  a  manner  inconsistent  with  any  other 
theory  than  that  of  ownership  thereof. 

The  only  breach  which  the  evidence  in  the  case  tends  to  sup- 
port is  a  delivery  before  a  proper  bond  had  been  secured  by 
the  plaintiffs.  The  duty  to  secure  the  bond  was  incumbent 
upon  the  plaintiffs  themselves.  It  was  no  part  of  the  defend- 
ants' obligation,  nor  was  it  the  obligation  of  the  coal  company. 
From  the  only  evidence  in  the  case  which  tends  to  show  why 
no  bond  was  procured,  it  appears  that  it  was  due  to  the  failure 
of  the  plaintiffs  to  incorporate  a  company,  as  required  by  the 
bonding  company  or  companies,  and  as  suggested  by  the  register 
of  state  lands.  Their  failure  to  secure  the  bond  was  due  to 
their  own  negligence.  '*If  the  condition  is  not  complied  with 
through  the  depositor's  negligence,  he  ought  not  to  be  heard  to 
complain."  (16  Cyc.  577;  Hodo  v.  Leeman,  27  Tex.  Civ.  204, 
65  S.  W.  381.) 

The  understanding  and  intention  of  the  parties  was  that  the 
sum  of  $804  was  to  go  to  the  defendant  bank  to  take  up  the 
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ooal  company's  obligation  with  it  That  very  fact  was  one  of 
the  conditions  of  the  sale.  The  plaintiffs  furnished  this  pay- 
ment by  executing  and  delivering  to  the  bank  their  individual 
notes.  Thus,  under  plaintiffs'  theory,  the  defendant  bank  was 
depositary  for  itself  as  beneficiary.  ''An  instrument,  com- 
plete on  its  face,  and  intended  to  take  effect  eventually,  as  a 
bond  or  note,  cannot  be  an  escrow  when  deposited  with  obligee, 
or  with  one  of  several  obligees,  or  with  the  payee;  for  such 
deposit  operates  immediately  as  a  final  delivery  and  avoidance 
of  the  conditions."  (16  Cyc.  571,  572;  DiU  v.  Bank  of  Pike-, 
vale,  109  Ky.  757,  60  S.  W.  715;  Campbell  v.  Jiynes,  52  Ark. 
493,  6  L.  R.  A.  783,  12  S.  W.  1016 ;  Clanin.  v.  Esterly  H.  Mach. 
Co.,  118  Ind.  372,  3  L.  R.  A.  862,  21  N.  E.  35 ;  Carter  v.  Moid- 
ton,  51  Kan.  9,  37  Am.  St.  Rep.  259,  20  L.  R.  A.  309,  32  Pac. 
633 ;  Wier  v.  Batdorf,  24  Neb.  83,  38  N.  W.  22 ;  Larsh  v.  Boyle, 
36  Colo.  18,  86  Pac.  1000.) 

Messrs,  Collins,  Campbell  dk  Wood,  for  Respondents,  sub- 
mitted a  brief ;  If r.  Sterling  Wood  argued  the  cause  orally. 

Appellants  could  not  use  the  influence  which  their  position 
gave  them  to  obtain  any  advantage  over  respondents  (Rev. 
Codes,  sec.  5377),  and  since  they  did  use  and  dispose  of  the 
trust  property  for  their  own  benefit  and  for  a  purpose  uncon- 
nected with  the  trust,  they  can  be  held  to  account  to  respondents 
for  its  proceeds  with  interest.  As  said  by  the  supreme  court 
of  Oregon  in  the  recent  case  of  Foulkes  v.  Sengstacken,  83  Or. 
118,  158  Pac.  952,  163  Pac.  311:  ''Strictly  speaking,  the  deposi- 
tary is  not  the  agent  of  the  grantor,  nor  is  he  the  agent  of  the 
grantee,  but  he  is  rather  the  trustee  of  an  express  trust.'* 
(Sabin  v.  PJioenix  Stone  Co.,  60  Or.  378,  118  Pac.  494,  119  Pac. 
724;  Moore  v.  Trott,  156  Cal.  353,  134  Am.  St.  Rep.  131,  104 
Pac.  578;  Seibel  v.  Higham  (Mo.),  115  S.  W.  987.) 

Where  the  holder  of  an  escrow  wrongfully  delivers  the  same 
before  the  happening  of  the  conditions  upon  which  delivery 
is  to  be  made,  such  holder  is  liable  therefor.  10  Ruling  Case 
Law,  634,  states  the  liability  of  the  holder  of  an  escrow  as  f  ol- 
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lows:  ''As  the  depositary  is  bound  by  the  terms  of  the  deposit 
and  charged  with  the  duties  voluntarily  assumed  by  him,  the 
rule  is  that  liability  attaches  to  him,  if  he  improperly  parts  . 

with  his  deposit.''  (See,  also,  16  Cyc.  576;  Citizens*  Nat 
Bank  v.  Davisson,  229  U.  S.  212,  Ann.  Cas.  1915A,  272,  57 
L.  Ed.  1153,  1158,  33  Sup.  Ct.  Rep.  625;  Davisson  v.  Citizens' 
Nat.  Bank,  15  N.  M.  680,  113  Pac.  598 ;  Brotvn  v.  Citizens'  State 
Bank,  Ltd.,  17  Idaho,  716,  107  Pac.  405.)         . 

MR.  CHIEF  JUSTICE  BRANTLT  deHvered  the  opinion  of 

the  court. 

In  this  cause  plaintiffs  recovered  a  judgment.  The  defend- 
ants have  appealed  from  an  order  denying  their  motion  for  a 
new  trial. 

The  circumstances  out  of  which  the  action  arose,  gathered 
from  the  complaint,  are,  briefly  stated,  as  follows :  Prior  to  De- 
cember 13,  1910,  the  Ryegate  Coal  Mining  Company,  hereafter 
referred  to  as  the  corporation,  held  a  lease  for  a  term  of  years 
from  the  state  of  Montana,  of  certain  coal  land  situate  in 
Meagher,  now  Musselshell,  county.  On  that  date  it  entered 
into  a  contract  with  the  plaintiffs  under  the  terms  of  which  it 
agreed  to  assign  to  them  the  lease  free  from  all  encumbrances 
held  upon  the  land  by  the  state  of  Montana,  by  reason  of  debts 
due  it  from  the  corporation,  and  to  sell  them  all  personal  prop- 
erty used  in  operating  the  mine.  The  price  to  be  paid  by  the 
plaintiffs  was  $1,000.  Of  this  sum,  $804  was  to  be  paid  in  cash 
and  the  balance,  $196,  by  a  credit  to  be  given  the  corporation 
upon  an  account  due  from  it  to  the  plaintiff  Gregg,  evidenced 
by  a  receipt  in  the  form  of  a  receipted  bill.  The  defend- 
ants were  associated,  with  other  persons  not  parties  to  this 
action,  as  copartners  in  conducting  a  banking  business  at  Rye- 
gate  under  the  firm  name  of  the  Bank  of  Ryegate.  Upon  the 
execution  by  the  corporation  of  the  assignment  and  bill  of  sale, 
it  was  orally  agreed  between  it  and  the  plaintiffs  that  the  $804 
in  cash  and  the  receipted  bill  should  be  deposited  with  the 
defendants,  to  be  held  ''as  an  escrow  in  trust"  for  the  parties  to 
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be  turned  over  to  the  corporation  whenever  it  had  within  a  rea- 
sonable time  paid  all  the  charges  due  the  state  and  had  furnished 
to  the  defendants,  for  the  plaintiffs,  satisfactory  evidence  that 
such  charges  had  been  paid  and  that  the  title  to  the  leased 
premises  was  clear  and  unencumbered.  The  deposit  was  made 
as  agreed,  and  the  Bank  of  Ryegate  accepted  the  deposit  in  trust, 
and  as  an  escrow. 

It  is  alleged  that  on  or  about  January  13,  1911,  the  defend- 
ants, disregarding  the  conditions  of  the  trust  and  without  wait- 
ing until  the  corporation  had  furnished  satisfactory  evidence 
that  its  indebtedness  to  the  state  had  been  paid  and  a  clear  title 
to  the  premises  furnished  to  the  plaintiffs,  and  without  the 
knowledge  and  consent  of  the  plaintiffs,  wrongfully  and  unlaw- 
fully applied  the  sum  of  $804  on  an  indebtedness  due  to  the 
defendants  from  the  corporation;  that  the  defendants  did  not 
receive  from  the  corporation  an  assignment  of  the  lease  with 
satisfactory  evidence  that  the  indebtedness  had  been  paid ;  that 
the  defendants  knew  that  the  indebtedness  had  not  been  paid; 
that  no  alignment  of  the  lease  with  satisfactory  evidence  of 
the  discharge  of  the  indebtedness  was  ever  furnished  by  the  cor- 
poration to  either  the  plaintiffs  or  th^  defendants;  that  on  or 
about  September  1,  1911,  the  plaintiffs  having  learned  that  the 
defendants  had  misapplied  the  sum  of  $804  contrary  to  the 
terms  of  the  trust,  demanded  a  return  thereof  together  with 
the  receipted  bill,  but  that  defendants  refused  and  still  refuse, 
to  return  the  same.  It  is  further  alleged  that  at  the  time  the 
deposit  was  made,  the  corporation  was  greatly  indebted  to  the 
state  for  rents  and  royalties  theretofore  accrued,  under  the 
lease,  but  the  amount  of  the  indebtedness  is  not  stated.  Judg- 
ment is  demanded  for  the  sum  of  $1,000,  with  interest  thereon 
from  September  1,  1911. 

In  their  answer,  defendants  admit  that  the  plaintiffs  pur- 
chased from  the  corporation  the  lease  and  all  the  right,  title 
and  interest  of  the  corporation  in  the  land  referred  to  in  the 
complaint.  They  deny  all  other  material  allegations  therein 
contained.    As  an  affirmative  defense,  they  then  allege,  in  sub- 
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stance,  that  plaintiffs,  with  full  knowledge  of  all  the  facts  and 
circumstances  connected  with  the  alleged  trust  agreement,  ac- 
cepted and  received  the  assignment  of  the  lease  from  the 
defendant  Martin  Johnson  and  forwarded  the  same  to  the  regis- 
ter of  state  lands  for  the  purpose  of  having  it  formally  ap- 
proved and  accepted,  and  endeavored  to  procure  a  new  bond 
running  from  the  plaintiffs  to  the  state  of  Montana,  as  is 
required  by  law  in  the  event  of  an-  assignment  of  a  lease  of  state 
land ;  that  plaintiffs  soon  thereafter  took  possession  of  the  leased 
premises,  proceeded  to  operate  the  coal  mines  located  thereon 
and  extracted  therefrom  large  quantities  of  coal ;  that  they  also 
took  possesfidon  of  all  the  appliances  used  by  the  corporation  in 
mining  coal,  and  have  ever  since  kept  them  and  appropriated 
them  to  their  own  use.  They  further  allege  that  in  order  to 
raise  the  sum  of  $804  referred  to  in  the  complaint,  plaintifib 
gave  their  individual  notes,  payable  to  the  Bank  of  Byegate, 
plaintiff  Oregg  giving  his  note  for  $304,  due  July  1,  1911,  and 
the  plaintiff  Glendenning  giving  his  note  for  $500,  due  June  1, 
1911 ;  that  although  at  the  time  the  plaintiffs  were  fully  advised 
of  all  the  facts  and  circumstances  concerning  the  acts  of  the 
defendants  in  connection  with  the  said  trust,  they  Toluntarily 
paid  their  notes  to  the  defendants;  that  on  or  about  the  ninth 
day  of  April,  1912,  the  plaintiff  Glendenning,  acting  for  him- 
self and  the  plaintiff  Gregg,  paid  to  the  register  of  state  lands 
the  sum  of  $60  to  apply  upon  the  rent  due  under  the  terms  of 
the  lease ;  that  on  or  about  the  twenty-third  day  of  April,  1912, 
the  plaintiffs  brought  an  action  in  the  district  court  of  Mussel- 
shell county  against  the  corporation  and  others,  seeking  to 
recover  from  the  defendants  therein  damages  for  the  alleged 
breach  of  that  clause  of  the  assignment  of  the  lease  whereby  the 
corporation  had  warranted  the  lease  to  be  clear  and  free  from 
all  encumbrances;  that  at  the  time  of  the  happening  of  these 
events  the  plaintiffs  were  fully  advised  as  to  all  of  them,  and 
that  by  reason  thereof  they  were  estopped  to  assert  that  the 
defendants  violated  the  terms  of  the  alleged  trust  agreement  aa 
set  forth  in  the'complaint,  and  by  their  conduct  ratified  the  pay* 
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ment  of  said  money  by  the  defendants.  Upon  this  defense 
there  was  issue  by  reply. 

The  contentions  made  in  this  court  are  (1)  that  the  complaint 
does  not  state  a  cause  of  action;  (2)  that  the  evidence  is  in- 
sufficient to  justify  the  verdict;  (3)  that  the  court  erred  in 
refusing  to  submit  to  the  jury  certain  instructions  requested  by 
the  defendants ;  and  (4)  that  it  erred  in  refusing  to  grant  a  new 
trial  on  the  ground  of  newly  discovered  evidence. 

The  questions  presented  by  the  first  contention  cannot  be  con- 
[1]  sidered  or  determined  on  this  appeal.  The  appeal  is  from 
the  order  denying  the  defendants  a  new  trial.  At  no  time 
during  the  trial  was  the  sufficiency  of  the  pleading  drawn  in 
question  by  objections  to  the  introduction  of  evidence  or  other 
appi^priate  method.  Hence  its  sufficiency  could  not  be  con- 
sidered by  the  trial  court  on  a  hearing  of  the  motion,  nor  may 
it  be  coneddered  by  this  court  on  appeal  from  the  order  disposing 
of  it.  It  could  be  considered  only  on  appeal  from  the  judg- 
ment. {Camphett  v.  Great  Falls,  27  Mont.  37,  69  Pac.  114; 
Ayotte  V.  Nadeau,  32  Mont.  498,  81  Pac.  145 ;  Leggat  v.  Oerrick, 
35  Mont.  91,  8  L.  B.  A.  (n.  s.)  1238,  88  Pac.  788;  O'Bourke 
V.  Orand  Opera  House  Co.,  47  Mont.  459,  133  Pac.  965.) 

It  is  not  clear  from  the  allegations  of  the  complaint  whether 
the  theory  of  counsel  in  formulating  it  was  that  the  deposit 
made  with  defendants  was  an  escrow,  or  created  a  trust  to  be 
executed  by  defendants  as  trustees  for  the  plaintiffs  and  the 
corporation  upon  the  fulfillment  by  the  latter  of  the  conditions 
[2]  upon  which  it  was  to  be  executed.  As  defined  by  the 
common  law,  an  "escrow"  is  a  written  instrument  delivered  to 
a  third  person  to  take  effect  upon  the  happening  of  a  con- 
tingency (2  Blackstone,  307).  It  becomes  effective  only  on 
delivery  after  the  happening  of  the  contingency.  This  defini- 
tion of  the  term  is  recognized  by  section  4599  of  the  Revised 
Codes.  The  term  originally  applied  to  deeds  only,  but  has  now 
been  extended  to  written  instruments  generally.  (Anderson's 
[3]    Law    Dictionary,    413;    Alexander   v.    Wilkes,    11    Lea 
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(Tenn.),  221,  225.)     The  deposit  in  question  was  not  an  escrow 
under  either  the  original  or  the  extended  application  of  the 
term,  because  neither  the  money  nor  the  receipted  bill  had  any 
of  the  attributes  of  a  written  contract, — the  receipted  bill,  the 
only  writing  included,  being  a  mere  acknowledgment  of  pay- 
ment.    That  it  was  not  an  escrow,  however,  is  not  important. 
[4]    By  accepting  it,  the  defendants  became  voluntary  trus- 
tees for  the  benefit  of  plaintiffs  and  the  corporation    (Rev. 
Codes,  sec.  5371)  and  thus  became  bound  to  the  highest  good 
faith  in  executing  the  trust  (sec.  5374).    They  could  not  deal 
with  it  for  their  own  benefit  or  for  any  other  purpose  not  con- 
nected with  the  trust.     (Sec.  5375.)     The  title  to  the  deposit 
remained  in  the  plaintiffs  until  all  the  attached  conditions  had 
been  fulfilled,  and  any  disposition  of  it  contrary  to  the  agree- 
ment between  plaintiffs  and  the  corporation  amounted  to  a  eon- 
version  of  it,  rendering  the  defendants  liable.    The  plaintiffs 
deeming  themselves  wronged  by  the  disposition  of  it  by  the 
defendants,  were  at  liberty  to  bring  action  against  them,  either 
for  damages  for  a  conversion,  or  in  assumpsit  for  money  had 
and  received.    As  we  read  the  complaint,  counsel  elected  to  sue 
in  assumpsit  upon  the  implied  promise  of  defendants  to  return 
the  deposit  to  them  upon  the  failure  of  the  corporation  within 
a  reasonable  time  to  fulfill  the  conditions  upon  which  it  was 
made. 

The  issues  of  fact  presented  by  the  pleadings  and  submitted 
to  the  jury  for  a  solution  were:  Did  the  defendants  accept  the 
deposit  under  the  agreement  alleged  in  the  complaint  t  Did 
they  make  disposition  of  it  in  violation  of  the  agreement  t  If 
so,  did  the  plaintiffs,  after  learning  of  the  disposition  made  of 
it,  ratify  the  defendants'  conduct  in  disposing  of  it,  and  thus 
preclude  a  recovery  in  this  action  t 

Upon  the  issue  whether  the  trust  agreement  was  made  as 
alleged,  the  evidence  was  In  hopeless  conflict.  The  jury  having 
resolved  this  question  in  favor  of  the  plaintiffs  and  the  trial 
court  having  refused  a  new  trial,  this  court  may  not  revise  its 
action.    In  our  opinion,  howevery  there  was  no  substantial  evi- 
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dence  to  justify  a  finding  that  the  defendants  violated  their 
duty  under  the  agreement. 

The  plaintiffs'  evidence,  which  was  not  aided  in  any  way  by 
[6]  that  of  defendants,  tended  to  show:  When  the  agreement 
for  the  assignment  and  sale  by  the  corporation  of  its  rights 
under  the  lease'  was  made,  the  corporation  was  indebted  to  the 
defendants  to  the  amount  of  $804  for  borrowed  money.  It  was 
understood  that  if  there  was  no  encumbrance  upon  the  land 
growing  out  of  indebtedness  due  the  state,  the  defendants  were 
to  apply  the  money  deposited  with  them  to  the  payment  of  this 
indebtedness  and  deliver  the  receipted  bill  to  the  corporation 
as  evidence  of  a  pro  tanto  payment  of  plaintiff  Gregg's  account. 
The  plaintiffis  borrowed  the  money  from  the  defendants  by 
executing  and  delivering  to  them  their  promissory  notes,  as 
alleged  in  the  answer.  These  notes  embodied  no  condition,  nor 
were  they  delivered  upon  any  condition.  In  theory,  therefore, 
the  $804  became  a  fund  in  the  hands  of  defendants  to  serve 
the  purpose  of  the  trust.  The  assignment  with  the  bill  of  sale 
embodied  in  the  same  instrument,  was  executed  in  duplicate. 
One  copy  was  delivered  to  plaintiffs'  attorney,  and  the  other 
left  in  the  possession  of  plaintiffs  and  defendant  Johnson,  who 
acted  for  all  of  the  other  defendants.  The  plaintiffs  on  the 
same  day  wrote  to  the  state  register  of  lands  at  Helena,  in- 
closing the  duplicate  copy  left  with  them,  and  requested  the 
register  to  send  them  a  contract  of  lease  and  a.  bond,  the  former 
to  be  executed  by  them  and  the  latter  by  them  and  some  surety 
company  which  was  authorized  to  do  business  in  Montana. 
Defendant  Johnson  wrote  this  letter  for  them  at  their  request. 
To  this  letter  the  register  replied  on  December  22,  informing 
plaintiffs  that  the  state  board  of  land  commissioners,  having 
considered  their  letter  of  December  13  inclosing  the  assign- 
ment, had  instructed  him  to  inform  them  that  their  request 
had  been  granted,  and  that  all  the  necessary  papers,  including 
a  form  of  bond,  for  execution  would  be  forwarded  as  soon  as 
they  could  be  prepared.  On  December  29  the  register  wrote 
to  plaintiffs,  inclosing  a  form  of  bond  attached  to  a  copy  of  a 
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new  lease,  for  execution,  and  a  copy  of  an  agreement  which 
plaintiflfs  were  required  to  enter  into  with  the  state  coal  mine 
inspector,  stipulating  how  the  coal  thereafter  extracted  should 
be  weighed  in  order  to  determine  the  amount  of  royalties  which 
would  become  due  under  the  lease.  In  this  letter  the  register 
inclosed  a  bill  for  the  fee  required  for  recording  the  assign- 
ment. This  bill  and  the  fee  for  filing  the  lease  the  plaintiffs 
paid  on  March  27.  The  arrangement  was  that  the  lease  and 
agreement  should  take  the  place  of  the  assigned  lease.  The 
bond  was  intended  to  secure  the  faithful  performance  of  the 
covenants  of  the  lease  and  the  agreement  with  the  coal  mine 
inspector.  The  new  lease  and  bond  were  exacted  under  the 
regulations  which  had  been  adopted  by  the  state  board  of  land 
commissioners,  and  it  was  fully  understood  by  the  plaintiffs 
that  they  must  furnish  them  in  order  to  become  substituted  in 
the  place  of  the  corporation  as  lessees.  There  was  correspond- 
ence thereafter  by  the  plaintiffs  in  person  and  by  defendant 
Johnson  in  their  behalf,  touching  the  ability  of  plaintiffs  to 
give  the  required  bond.  They  complained  to  the  register  that 
the  surety  companies  refused  to  furnish  a  bond  unless  they 
would  become  incorporated.  Finally  they  were  informed  by 
the  regii»ter  that  no  kind  of  a  bond  would  be  acceptable  other 
than  one  executed  by  a  surety  company.  He  suggested  that 
the  expense  of  forming  a  corporation  was  not  great  and  en- 
couraged them  to  do  this.  They  did  not  thereafter  furnish  the 
bond  and,  so  far  as  the  evidence  discloses,  did  not  make  any 
earnest  effort  to  do  so.  After  the  assignment  was  executed,  on 
December  13,  the  plaintiffs,  not  waiting  for  its  approval  by 
the  state  board  of  land  commiserioners,  went  into  the  possession 
of  the  land  and  of  all  of  the  appliances  of  the  corporation  and 
began  to  mine  and  sell  coal.  They  continued  their  operations 
until  they  were  notified  by  the  register  on  March  30,  1911,  that 
they  were  trespassers  and  must  cease  their  operations  until 
they  furnished  the  required  bond  and  executed  the  new  lease. 
They  thereupon  ceased  operations  for  the  time  being,  but  re- 
sumed them  again  and  continued  them  during  the  following 
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winter.  At  the  trial  they  undertook  to  explain  their  acts  in  this 
behalf  by  saying  that  the  mine  was  the  only  source  of  supply 
of  coal  available  to  the  people  of  Byegate,  and  that  they  had 
conducted  their  operations  at  the  request  of  the  officers  of  the 
corporation  to  meet  the  necessities  of  the  Byegate  people. 

The  foregoing  brief  narrative  is  gathered  from  the  evidence 
introduced  by  the  plaintiffs.  That  introduced  by  the  defend- 
ants tended  to  show  that  the  assignment  was  an  unconditional 
sale  of  the  rights  of  the  corporation,  and  that  the  claim  that 
the  defendants  were  parties  to  the  transaction  as  fiduciaries,  or 
in  any  other  capacity,  was  wholly  unfounded.  A  careful 
scrutiny  of  the  story  as  told  by  the  plaintiffs,  leaves  a  serious 
doubt  whether  it  is  entitled  to  any  credit.  But  assuming  for 
present  purposes  that  the  agreement  was  made  as  they  allege, 
and  that  defendants  agreed  to  hold  the  deposit  until  the  cor- 
poration furnished  satisfactory  evidence  that  the  land  was  free 
from  any  encumbrance  in  favor  of  the  state  which  would  affect 
the  validity  of  the  assignment,  we  do  not  think  they  were  en- 
titled to  recover.  It  is  true  that,  from  a  technical  point  of  view, 
the  officers  of  the  corporation  did  nothing  in  the  way  of  fur- 
nishing evidence  that  it  was  not  indebted  to  the  state,  nor  that 
the  assignment  carried  all  of  its  rights  free  from  encumbrance. 
As  soon,  however,  as  the  plaintiffis  were  notified  by  the  register 
of  the  land  office  that  the  assignment  had  been  approved  and 
the  new  lease  and  bond  were  forwarded  for  execution,  no  con- 
dition being  reserved  and  no  mention  being  made  of  any  in- 
debtedness due  from  the  corporation  to  the  state  (there  is  no 
evidence  in  the  record  whatever  that  there  was  any  indebted- 
ness), they  had  in  their  hands  evidence  that  should  have  satis- 
fied any  reasonable  person  that  they  had  received  all  they  had 
bargained  for.  Defendant  Johnson  had  written  the  letter  of 
December  13,  1910,  for  them,  at  their  request.  According  to 
Glendenning's  testimony,  this  defendant  undertook  to  aid  them 
in  procuring  a  satisfactory  bond.  He  therefore  had  knowledge 
that  the  purpose  of  the  trust  had  been  fully  accomplished  and, 
though  he  applied  the  money  upon  his  own  knowledge  and  not 
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upon  evidence  fumiahed  by  the  officers  of  the  corporation,  he 
did  the  plaintiffs  no  wrong.  True,  the  plaintiffs  both  testified 
without  objection  that  one  of  the  conditions  attached  to  the 
deposit  was  that  it  should  not  be  applied  until  the  plaintiffs 
had  been  able  to  procure  a  bond.  In  submitting  the  case  to 
the  jury,  however,  the  court  eliminated  this  evidence  from  the 
case  by  directing  the  attention  of  the  jury  to  the  agreement 
alleged  in  the  complaint,  and  instructing  them  to  find  for  the 
defendants  unless  they  were  satisfied  from  all  the  evidence  that 
an  agreement  had  been  made  as  alleged  and  had  been  violated 
by  the  defendants.  The  case  as  made,  therefore,  failed  to  show 
that  the  plaintiffs  suffered  any  wrong  for  which  they  were 
entitled  to  recover.  As  a  whole,  it  suggests  that  when  the 
plaintiffs  found  that  they  would  be  compelled  to  incur  the  ex- 
pense of  forming  a  corporation  in  order  to  procure  a  bond, 
they  repented  of  their  bargain  and  concluded  to  demand  a  re- 
turn of  their  money,  upon  the  theory  that  the  corporation  was 
at  fault  in  not  supplying  the  evidence  which  they  themselves 
had  procured  by  having  the  board  of  land  commissioners  ap- 
prove the  assignment.  The  court  should  have  granted  defend- 
ants a  new  trial. 

Some  evidence  was  introduced  by  defendants  for  the  purpose 
of  showing  that  the  plaintiffs  by  their  conduct  after  they  ascer- 
tained that  the  defendants  had  applied  the  $804  to  the  dis- 
charge of  the  indebtedness  due  them  from  the  corporation, 
ratified  this  disposition  of  it.  We  do  not  think  this  evidence 
sufficient  to  establish  a  ratification.  The  conclusion  already 
reached,  however,  renders  reference  to  it  in  detail  unnecessary. 

There  is  no  evidence  disclosing  what  became  of  the  receipted 
bill.  In  this  connection  it  may  be  remarked  that  under  no  cir- 
cumstances were  the  plaintiffs  entitled  to  recover  the  amount 
[6]  of  it.  Even  if  the  defendants  wrongfully  delivered  it  to 
the  corporation,  it  was  not  effective  as  a  payment  'gro  tanio  of 
the  indebtedness  due  plaintiff  Gregg.  Plaintiffs,  if  they  so 
desired,  could  recover  from  the  corporation  by  showing  that  the 
delivery  was  unauthorized. 
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In  their  brief,  coiinsel  do  not  point  out  wherein  the  court 
erred  in  refusing  to  submit  the  requested  instructions.  Our 
examination  of  them  does  not  convince  us  that  it  did.  In  so  far 
as  any  of  them  were  pertinent  to  any  issue  presented  by  the 
pleadings,  they  were  fully  covered  by  those  submitted. 

Since  a  new  trial  must  be  ordered  on  the  ground  of  insuffi- 
ciency of  the  evidence  to  justify  the  verdict,  it  is  not  necessary 
to  consider  the  value  of  the  newly  discovered  evidence. 

The  order  is  reversed  and  the  district  court  is  directed  to 
grant  the  defendants  a  new  trial. 

Reversed  and  remanded. 

IIb.  Justice  Hollowat  and  Mb.  Justice  Coopeb  concur. 


WEED,  Appellant  v.  WEED,  Respondent. 

(No.  3,983.) 
(8abmitted  MaTch  20,  1919.    Decided  April  14,  1919.) 

[179  Pac.  827.] 

Divorce — Appeal  and  Error — Nonappealable  Orders. 

Divorce — ^Decree— Modification — ^Nonappealable  Order. 

1.  An  appeal  does  not  lie  from  an  order  overruling  a  motion  to 
strike  an  affidavit  filed  in  support  of  a  motion  for  the  modification 
of  a  decree  granting  a  divorce,  such  order  not  being  one  of  the 
orders  made  appealable  by  section  7098,  Bevised  Codes,  nor  a  special 
order  made  after  final  judgment  from  whieh  an  appeal  may  be 
taken. 

[As  to  what  judgments  and  orders  are  snbjeet  to  appeal,  see  note 
in  20  Am.  St.  Bep.  173.] 

Appeal    and   Error — Special   Order   After   Final   Judgment — Nature   of 
Order. 

2.  The  special  order  made  after  final  judgment  from  which  an 
appeal  lies  must  be  one  affecting  rights  incorporated  in  a  judgment 
previously  entered. 

Appeal  from  District  Court,  Fergus  County,  tn  the  Tenth 
Judicial  District;  H.  H.  Swing,  a  Judge  of  the  Eighth  District, 
presiding. 
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Action  for  divorce,  by  Howard  Tobey  Weed  against  Eva 
Marie  Weed.  Decree  for  plaintiff.  He  appeals  from  an  order 
denying  his  motion  to  strike  defendant's  affidavit  filed  in  sup- 
port of  her  motion  for  a  modification  of  the  decree.  Appeal 
dismissed. 

Cause  submitted  on  brief  of  Counsel  for  Appellant. 

Messrs.  Belden  dk  De  Kdlb,  for  Appellant. 

MR.  JUSTICE  HOLLOWAY  deUvered  the  opinion  of  the 
court. 

In  an  action  pending  in  the  district  court  of  Fergus  county 
wherein  Howard  Tobey  Weed  was  plaintiff  and  Eva  Marie 
Weed  was  defendant,  a  decree  of  divorce  was  rendered  and  en- 
[1]  tered  which,  among  other  things,  awarded  to  plaintiff  the 
care,  custody  and  control  of  the  minor  child,  the  issue  of  the 
marriage.  Later  defendant  moved  the  court  to  modify  the 
decree  and  award  the  custody  of  the  child  to  her,  and  sup- 
ported the  motion  by  her  affidavit.  Plaintiff  appeared  and 
moved  the  court  to  strike  defendant's  affidavit  from  the  files 
and,  his  motion  being  overruled,  he  attempted  to  prosecute  this 
appeal  from  that  ruling. 

"An  appeal  is  authorized  by  statute  only  and  unless  the  judg- 
ment or  order  which  it  is  sought  to  have  reviewed  in  this  mode, 
falls  fairly  within  the  enumeration  of  appealable  orders  or  judg- 
ments made  by  the  statute,  the  appeal  does  not  lie."  (Tuohy's 
Estate,  23  Mont.  305,  58  Pac.  722 ;  TairUor  v.  8i.  John,  50  Mont. 
358,  146  Pac.  939.) 

The  appealable  judgments  and  orders  (in  civil  cases)  are 
enumerated  in  section  7098,  Revised  Codes.  The  ruling  com- 
plained of  is  not  a  judgment  (sec.  6710,  Bev.  Codes)  and  it  is 
not  an  appealable  order,  unless  it  can  be  classified  as  a  special 
order  made  after  final  judgment.  It  is  not  every  ruling  made 
by  a  court  in  a  cause  after  a  final  judgment  has  been  entered 
therein,  that  is  the  subject  of  a  separate  appeal.    If  the  con- 
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verse  of  this  were  true,  there  would  never  be  an  end  to  litiga- 
tion if  either  party  sought  to  harass  or  annoy  the  other.  In 
Chicago,  M.  &  St.  P.  By,  Co.  v.  WhitCy  36  Mont.  437,  93  Pac. 
350,  this  court  in  construing  the  statute  above,  said:  ''The 
[2]  special  order,  made  after  final  judgment,  from  which  an 
appeal  lies,  must  be  an  order  affecting  the  rights  of  some  party 
to  the  action,  growing  out  of  the  judgment  previously  entered, 
It  must  be  an  order  affecting  rights  incorporated  in  the  judg- 
ment.'' The  decision  has  the  support  of  the  authorities  gen- 
erally. {Oreiss  v.  State  Inv.  &  Ins.  Co.,  93  Cal.  411,  28  Pac. 
1041 ;  Kaltschmidt  v.  Weber,  136  Cal.  675,  69  Pac.  497 ;  3  Corpus 
Juris,  519.) 

The  affidavit  was  tendered  as  evidence  in  support  of  the 
motion  under  the  provisions  of  section  7992,  Revised  Codes. 
The  action  of  the  court  complained  of  did  not  affect  the  rights 
of  either  party.  It  was  nothing  more  than  an  interlocutory  rul- 
ing upon  the  admissibility  of  evidence  made  in  the  process  of 
determining  whether  the  decree  should  be  modified,  and  until 
the  court  acted  upon  defendant's  motion  neither  party  was  or 
could  be  prejudiced.  If  the  court  refused  to  modify  the  de- 
cree, appellant  could  not  complain  that  defendant's  affidavit 
was  not  stricken  from  the  files.  If  defendant's  motion  should 
be  granted,  every  ruling  made  by  the  court  in  its  consideration 
of  the  motion  could  be  reviewed  on  appeal  from  the  order 
modifying  the  decree.  {ConneU  v.  Warren,  3  Idaho,  117,  27 
Pac.  730.) 

The  statute  does  not  authorize  an  appeal  from  the  ruling  com- 
plained of,  and  for  this  reason  the  attempted  appeal  is  dis- 
missed. 

Dismissed. 

Mb.  Chiep  Justice  Bbantly  and  Mb.  Justiob  Cogpeb  concur. 
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STATE  BX  BBL.   SMITH,   Relator,  v.   DISTRICT  COUBT 

ET  AL.,  Respondents. 

(No.  4,369.) 
(Submitted  March  15,  1919.    Decided  April  14,  1919.) 

[179  Pac.  831.] 

Certiorari — District  Cavrts  —  Judgments — Amendment — Juris- 
diction—  New  Trial  —  Summons  —  Service  —  Defendants  m 
Military  Service — Voidable  Judgments — Collateral  Attack. 

« 

District  Courts — Judgments — Amendments — New  Trial — Jurisdiction. 

1.  Heldf  on  certiorari,  that  the  district  court  was  without  power  to 
so  amend  its  order  granting  a  decree  of  divorce  after  rendition  and 
signing  thereof,  as  in  effect  to  award  a  new  trial,  on  its  own  motion, 
on  the  ground  of  newly  discovered  evidence  which  "eame  to  the 
knowledge  of  the  court  ex  parte" 

Same — New  Trial — How  to  be  Granted. 

2.  A  new  trial  can  be  granted  onlv  in  the  manner,  within  the  time 
and  upon  the  grounds  provided  in  the  statute. 

Same — New  Trial — When  Unauthorized. 

3.  The  district  court  has  no  authority  to  grant  a  new  trial  upon  iti 
own  motion. 

[As  to  power  of  court  to  grant  new  trial  on  its  own  motion,  see 
note  in  Ann.  Cas.  1914A,  412.] 

Same — Judgments — Amendments — Power  of  Court. 

4.  The  district  court  may  amend  its  judgment  at  any  time  in  order 
to  make  it  express  what  was  actually  decided,  the  mistake  of  the 
clerk  in  entering  it  not  being  binding  upon  the  court  nor  upon  the 
parties  whose  rights  are  prejudiced  thereby. 

Same. 

5.  A  judgment  once  rendered  as  intended  becomes  final,  and  can 
be  revised  or  corrected  only  by  some  method  pointed  out  by  the 
statute. 

Same — ^Amendment  of  Judgments — Rule — Terms  of  Court. 

6.  Quaere:  Does  the  rule  making  a  judgment  once  rendered  as  in- 
tended, final  and  correctible  only  in  the  mode  pointed  out  by  the 
statute,  apply  in  those  districts  in  which  there  are  regularly  fixed 
terms  for  holding  court  f 

Judgments — Void  on  Face — Effect. 

7.  A  judgment  void  on  its  face  is  a  nullity  and  may  be  vacated  at 
any  time. 

Summons — Affidavit  of  Person  Serving — Contents. 

8.  Section  6518,  Revised  Codes,  does  not  require  that  the  affidavit 
of  the  person  making  service  of  a  summons  must  contain  the  state- 
ment that  he  was  not  a  party  to  the  action  and  was  over  the  age  of 
eighteen  years. 

Same — ^Irregularity — ^Voidable  Judgment — Collateral  Attack. 

9.  The  omission  of  the  statement  in  the  affidavit  of  the  person  who 
made  service  of  summons  in  another  state,  that  he  was  not  a  party 
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to  the  action  and  over  the  age  of  eighteen  years,  if  required,  was 
an  irregularity  merely,  rendering  the  judgment  voidable  and  not 
▼oid;  it  was  therefore  not  subject  to  collateral  attack. 

Default  Judgments  —  Defendant  in  Military  Service  —  District. Court  — 
Jurisdiction. 

10.  Failure  of  plaintiff  to  file  the  affidavit  required  by  Chapter  8, 
Laws  Extra  Session,  15th  Legislative  Assembly,  page  17,  showing 
that  defendant  in  default  was  not,  at  the  time  of  the  entry  of 
judgment,  in  military  service,  did  not  affect  the  jurisdiction  of  the 
court  to  render  the  judgment  and  order  it  entered;  omission  to  file 
was  no  more  than  an  irregularity  within  jurisdiction. 

Same — Defendant  in  Military  Service^Affidavit  of  Plaintiff — Purpose-  of 
Act. 

11.  Eeldf  that  the  purpose  of  section  4(a)  et  seq.  of  Chapter  8, 
supra  (paragraph  10),  is  to  delay  entry  of  judgment  in  any  case 
where  defendant  has  defaulted,  until  the  court  has  taken  such  meas- 
ures and  made  such  requirements  of  the  .plaintiffs  as  will  furnish 
the  defendant  with  protection  against  the  enforcement  of  a  judg- 
ment which  may  injuriously  affect  him  or  his  interests  while  he  is 
absent  in  military  service. 

Original  application  for  writ  of  review,  by  the  State  on  the 
relation  of  "William  Q.  Smith,  against  the  District  Court  of 
Fergus  County,  and  Roy  E.  Ayers,  a  Judge  thereof,  to  annul  an 
order  striking  its  decree  in  the  divorce  proceeding  of  Wm,  0. 
Smith  V.  Myrtle  D.  Smith  from  the  files  and  continuing  the 
case  for  further  hearing.    Order  annulled. 

Mr,  Edgar  0,  Worden,  Mr,  Ulysses  A,  Oribble  and  Mr,  Hugh 
R,  Adair,  for  Relator,  submitted  a  brief;  Mr,  Chibble  argued 
the  cause  orally. 

« 

Mr,  Odell  W.  McConnell,  for  Respondents,  argued  the  cause 
orally. 

MR.  CHIEF  JUSTICE  BRANTLY  delivered  the  opinion  of 
the  court. 

Certiorari  to  the  district  court  of  Fergus  county.  The  record 
discloses  that  on  November  13,  1918,  the  relator  brought  his 
action  against  the  defendant,  who  had  left  the  state  and  become 
a  resident  of  the  state  of  Kentucky,  to  obtain  a  decree  of  divorce 
on  the  ground  of  desertion.  Instead  of  service  of  summons  by 
publication  under  section  6520  of  the  Revised  Codes,  personal 
service  was  had  upon  the  defendant,  as  provided  in  section  6521. 
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The  proof  of  service  was  made  by  affidavit,  which,  omitting 
formal  parts,  is  the  following : 

*'W.  H.  Myers,  being  first  duly  sworn,  says:  That  I  received 
the  within  summons  on  the  18th  day  of  November,  1918,  that 
I  personally  served  the  within  summons  on  the  19th  day  of 
November,  1918,  upon  Myrtle  D.  Smith,  the  defendant  named 
therein,  by  delivering  a  copy  of  said  summons  to  her  personally 
in  the  said  county  of  Warren.  That  at  the  time  when  I  served 
the  within  summons  upon  the  said  Myrtle  D.  Smith,  ajid  at  the 
same  place,  I  also  served  upon  her  a  copy  of  the  complaint  upon 
which  said  summons  was  issued,  by  delivering  said  copy  to 
her  personally. 

*'W.  H.  Myers,  D.  S/' 

Defendant  having  failed  to  appear  in  the  action,  her  default 
was  entered  on  December  31.  On  January  7  of  this  year,  the 
court,  Hon.  Roy  B.  Ayers  presiding,  heard  the  evidence  sub- 
mitted by  plaintiff,  made  its  findings  of  fact  and  conclusions  of 
law,  and  rendered  and  signed  a  decree  granting  him  a  divorce. 
On  the  same  day,  before  the  decree  was  entered  and  without 
notice  to  counsel,  the  court  of  its  own  motion  amended  its  order 
granting  the  decree.  The  amended  order  is  as  follows:  "This 
cause  came  on  regularly  to  be  heard  this  day,  Mr.  E.  Q.  Worden 
appearing  as  counsel  for  plaintiff,  defendant  not  appearing. 
The  court  now  heard  the  proofs  offered,  the  testimony  of  Will- 
iam O.  Smith  who  was  now  duly  sworn  and  examined  on  behalf 
of  plaintiff,  and  the  court  being  fully  advised  in  the  premises, 
thereupon  it  was  ordered,  adjudged  and  decreed  that  plaintiff 
have  decree  of  divorce.  It  having  come  to  the  knowledge  of 
the  court,  ex  parie,  that  the  court  was  without  jurisdiction  to 
grant  the  decree  above  ordered,  for  the  reason  that  the  plaintiff 
had  not  been  deserted  by  the  defendant  for  more  than  one  year 
prior  to  his  filing  a  complaint  herein,  praying  for  divorce  on 
the  ground  of  desertion,  and  the  court  being  satisfied  upon  such 
information  that  further  proof  is  necessary  in  the  said  case,  it 
is  hereby  ordered  that  the  said  decree  heretofore  on  this  day 
made  and  signed  in  the  case  be,  and  the  same  is  hereby,  ordered 
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Btricken  from  the  files  and  records  of  the  case  and  the  ease  is 
continued  for  further  hearing  and  evidence.  And  it  is  fur- 
ther ordered  that  the  plaintiff  and  his  counsel  be  notified  of  this 
order."  The  plaintiff  then  instituted  this  proceeding  to  haYie 
the  order  annulled,  in  so  far  as  it  directed  the  decree  to  be 
stricken  from  the  files  and  records  of  the  case  and  a  further 
hearing  to  be  had. 

•  It  will  be  observed  that  the  court  in  amending  the  original 
[1]  order  did  not  formally  set  it  aside  or  vacate  the  decree, 
but  the  effect  of  the  amendment  was  to  annul  all  former  pro- 
teeedings  and  leave  the  case  in  the  condition  in  which  it  stood 
before  the  trial.  In  other  words,  by  making  the  amendment  to 
the  order,  the  court  in  effect,  on  its  own  motion,  awarded  a  new 
trial  on  the  ground  of  newly  discovered  evidence;  for  notwith- 
standing the  order  recites  that  the  court  was  without  jurisdic- 
tion to  grant  the  decree,  the  recital,  '4t  having  come  to  the 
knowledge  of  the  court,  ex  parte,  that  the  court  was  without 
jurisdiction  •  •  •  ,  for  the  reason  that  the  plaintiff  had 
not  been  deserted  by  the  defendant  for  more  than  one  year,'' 
etc.,  means  nothing  more  nor  less  than  that  evidence  had  come 
to  the  knowledge  of  the  court  other  than  that  submitted  at  the 
hearing.  Hence  its  conclusion  that  its  finding  in  this  regard 
on  the  evidence  submitted  ought  to  have  been  other  than  that 
made. 

This  court  pointed  out  in  the  early  cases  of  Whitbeck  v. 
Montana  Cent.  By.  C(k,  21  Mont.  102,  52  Pac.  1098,  and  Ogle 
[2]  V.  Potter,  24  Mont.  501,  62  Pac.  920,  that  in  this  state  relief 
by  way  of  new  trial  can  be  granted  only  in  the  manner,  vrithin 
the  time  and  upon  the  grounds  provided  in  the  statute,  and 
that  in  the  absence  of  observance  by  the  moving  party  of  the 
required  steps,  the  court  has  no  power  to  grant  a  new  trial. 
The  conclusion  announced  in  these  cases  has  been  since  adhered 
to.  {Porter  v.  Industrial  Printing  Co.,  26  Mont.  170,  66  Pac. 
839,  67  Pac.  67 ;  State  ex  rel.  WalkervUle  v.  District  Cowrt,  29 
Mont.  176,  74  Pac.  414.)  A  necessary  result  of  this  rule  is 
[3, 4]    that  a  court  has  no  power  to  grant  a  new  trial  of  its 
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own  motion.  It  may  amend  its  judgments  in  order  to  make 
them  express  what  was  actually  decided.  This  may  be  done  at 
any  time,  though  the  particular  judgment  has  been  entered  by 
the  clerk.  A  mistake  by  this  oflScer  in  making  the  entry  does 
not  bind  the  court  nor  will  it  be  permitted  to  prejudice  rights 
[5]  of  parties.  But  when  the  court  has  once  rendered  its 
judgment  as  intended,  though  it  may  be  erroneous,  it  becomes 
final  and  must  stand  until  it  has  been  revised  and  corrected  by 
some  method  pointed  out  by  the  statute — generally  through  a 
motion  for  a  new  trial  made  by  the  losing  party  in  the  ordinary 
way,  or  on  appeal.  (Whitbeck  v.  Montana  Ceni,  By.  Co., 
supra;  State  ex  rd.  McHatton  v.  District  Court,  ante,  p.  324, 
176  Pac.  608.) 

There  may  be  a  question  whether  the  foregoing  rule  appli^ 
[6]  in  those  districts  in  which  there  are  regularly  fixed  terms 
for  holding  court.  Under  the  rule  observed  by  the  Bnglish 
courts  and  by  the  courts  of  those  states  in  which  the  common-law 
practice  prevails,  a  judgment  rendered  during  the  term  may  be 
revised  at  any  time  before  the  end  of  the  term,  because  until 
that  time  the  record  had  not  been  finally  made  up  and  is  in 
the  plenary  control  of  the  judge  (23  Cyc.  860).  But  we  are 
not  now  concerned  with  this  question.  This  case  arose  in  a 
county  which  is  a  district  in  itself,  as  did  the  two  cases  last 
cited  supra,  and,  as  was  pointed  out  in  Whitbeck  v.  MoiUana 
Cent.  Ry.  Co.,  the  common-law  rule  has  no  application. 

Counsel  for  the  respondents  did  not  favor  this  court  with  a 
brief  but  made  an  oral  argument'  at  the  hearing.  He  insisted 
that  though  the  district  court  was  in  error  in  vacating  the  judg- 
ment for  the  reason  stated  in  its  order,  the  order  should  never- 
theless be  affirmed  because  upon  the  face  of  the  record  the  judg- 
ment is  void,  in  that  it  appears  that  the  proof  of  service  of 
summons  was  insufficient  to  give  the  court  jurisdiction  of  the 
defendant,  and  in  that  the  affidavit  required  by  section  4(a) 
of  the  Act  of  the  Extraordinary  Session  of  the  Fifteenth  Legis- 
lative Assembly  (Chap.  8,  Laws  Extra.  Session,  15th  Legisla- 
tive Assembly,  p.  17),  showing  that  the  defendant  was  not  in 
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military  service,  was  not  filed  before  judgment  was  rendered. 
If  we  admit  counsel's  premises,  the  conclusions  he  draws  from 
[7]  them  necessarily  follow.  A  judgment  void  on  its  face  is  a 
mere  nullity  and  serves  no  purpose  other  than  to  encumber  the 
court's  records.  It  may  be  vacated  at  any  time  (1  Freeman  on 
Judgments,  sec.  98;  1  Black  on  Judgments,  sec.  307;  23  Cyc. 
913 ;  People  v.  Greene,  74  Cal.  400,  5  Am.  St  Rep.  448,  16  Pac. 
197;  Olney  v.  Harvey,  50  111.  453,  99  Am.  Dec.  530.)  The  par- 
[8]  ticular  respect  in  which  it  was  urged  that  the  proof  of 
service  was  insufficient,  was  that  the  affidavit  of  Myers  does  not 
contain  the  statement  that  he  was  not  a  party  to  the  action,  and 
that  he  was  over  the  age  of  eighteen  years.  By  reference  to  the 
statute  declaring  how  proof  of  service  must  be  made  (Rev. 
Codes,  sec.  6518),  we  observe  that  it  does  not  require  the  affida- 
vit to  state  the  facts  showing  the  competency  of  the  person 
making  the  service.  It  merely  requites  the  affidavit  to  show 
service  of  the  summons  and  a  copy  of  the  complaint  when 
service  of  the  latter  is  required.  The  affidavit  here  shows  a 
literal  compliance  with  this  requirement.  The  omission  of  the 
[9]  statement  showing  the  competency  of  Myers  at  best  only 
constitutes  an  irregularity,  rendering  the  judgment  voidable  and 
not  void.  It  is  therefore  valid  as  against  collateral  attack. 
•Such  would  have  been  the  result  if  the  service  had  been  made 
in  this  state  (Burke  v.  Inter-Siate  8.  dk  L.  Assn.,  25  Mont.  315, 
87  Am.  St.  Rep.  416,  64  Pac.  879) ;  and  since  it  was  not  ques- 
tioned by  counsel  that  the  order  for  publication  had  been 
regularly  made  as  provided  in  section  6520  of  the  Revised 
Codes,  and  since  personal  service  outside  the  state  thereafter  is 
made  the  equivalent  of  service  by  publication  by  section  6521 
(McLean  v.  Moran,  38  Mont.  298),  there  is  no  valid  reason  why 
the  result  should  not  be  the  same  here.  In  Burke  y.  Inter- 
Staie  8.  dk  L,  Assn.,  supra,  the  attack  upon  the  judgment  was 
collateral,  by  objection  to  the  introduction  of  it  as  evidence. 
The  proof  of  service  was  the  same  as  in  this  case.  This  court 
held  that  the  service,  though  irregular,  was  nevertheless  service 
sufficient  to  give  the  court  jurisdiction,  rendering  the  judgment 
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voidable  only  and  not  subject  to  collateral  attack.  Here  attack 
is  made  upon  the  judgment  by  objection  to  the  sufficiency  of  the 
proof  of  service  of  summons  only,  by  way  of  argument  in  this 
court.  We  think  the  judgment  not  open  to  attack  in  this  way, 
nor  otherwise  except  by  appeal  or  by  proper  application  to  the 
trial  court. 

Nor  do  we  think  the  omission  to  file  the  affidavit  required  by 
[10]  the  statute  cited,  showing  that  the  defendant  was  not  at 
the  time  in  military  service,  renders  the  judgment  void.  If  it 
be  assumed  that  the  definition  of  the  expression  ''persons  in 
military  service,"  found  in  section  2  of  the  Act,  included  the 
defendant,  the  failure  to  file  the  affidavit  did  not  affect  the 
jurisdiction  of  the  court  to  render  the  judgment  and  order  it 
entered.  Section  4(a)  declares:  ''That  in  any  action  or  pro- 
ceeding commenced  in  any  court,  if  there  shall  be  a  default  of 
an  appearance  by  the  defendant,  the  plaintiff  before  entering 
judgment,  shall  file  in  the  court  an  affidavit  setting  forth  facts 
showing  that  the  defendant  is  not  in  military  service.  If  un- 
able to  file  such  affidavit,  plaintiff  shall,  in  lieu  thereof,  file  an 
affidavit  setting  forth  that  the  defendant  is  in  the  military  ser- 
vice or  that  plaintiff  is  not  able  to  determine  whether  or  not 
defendant  is  in  such  service.  If  an  affidavit  is  not  ffied  showing 
that  the  defendant  is  not  in  the  military  service,  no  judgment 
shall  be  entered  without  first  securing  an  order  of  court  direct- 
ing such  entry,  and  no  such  order  shall  be  made  if  the  defend- 
ant is  in  such  service  until  ^ter  the  court  shall  have  appointed 
an  attorney  to  represent  defendant  and  protect  his  interest  and 
the  court  shall,  on  application,  make  such  appointment." 
Then  follow  provisions  to  the  effect  that  unless  it  appears  that 
the  defendant  is  not  in  military  service,  the  court  may  require 
as  a  condition  before  judgment  is  entered  that  the  plaintiff  file 
a  bond  to  indemnify  him  against  any  loss  or  damage  that  he 
may  suffer  by  reason  of  the  judgment.  The  court  is  also 
authorized  to  make  any  other  order,  or  to  enter  such  a  judgment 
as  in  its  opinion  may  be  necessary  to  protect  the  defendant. 
These  are  all  the  provisions  in  the  Act  on  this  subject.    A  mere 
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reading  of  them  makes  it  clear  that  they  have  to  do  only  with 
the  entry  of  judgments  in  order  to  render  them  enforceable, 
and  not  the  rendition  of  judgments.  In  other  words,  their 
purpose  is  to  delay  the  entry  of  judgment  in  any  case  when 
there  haa  been  a  default,  until  the  court  has  taken  'such  meas- 
ures and  made  such  requirements  of  the  plaintiff  as  will  fur- 
nish the  defendant  with  all  necessary  protection  against  the 
enforcement  of  a  judgment  which  may  injuriously  affect  him  or 
his  interests  while  he  is  absent  in  military  service.  The  filing 
of  the  affidavit  does  not  affect  the  power  of  the  court  to  render 
judgment,  nor  would  the  omission  to  file  it  affect  the  judgment 
after  entry  or  be  more  than  an  irregularity  within  jurisdiction. 
The  order  is  annulled. 

Order  annulled. 

Me.  Justice  Hollowat  and  Mb.  Justice  Cooper  concur. 

S5  Mont.— 89 
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IONS DURING  THE  PERIOD  EMBRACED 

IN  THIS  VOLUME. 


No.  4,089.— POSTAL  TELEGRAPH  CABLE  CO.,  Appellant, 
V.  JOSEPH  P.  DONOVAN  w  al.,  RESPONDiaras. 

Appeal  from  District  Court,  Silver  Bow  County, 

Decided  May  6,  1918. 

PER  CURIAM. — ^Upon  motion  of  the  appellant  herein  the 
appeal  in  the  above-entitled  cause  is  hereby  dismiised. 

Mr.  J.  A.  Poore,  for  Appellant. 


No.  3,920.— STATE,  Respondent,  v.  ERNEST  GUIDETTE, 

Appkllant. 

Appeal  from  District  Court,  BicUand  County;  C.  C.  Hurley, 
Judge. 

Decided  May  31,  1918. 

PER  CURIAM. — ^Upon  motion  of  the  appellant  herein  and  for 
good  cause  shown,  the  appeal  in  the  above-entitled  cause  is  this 
day  dismissed. 

Mr.  B.  0.  Lunke  and  Mr.  Henri  J.  Haskett,  for  Appellant. 

Mr.  Jos.  B.  Poindexter,  Attorney  (General,  for  the  State. 
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No.  4,155. — In  the  Matteb  of  the  Estate  of  W.  A.  WELLS, 

Deceased. 

Appeal  from  Disirici  Court,  Carbon  County;  A.  C.  Spencer, 
Judge. 

Decided  May  31,  19l8. 

PEE  CURIAM. — ^Upon  motion  of  the  appellant  herein,  the 
appeal  in  the  above-entitled  cause  is  this  day  dismissed. 

Mr.  W.  A.  Walls,  Mr.  E.  E.  Enietiine  and  Mr.  B.  0.  Wiggen^ 

horn,  for  Appellant. 

Mr.   H.   C.   Crippen  and  Messrs.   Ooddard  dk   Clark,   for 

Respondent. 


Nos.  4,064,  4,149.— KATHERYN  BOWN,  Respondent,  v. 
BENJAMIN  W.  BOWN,  Appellant. 

Appeal  from  District  Court,  Missoula  County;  B.  Lee  Mc- 
CvMoch,  Judge. 

Decided  June  17,  1918. 

PER  CURIAM. — Upon  motion  of  the  appellant  herein,  the 
appeals  in  the  above-entitled  causes  are  this  day  dismissed. 

Messrs.  McCormick  dk  BusseU,  for  Appellant 

Messrs.  Mulroney  dk  Mvlroney,  for  Respondent 
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No.   4,148.— STATE,    Respondent,   v.    EDITH   B.    COLBY, 

Appellant. 

Appeal  from  District  Court,  Sanders  County,  in  the  Fourih 
Judicial  District;  J.  M.  Clements,  a  Judge  of  the  First  District, 
presiding. 

Decided  June  22,  1918. 

PER  CURIAM. — Pursuant  to  the  motion  of  respondent 
herein,  and  for  good  cause  shown,  the  appeal  in  the  above- 
entitled  action  is  hereby  dismissed. 

# 

Mr.  J.  T.  Mulligan,  of  the  Bar  of  Spokane,  Washington,  and 
Mr.  H.  C.  Schultz,  for  Appellant. 


No.  4,246.— THAD  S.  SMITH,  Respondent,  v.  JACOB  MIL- 

LEB,  Appellant. 

Appeal  from  District  Court,  YellouTstone  County;  A.  C. 
Spencer,  Judge. 

Decided  September  1,  1918. 

PER  CURIAM. — The  motion  of  respondent  to  dismiss  the 
appeal  herein  was,  after  due  consideration  by  the  court,  granted 
and  the  appeal  is  accordingly  dismissed. 

Mr.  B.  L.  Price  and  Messrs.  DeUwou  dk  Moore,  for  Appellant. 

Mr.  Thad  S.  Smith,  for  Respondent. 
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No.  4,292.— STATE  ex  rel.  7AC0B  MILLER,  Relator*  v. 
DISTRICT  COURT  bt  al.,  Rbspondbnts. 

Originals  application  for  writ  of  review  to  the  Distriet  Court 
of  Yellowstone  County,  and  A.  C.  Spencer,  Judge. 

Decided  October  11,  1918. 

PER  CURIAM. — ^Application  for  writ  of  review  herein  waa 
thia  day,  after  due  consideration  by  the  court,  denied. 

Mr.  B.  L.  Price  and  Messrs.  Delavau  dt  Moore,  for  Relator. 


No.  4,291.— LEO  H.  McCLELLAN,  Appellant,  v.  CHAS.  D. 

McLURE   ET  AL.,  Respondent. 

Appeal  from  District  Court  of  Oranite  County,  in  the  Third 
Judicial  District;  B.  Lee  McCulloch,  a  Judge  of  the  Fourth 
District,  presiding. 

Decided  October  16,  1918. 

PER    CURIAM. — Pursuant    to   stipulation    of  the   parties 

herein,  the  appeal  in  this  cause  is  hereby  dismissed. 

Mr.  H.  H.  Parsons  and  Mr.  8.  P.  WUson,  for  Appellant. 

Mr,  Wingfield  L.  Broum,  Mr.  B.  Lewis  Brown  and  Messrs. 
Maury,  Wheeler  dk  Melzner,  for  Respondents. 
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No.  4,299.— ANKER  0.  TOREISON,  Appellant,  v.  C.  F.  CAS- 
TLE BT  AL.,  RbSPONDSNTB. 

Appeal  from  District  Court,  Teton  County. 

Decided  November  9,  1918. 

PER  CURIAM. — ^Respondents'  motion  to  dismiss  the  appeal 
in  the  above-entitled  cause  is  hereby  granted  and  the  appeal 
accordingly  dismissed. 

Messrs.  Kotz  &  Mdumby,  for  Appellant. 

Messrs.  Norris  dk  Hurd,  for  Respondents. 


No.  4,322.— STATE  bx  rel.  S.  C.  FORD,  Attobnet  Gbnbbal, 
Relator,  v.  SAM  L.  ANDERSON,  County  Clerk  op  Sil- 
ver Bow  County,  Respondent. 

Original  application  for  writ  of  mandate  to  compel  the  re- 
spondent, as  clerk  and  recorder  of  Silver  Bow  County,  to  per- 
mit relator,  his  assistants  and  such  other  persons-  as  he  might 
employ,  to  inspect  and  examine  all  public  documents  and 
records  relating  to  the  general  election  held  in  Silver  Bow 
county  on  November  5,  1918.  Alternative  writ  ordered  issued 
on  November  26,  1918,  made  returnable  on  December  2,  1918. 

Note  :  The  court  thereafter,  and  prior  to  the  day  set  for  hear- 
ing, having  been  notified  that  respondent  Anderson  had  com- 
plied with  the  writ  asked  for  by  relator,  on  December  9 
ordered  that  respondent  pay  the  costs  of  the  application,  amount- 
ing to  $10.45. 

Mr.  8:  C.  Ford,  Attorney  (Jeneral,  and  Mr,  Frank  Woody, 
Assistant  Attorney  Qeneral,  for  Relator. 
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No.  4,138.— FRED  C.  AUGOOD,  Respondent,  v.  FRANK  L. 
HOAR,  Respondent;  GREAT  NORTHERN  RT.  CO-, 
Appellant. 

Appeal  from  District  Court,  Silver  Bow  County;  J.  J.  Lynch, 
Judge. 

Decided  December  80,  1918. 

PER  CURIAM. — Pursuant  to  stipulation  of  the  parties 
herein,  it  is  ordered  that  the  appeal  in  the  above-entitled  cause 
be,  and  the  same  is  hereby,  dismissed,  each  party  paying  his 
own  costs. 

Messrs.  Yeazey  dk  Veazey,  for  Appellant 

Messrs.  McCaffery  di  Tyler,  for  Respondent  Augood. 


No.    4,334.-0.    C.    BRONSON,    Respondent,    v.    THOMAS 

PITCH,  Appellant. 

Appeal  from  the  District  Court,  HiU  County, 

Decided  December  30,  1918. 

PER  CURIAM. — ^Upon  motion  of  respondent  to  dismiss  the 
appeal  herein  for  failure  of  appellant  to  file  his.  record  on  ap- 
peal within  the  time  prescribed  by  law,  the  appeal  is  hereby 
dismissed. 

Mr.  Talbert  Erickson,  for  Appellant. 

Messrs.  Stranahdm  d  Stranahan,  for  Respondent. 
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No.  4,152;— CIPBIANO  QARBIGA,  Rbspondbnt,  v.  CHICAGO, 
'  MILWAUKEE  &  ST.  P.  BY.  CO.,  Appeliant. 

Appeal  from  District  Court,  Missoula  CovaUy;  Theo.  Lentz, 
Judge. 

Decided  January  20,  1919. 

PER  CURIAM. — The  above-entitled  catuse  having  been  com- 
promised and  settled,  the  appeal  herein  is  hereby  disnussed  as 
per  stipulation  of  the  parties. 

Mr.  Henry  C.  Stiff,  for  Appellant. 

Messrs.  Mvlroney  &  Mvlrofisy,  for  Respondent. 


No.  4,355.— STATE  bx  rbl.  MARY  SATRANG,  Rblatrix,  v. 
DISTRICT  COURT  bt  al.,  Rbspondents. 

Original  application  for  writ  of  prohibition  against  the  Dis- 
trict Court  in  and  for  the  County  of  Fergus,  and  Roy  E.  Ayers, 
a  Judge  thereof,  to  prohibit  respondents  from  proceeding  fur- 
ther in  the  cause  entitled  Mary  Satrang  v.  Helen  L.  Warr  et  al., 
pending  in  said  District  Court 

Decided  January  24,  1919. 

PER  CURIAM. — The  petition  of  relatrix  herein  for  a  writ 
of  prohibition  against  the  above-named  respondents,  presented 
to  the  court  this  day,  is  after  due  consideration  denied. 

Mr.  John  A.  Coleman,  for  Relatrix. 
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No.  4,359.— STATE  bx  kel.  .HAZEL  LOUNDAGIN,  Bblatbcc, 
V.  DISTRICT  COUBT  bt  al.,  Rbspondbnts. 

Ori^nal  application  for  writ  of  supervisory  control  against 
the  District  Court  of  Chouteau  County  and  John  W.  Tattan, 
Judge  thereof.  On  return  day,  February  10,  1919,  respondents 
did  not  appear;  relatrix  presented  her  proof,  and  the  cause 
was  submitted  for  judgment  and  decision. 

Decided  February  13,  1919. 

FEB  CURIAM. — ^This  cause  coming  on  for  judgment  and 
decision,  it  is  now  here  oirdered  and  adjudged  by  this  court  that 
a  writ  of  supervisory  control  issue  as  prayed  for,  directing  the 
district  court  of  Chouteau  county,  and  the  Honorable  John  W. 
Tattan,  judge  thereof,  to  set  aside  the  order  made  on  Friday, 
January  10,  1919,  revoking  the  order  made  on  January  8,  1919, 
transferring  the  cause  entitled  Hazel  Loundagin  v.  Herbert  Buhl 
et  al,,  to  the  district  court  of  Cascade  county  for  trial,  and  to 
enter  an  order  retransf erring  said  cause  to  Cascade  county  for 
trial.    Costs  herein  to  be  taxed  against  respondents. 

Mr.  H.  8.  McOinley,  for  Belatrix. 


No.  4,367.— STATE  ex  rel.  W.  F.  DUNN  bt  al.,  Bklatobs,  v. 
DISTBICT  COUBT  bt  al.,  Bbspondents. 

Original  application  for  writ  of  prohibition  to  restrain  the 
District  Court  in  and  for  the  County  of  Lewis  and  Clark,  and 
R.  Lee  Word,  a  judge  thereof,  from  proceeding  with  the  trial 
of  the  cause  entitled  The  State  of  Montama  v.  W.  F.  Dunn  et  al., 
pending  in  said  court. 

Decided  February  17,  1919. 
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PER  CURIAM. — ^This  eauise)  coming  on  for  judgment  and 
decision,  it  is,  on  consideration,  now  here  ordered  and  adjudged 
by  this  court  that  the  motion  to  quash  interposed  by  respond- 
ents, be  and  the  same  is  hereby  sustained  and  the  proceeding 
is  accordingly  dismissed. 

Messrs.  Nolan  dk  Donovan  and  Messrs.  Wheeler  dk  Bdldwin, 
for  Relators. 

Mr.  Lester  Dodle,  County  Attorney  of  Lewis  ft  Clark  County, 
and  Mr,  Jos.  B.  Wine,  Jr.,  Assistant  County  Attorney,  for 
Respondents. 


No.  4,382.— STATE  kx  bssl.  S.  V.  STEWART,  GtovBUNOB, 
ET  AL.,  AS  Members  of  the  State  Boabd  of  Equalization^ 
Relators,  v.  C.  H.  MARTIEN,  County  Assessor,  Re- 
spondent. 

Original  application  by  relators  as  members  of  the  State 
Board  of  Equalization  of  the  State  of  Montana,  for  writ  of 
mandate  to  compel  the  respondent,  as  assessor  of  the  county 
of  Lewis  &  Clark,  in  listing,  valuing  and  assessing  prop- 
erty for  taxation  in  said  county  for  the  year  1919,  to  comply 
with  the  provisions  of  House  Bill  30,  passed  by  the  Sixteenth 
Legislative  Assembly  and  approved  on  February  28,  1919,-  and 
with  the  instructions  and  directions  of  the  State  Board  of 
Equalization. 

Decided  March  20,  1919. 

PER  CURIAM.— The  application  of  relators  for  writ  of 
mandate  herein  was  this  day,  after  due  consideration,  denied. 

Mr.  8.  C.  Ford,  Attorney  Qeneral,  for  Relators. 
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No.  4,385.— ARTHUR  WILLIAMS,  Respondent,  v.  GREAT 
NORTHERN  RAILWAY  CO.,  Appellant. 

Decided  March  24,  1919. 

PER  CURIAM.— Pursuant  to  stipulation  of  the  parties,  the 

appeal  herein  is  this  day  dismissed. 

Messrs.  Veazey  <fe  Veazey  and  Mr.  W.  L.  Clift,  tor  Api>ellant 
Mr.  Oeorge  D.  Toole,  for  Respondent. 


No.  4,395.— STATE  ex  rbl.  WM.  P.  DUNN,  Relator,  v.  CHAS. 
H.  TREACY,  City  Clbek,  Respondent, 

and 

No.  4,396.— STATE  ex  eel.  JAMES  J.  MCCARTHY,  Relatob, 
V.  CHAS.  H.  TREACY,  City  Clerk,  Respondent. 

Original  applications  for  writ  of  mandate  to  compel  respond- 
ent, as  clerk  of  the  city  of  Butte,  Montana,  to  place  the  names 
of  relators  in  the  above-entitled  proceedings  upon  the  official 
ballot  and  the  voting  machines  to  be  used  in  the  municipal 
election  to  be  held  in  said  city  on  the  seventh  day  of  April,  1919. 

Decided  April  5,  1919. 

PER  CURIAM.— This  cause  having  this  day,  after  taking  of 
proof  and  hearing  arguments  of  counsel  for  respective  parties, 
been  submitted  for  judgment  and  decision,  the  court,  after  due 
consideration,  being  of  opinion  that  within  the  time  intervening 
between  the  hour  of  submission  (at  about  4:30  in  the  afternoon 
of  Saturday,  April  5,  1919),  and  the  day  of  election  (the  Mon- 
day following,  April  7,  1919),  it  could  not  intelligently  examine 
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and  determine  the  important  questions  presented  by  counsel, 
and  for  the  further  reason  that  after  said  election  such  questions 
would  be  only  moot  questions,  hereby  orders  and  adjudges  that 
the  above  causes  be  dismissed. 

Messrs,  Wheeler  dk  Baldwin  and  Messrs.  Nolan  dh  Doruwan, 
for  Relators. 

Mr,  Henry  C,  Smith,  Mr.  WUliam  T.  Pigott,  Mr.  D.  M.  Kelly, 
and  Mr.  WHUam  Meyer,  for  Respondent 


No.  4,393.-0.  E.  EVANS,  Appellant,  v.  J.  H.  MORAN  and 
AETNA  CASUALTY  &  SURETY  CO.,  Respondents. 

Appeal  from  District  Court,  Richland  County;  C.  C.  Hurley, 
Judge. 

Decided  April  W,  1919. 

# 

PER  CURIAM. — Upon  motion  of  respondent  herein,  and  for 
the  reason  that  the  above-named  appellant  has  failed  to  jSle  the 
record  on  appeal  herein  within  the  time  specified  by  law,  the 
appeal  in  this  cause  is  hereby  dismissed. 

Mr.  F.  P.  Leiper  and  Mr.  F.  J.  Matoushek,  for  Respondents. 

Mr,  B.  0.  Lunke,  for  Appellant. 
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ABANDONMENT. 
See  Mines  and  Mining,  2;  Waters  and  Water  Bights,  4,  10,  12. 

A(XX>UNT  STATED. 
What  is  not. 

1.  In  an  action  to  recover  commissions  on  sales  of  farm  implements 
under  an  agency  contract,  a  "settlement  sheet/'  the  debit  and  credit 
sides  of  which  apparently  balanced  and  which  was  signed  by  plaintiffs, 
held,  under  the  circumstances,  not  to  constitute  an  account  stated,  t.  e., 
an  agreement  that  nothing  was  due  them  for  servioes  performed  in 
making  the  sales. — ^Bjomeby  t.  Minneapolis  Threshing  Machine  Co., 
287. 

What  may  Cbnstitute. 

2.  The  approval  of  an  account  against  an  estate  by  the  decedent  in 
his  lifetime  after  examination  of  it  and  his  expressed  intention  to  pay 
it  constituted  it  an  account  stated,  and  proof  of  the  separate  items 
thereof  was  not  necessary  to  entitle  plaintiff  to  recover. — Boy  ▼.  King's 
Estate,  567. 

Action  on  Open  Account — Evidence. 

3.  Evidence  showing  an  account  stated  is  sufficient  to  support  a  causa 
of  action  on  an  open  account. — ^Boy  v.  King's  Estate,  567. 

AOKNOWLEDGMENTa 

To  entitle  instrument  to  record,  must  be  acknowledged    by  whom, — sea 
Becords,  1. 

ACTIONS. 

(inversion  of  property  of  intestate — Bight  of  action  in  posthamoui  heix,^ 
.    see  Descent  and  Distribution. 

Prosecution  of, — see  Injunction,  7,  8. 

Bight  of  action, — see  Waiver,  4. 

Dismissal-^Want  of  Prosecution — Discretion. 

1.  Whether  an  action  should  be  dismissed  for  want  of  prosecution 
is  a  question  addressed  to  the  discretion  of  the  trial  court. — Silver  t. 
Eakins,  210. 

ADMISSIONS. 

See;  also.  Counterclaims,  1;  Evidence,  20,  36-39;  Pleading  and  Practice,  15. 

By  filing  demurrer  and  motion  to  quash  alternative  writ  of  mandate,- 
Mandamus,  L 

ADYEBSE  POSSESSION. 
See  Prescription. 

AGENCY. 
See  Principal  and  Agent. 

AGBEED  STATEMENTS. 
Beview-— Conclusiveness, — see  Appeal  and  Error,  23-25. 
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ALIMONY. 
See  Husband  and  Wife,  8b 

AMENDMENTS. 
Of  judgments,— eee  Judgments,  3-6,  10-13;  Appeal  and  Error,  26. 
Pleadings — ^When  deemed  amended, — see  Pleading  and  Praetieei  i. 
Of  statates,— see  Statutes  and  Statutorj  Construetion,  10. 

APPEALABLE  ORDERS. 
See  Appeal  and  Error,  34,  35. 

APPEAL  AND  ERROR. 
Nonprejudicial  error,— see  Harmless  Error. 

Criminal  Law — Conflicting  Evidence — Judgment — ^Review. 

1.  The  Terdiet  of  the  jury  in  a  capital  case  based  on  conflicting  tes- 
timony and  approved  hj  an  order  overrulinff  a  motion  for  a  new  trial 
will  not  be  disturbed  on  appeal. — State  t.  Inieh,  1. 

Same — Trial — Exceptions — Review. 

2.  Rulings  of  tlie  court  made  during  the  trial  of  a  criminal  cause 
to  which  no  exceptions  were  reserved  are  not  reviewable  on  appeaL— 
State  V.  Inich,  1. 

Same — Appeal — Exceptions — Briefs — ^Assignments  of  Error— Waiver. 

3.  Assignment  of  error  based  upon  alleged  objectionable  remmrks 
made  during  trial  by  the  county  attorney  but  not  excepted  to  nor 
argued  in  appellant's  brief  will  be  deemed  waived. — State  v.  Inich,  1. 

Same — Trial — Remarks  by  Judge — Harmless  Error. 

4.  Where  the  trial  court  in  its  instructions  admonished  the  jury  to 
disregard  any  comments  or  remarks  made  by  it  in  admitting  or  ex- 
cluding evidence,  alleged  error  in  this  regard  was  rendered  harmless. — 
State  V.  Inich,  1. 

Conflicting  Evidence — Review. 

5  and  6.  Where  the  evidence  is  in  sharp  conflict  and  that  of  plaintiff 
does  not  appear  so  inherently  improbable  that  it  cannot  be  true,  a  verdict 
for  plaintiff  will  not  be  disturbed. — Moelleur  v.  Moelleur,  30. 

Findings — Conflicting  Evidence. 

7.  The  flndings  of  the  district  court  made  in  a  law  action  tried  with- 
out a  jury  will  be  accepted  as  flnal  on  appeal  if  there  is  any  sub- 
stantial evidence  to  support  them. — Teagarden  v.  Calkins,  35. 

Appeal — Record — Sufficiency. 

8.  Where  the  record  on  appeal  contains  certifled  copies  of  the  papers 
making  up  the  judgment-roll,  the  fact  that  it  does  not  contain  a  copy 
of  such  roll  made  up  and  certifled  as  such  does  not  demand  a  dismissal 
of  the  appeal. — Eby  v.  City  of  Lewistown,  113. 

Offer  of  Proof — ^When  Unnecessary. 

9.  The  rule  requiring  an  offer  of  proof  by  the  party  who  desires  to 
preserve  for  review  a  ruling  sustaining  an  objection  to  a  question  put 
to  a  witness  does  not  apply  when  the  question  indicates  the  evidence 
sought,  or  where  the  effect  of  the  rulinf^  is  to  exclude  all  evidence  on 
a  given  subject  under  a  mistaken  notion  that  it  is  not  within  the 
issues. — Eby  v.  City  of  Lewistown,  113. 

Criminal  Law — Appeal — PVe j udice — Presumptions. 

10.  Prejudice  to  appellant  in  a  criminal  cause  will  not  be  presumed 
but  must  be  made  to  appear,  either  affirmatively  by  the  record  or  by 
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a  denial  or  invasion  of  a  substantial  right  from  which  the  law  impntet 
prejudice. — State  v.  Hall,  182. 

Bill  of  Exceptions — Certificate — Effect. 

11.  Where  the  record  on  appeal  recites  that  a  deed  was  offered  and 
received  in  evidence,  but  the  instrument  is  absent  from  the  tran- 
script, a  recital  in  the  certificate  that  the  bill  of  exceptions  contains 
all  the  evidence  is  of  no  avail  in  face  of  the  afiirmative  showing  that 
it  does  not. — Lee  v.  Laugherj,  238. 

Judgments— Correct  Result — ^Wrong  Reason — Surplusage. 

12.  Where  the  correct  result  was  reached  in  an  action  involving  title 
to  real  property,  it  is  immaterial  that  the  court  adopted  a  wrong  theory 
and,  the  judgment  being  sufficient,  any  unnecessary  recitals  in  it  will 
be  treated  as  surplusage. — Lee  v.  Laughery,  238. 

Pleading — Inconsistency — Theory  of  Case. 

13.  Plaintiff's  allegation  that  he  acquired  title  to  a  ditch  by  prescrip- 
tion having  been  surplusage,  he  was  not  estopped,  on  the  ground  of 
inconsistency,  to  assert  an  appeal  that  he  obtained  title  by  exchange 
of  one  ditch  for  another. — Babcock  v.  Gregg,  317. 

Injunction — Findings — New  Trial — ^Review  of  Evidence. 

14.  The  question  of  the  sufficiency  of  the  evidence  to  support  the  find- 
ings  of  the  court  in  a  suit  for  an  injunction  may  be  raised  on  appeal 
from  the  order  denying  a  new  trial. — Babcock  v.  Gregg,  317. 

Bill  of  Exceptions — Settlement  and  Certification — Presumptions. 

15.  Where  the  presumption  of  correctness  arising  from  the  settlement 
and  certification  of  a  bill  of  exceptions  is  not  rebutted,  it  is  conclusive. 
State  V.  Tate,  343. 

Conflict  in  Evidence — Affirmance. 

16.  Where  a  verdict,  based  upon  evidence  in  substantial  conflict  has 
the  approval  of  the  district  court  as  shown  by  its  denial  of  a  new 
trial,  the  supreme  court  will  not  interfere  even  though  the  evidence  as 
appearing  in  the  record,  seems  to  preponderate  in  favor  of  the  appel- 
lant.— Matoole  v.  Sullivan,  363. 

Theory  of  Case. 

17.  On  appeal  a  party  is  bound  by  the  theory  upon  which  he  tried  his 
case  in  the  district  court. — Roberts  v.  Sinnott,  3d9. 

Conflict  in  Evidence — Affirmance  of  Judgment. 

18.  Where  a  verdict  rendered  on  substantially  conflicting  evidence  and 
which  has  the  indorsement  of  the  trial  judge  as  evidenced  by  his  refusal 
to  grant  retrial,  the  supreme  court  wifi  not  interfere. — Roberts  v. 
Sinnott,  369. 

Appeal — Correct  Ruling — Wrong  Reason. 

19.  Where  a  ruling  of  the  district  court  in  the  exclusion  of  evidence 
was  right,  the  fact  that  the  reason  for  it  was  erroneous  is  immaterial. 
Roberts  v.  Sinnott,  369. 

Law  of  Case. 

20.  A  holding  of  the  supreme  court  on  appeal  becomes,  the  law  of  the 
case  on  a  retrial  and  on  a  subsequent  appeal. — Barnard  Realty  Co.  v. 
City  of  Butte,  384. 

Equity  Cases — Extent  of  Beview. 

21.  The  supreme  court  on  appeal  in  equity  cases  must,  under  sec- 
tion 6253,  Revised  Codes,  review  and  determine  all  questions  of  fact, 
due  allowance  being  made  for  the  more  advantageous  position  occupied 
by  the  trial  judge  in  passing  upon  the  credibility  of  the  witnesses,  as 
well  as  questions  of  law,  unless  for  good  cause  shown  a  new  trial  should 
be  ordered. — Barnard  Realty  Co.  v.  City  of  Butte,  384. 

66  Mont.— 40 
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6ame — ^Decree  Baaed  on  Ineompatible  Theories— BeTiew. 

22.  Under  section  6253,  Etevised  Codes,  the  supreme  eonrt  win  is  mB 
equitj  ease,  the  decree  in  which  was  founded  upon  ioeompatible  theorisa, 
dispose  of  the  canse  on  its  merits,  all  the  efidenee  being  presented  in 
the  record,  bj  eliminating  from  the  decree  findings  based  npon  the 
erroneous  theory,  and  adopting  those  founded  upon  the  correct  ona 
supported  by  the  eridence. — ^Lowry  ▼.  Carrier,  392. 

Agreed  Statement — E^ent  of  Review. 

23.  In  a  cause  decided  by  the  district  court  upon  an  agreed  statement 
of  facts  (Bey.  Codes,  sec.  6769),  the  office  of  the  supreme  eourt  on 
appeal  goes  no  further  than  to  ascertain  and  determine  whether  the 
trial  court  drew  the  correct  inference  from  the  facts  stipulated  and 
rendered  the  proper  judgment. — ^Bead  ▼.  Lewis  and  dark  County,  412. 

Same — Conclusiveness. 

24.  Where  an  agreed  statement  of  facts  disclosed  that  a  written  eon- 
tract  involving  the  transfer  of  real  and  personal  property  was  under- 
stood and  intended  by  the  grantor  and  grantees  as  granting  a  right  to 
exercise  an  option  to  purchase,  all  others  were  concluded  from  assert- 
ing that  the  transaction  constituted  a  sale. — ^Bead  v.  Lewis  and  Clark 
County,  412. 

Same — Conclusiveness. 

25.  An  agreed  statement  of  fiicts  voluntarily  made  and  submitted  to 
the  trial  court  is  binding  upon  the  parties  and  the  court. — ^Bead  ▼. 
Lewis  and  Clark  County,  412. 

l?flfect  of  Perfection  of  Appeal — ^District  Courts — Jurisdiction. 

26.  After  an  appeal  had  been  perfected  by  intervener  from  a  j  idg^ 
ment  dismissing  faiis  complaint,  the  district  court  lost  jurisdiction  of  the 
cause  so  far  as  his  rights  were  concerned,  and  was  without  authority 
subsequently  to  decree  that  he  was  not  entitled  to  any  of  the  funds 
in  controversy  in  the  action  in  which  he  sought  to  intervene. — ^More- 
land  V.  Monarch  Mining  Co.,  419. 

New  Trial — Setting  Aside  Order — Showing  Necessary. 

27.  It  is  only  upon  a  very  strong  showing  that  the  supreme  court  will 
on  appeal  set  aside  an  order  granting  a  new  trial.'—State  ▼.  Schoen- 
bom,  517. 

Same — Criminal  Law — Appeal — Extent  of  Beview. 

28.  Where,' on  appeal  by  the  state  from  an  order  granting  defendant 
a  new  trial  on  the  ground  that  the  verdict  returned  was  contrary  to 
the  evidence,  it  appears  that  the  jud^e  who  tried  the  cause  also 
granted  the  motion,  the  supreme  court  is  limited  in  its  review  to  an 
examination  of  the  record  to  ascertain  whether  there  is  any  substantial 
conflict  in  the  evidence,  or  an  absence  of  evidence  necessary  to  make 
out  a  case.— State  v.  Schoenbom,  517. 

Same — Criminal  Law — Appeal  and  Error — ^Duty  of  Appellant. 

29.  An  order  panting  a  new  trial  to  defendant  in  a  criminal  cause 
made  by  a  district  judge  other  than  the  one  who  tried  it,  on  the  ground 
that  the  verdict  was  contrary  to  the  evidence,  required  a  determination 
of  the  weight  of  the  evidence — an  exercise  of  judicial  function — and 
the  burden  of  showing  that  the  district  judge  could  not,  in  the  exer- 
cise of  sound  judgment,  conclude  from  the  record  tiutt  the  evidence  was 
insufficient  to  justify  the  verdict  was  upon  the  state. — State  v.  Schoen- 
bom, 517. 

Presumptions. 

30.  In  entering  upon  its  consideration  of  an  appeal,  the  supreme  court 
indulges  the  presumption  that  the  judgment  or  order  fiom  which  the 
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appeal  is  taken  is  eorrect,  the  burden  beings  npon  appellant  to  show 
reTersible  error. — State  v.  Schoenbom,  517. 

Intoxicating  Liquors — Seizure  and  Dest1"uction — Final  Judgment — Appeal. 

31.  The  ttial  of  the  questions  of  ownership  and  the  purpose  for  which 
seized  liquors  were  being  kept  by  the  claimant,  is  one  inter  parteSf  and 
results  in  a  final  judgment  affecting  the  rights  of  the  state  and  the 
elaimant,  from  which,  under  section  70^8,  ^vised  Codes,  either  party 
may  appeal.— State  ex  rel.  Prato  v.  District  Court,  560. 

New  Trial — Notice  of  Intention — Presumptions. 

32.  In  the  absence  of  a  showing  of  lack  of  notice  in  appellantls  of 
the  hearing  of  a  motion  for  a  new  trial,  it  will  be  presumed  that  the 
proceedings  were  regular  and  that  they  had  notice. — Irish  ▼'.  Martin, 
582. 

Pleadings — Sufficiency — New  Trial  Order — ^Review. 

33.  The  sufficiency  of  a  complaint  not  drawn  in  question  in  any  way 
during  trial  could  not  be  considered  by  the  district  court  on  the  hear- 
ing of  the  motion  for  a  new  trial,  and  may  not  be  passed  upon  by 
the  supreme  court  on  appeal  from  the  order  denying  it;  its  sufficiency 
being  reviewable  only  on  appeal  from  the  judgment. — Glendenning  v. 
Slayton,  586. 

Nonappealable  Orders. 

34.  An  appeal  does  not  lie  from  an  order  OTerruling  a  motion  to 
strike  an  affidavit  filed  in  support  of  a  motion  for  the  modification 
of  a  decree  granting  a  divorce,  such  order  not  being  one  of  the  orders 
made  appealable  by  section  7098,  Revised  Codes,  nor  a  special  order 
made  after  final  judgment  from  which  an  appeal  may  be  taken. — Weed 
▼.  Weed,  599. 

Special  Order  After  Final  Judgment — When  Appealable. 

35.  The  special  order  made  after  final  judgment  from  which  an  ap- 
peal lies  must  be  one  affecting  rights  incorporated  in  a  judgment  previ- 
ously entered. — ^Weed  v.  Weed,  599. 

ARGUMENT. 

Of  counsel  for  defendant  in  criminal  prosecution — ^Unwarranted  eartailment 
by  court, — see  Attorney  and  Client,  6-7. 

ASSBSSOBa 
See  Taxation. 

ASSUMPSIT. 
Breach  of  trust, — sea  Trusts,  1. 


ATTACHMENT. 
Enjoining  proceedings, — see  Injunctions,  12. 
Growing  crops  subject  to, — see  Mortgages,  1. 

Intervention — Right  of  Third  Party  Claimant. 

1.  A  third  party  who  claimed  to  own  property  which  had  been  at- 
tached to  secure  any  judgment  which  might  be  recovered  in  an  action, 
had  such  an  interest  in  the  subject  matter  of  the  litigation  as  to  en- 
title him  under  section  6496,  Revised  Codes,  to  intervene  and  have  Ub 
rights  determined. — Moreland  v.  Monarch  Mining  Co.,  419. 
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Same — Alternative  Bemedies — Effect. 

2.  The  fact  that  a  party  claiming  an  interest  in  attaebed  property  mK} 
have  a  remedy,  after  seizure  or  sale,  under  section  6673,  Revised  Codes, 
or  by  an  action  in  conversion  or  replevin,  does  not  deprive  him  of  his 
right  to  intervene  in  the  action  in  which  the  attachment  was  procured. 
Moreland  v.  Monarch  Mining  Co.,  419. 

ATTORNEY  AND  CLIENT. 

Fees — When  special  administrator  entitled  to, — see  EkecutOrs  and  Admin- 
istrators, 9. 

Disbarment — Deceiving  Court — False  Testimony. 

1.  Held,  that  an  attorney  who  testified  at  a  divorce  proceeding  that 
the  defendant  was  insane  at  the  time  he  entered  into  the  marriage 
contract,  although  he  had  himself  advised  the  marriage  and  knew 
that  he  was  incompetent,  was  guilty  of  an  attempt  to  deceive  the  trial 
court  and  merits  disbarment. — In  re  O'Keefe,  200. 

Same — Deceiving  Court — ^False  Testimony — Defenses. 

2.  Where  an  attorney  is  shown  to  have  knowingly  and  willfully  tes- 
tified falsely  to  aid  a  litigant  to  establish  a  baseless  claim,  the  fact  that 
the  trial  court  did  not  believe  but  rejected  his  testimony  is  no  defense 
in  a  proceeding  for  his  disbarment  under  a  charge  that  he  attempted 
to  deceive  the  court. — In  re  O'Keefe,  200. 

Retention  of  Funds — Disbarment  or  Suspension. 

3.  Where  an  attorney  admits  his  guilt  of  professional  misconduct  con- 
sisting of  failure  for  some  thirty-one  months  to  account  to  his  client  for 
moneys  collected  in  satisfaction  of  judgments  procured  in  the  latter's 
favor,  the  supreme  court  must,  under  sections  6418  and  6420  of  the 
Revised  Codes,  either  disbar  him  permanently  or  suspend  him  for 
a  limiterl  period,  according  to  the  gravity  of  the  offense. — In  re 
Burke,  303. 

Same — Suspension. 

4.  Held,  in  view  of  extenuating  circumstances  exceptional  in  their 
nature,  and  the  fact  that  accused  had  made  full  payment  to  his  client 
of  the  moneys  due  him  with  interest,  since  commencement  of  disbarment 
proceedings  against  him,  that  suspension  for  a  period  of  ninety  days 
is  sufficient  punishment  for  the  offense  referred  to  above. — In  re 
Burke,  303. 

Criminal  Law — Trial — Argument  to  Jury — Duty  of  Attorney. 

5.  It  is  the  duty  of  counsel  for  defendant  charged  with  crime  to  pre- 
sent the  case  of  his  client  on  argument  in  the  light  most  favorable  to 
the  latter,  and  to  that  end  to  urge  upon  the  jury  all  inferences  from 
and  interpretations  of  the  evidence  which  are  not  palpably  unwar- 
ranted, and  so  long  as  he  does  not  misstate  the  testimony,  his  privil^e 
in  this  respect  is  almost  without  limit. — State  v.   Tate,  343. 

Same — Trial — Curtailing  Argument  to  Jury — ^Prejudicial  Error. 

6.  Refusal  of  the  court  to  permit  defendant's  counsel  to  comment  in 
his  argument  to  the  jury  upon  statements  touching  a  material  fact 
made  by  the  prosecutrix  and  her  sister,  which  were  contradictory  of 
each  other,  was  prejudicial  error,  entitling  defendant  to  a  new  trial. — 
State  V.  Tate,  343. 

Same — Trial — Evidence — Remarks  by  Court — Invading  Province  of  Jury.  . 

7.  Remarks  of  the  trial  judge  during  argument  of  defendant's  eoiin- 
sel,  to  the  effect  thnt  prosecutrix  and  her  sister  had  not  testified  to 
a  certain  material  fact  as  counsel  asserted  they  had,  that  no  juror 
was    in    doubt    about    that,    etc,    whereas    such    testimony    had    in 
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faet  been  giTen,  Tirtuallj  resulted  in  a  withdrawal  of  their  state- 
ments from  the  jury  and  eonstituted  prejudicial  error. — State  y.  Tate, 
843. 

AUTOMOBILES. 
See  Personal  Injuries,  &-9. 

BANKBUPTCY. 
"Preference"— Definition. 

1.  A  "preference,"  within  the  meaning  of  the  Bankruptcy  Act  (32 
U.  S.  Stats,  at  Large,  799),  is  a  transfer  of  the  bankrupt's  property 
by  means  of  which  a  creditor  is  enabled  to  obtain  a  greater  percentage 
of  his  debt  than  other  of  the  bankrupt's  creditors. — ^De  Forrest,  Trustee, 
T.  Crane  &  Ordway  Co.,  489. 

What  not  Unlawful  Preference. 

2.  Though  a  transfer  of  a  bankrupt's  property  may  amount  to  a 
preference,  it  is  not  unlawful  in  the  sense  that  it  may  be  avoided  by 
the  trustee  in  bankruptcy  if  made  within  a  specified  time,  unless  the 
creditor  receiving  it  had  reasonable  cause  to  believe  that  the  debtor 
intended  thereby  to  give  him  a  preference. — De  Forrest,  Trustee,  v. 
Crane  &  Ordway  Co.,  489. 

Preference — How  Made. 

3.  To  constitute  a  transfer  of  a  bankrupt's  property  an  unlawful 
preference,  it  is  not  necessary  that  it  be  made  directly  to  the  creditor; 
if  it  is  made  by  another  for  his  benefit,  it  falls  within  the  prohibition 
of  the  Bankruptcy  Act. — De  Forrest,  Trustee,  v.  Crane  &  Ordway  Co., 
489. 

Same — E  vi  deuce — Insufficiency. 

4.  Where  the  evidence  was  insufficient  to  show  that'  at  the  time  appel- 
lant accepted  payment  from  building  contractors  for  material  fur- 
nished by  it  to  a  subcontractor  who  thereafter  was  adjudged  a  bank- 
rupt, it  had  reason  to  believe  that  preferences  were  intended  thereby, 
a  finding  of  the  jury  that  appellant  did  receive  preferences  held 
unwarranted. — ^De  Forrest,  Trustee,  v.  Crane  &  Ordway  Co.,  489. 

Same. 

5.  Knowledge  in  defendant  supply  company  at  the  time  it  received 
payments  on  accounts  due  it  from  one  subsequently  adjudged  a  bank- 
rupt, that  he  then  was  an  absconding  insolvent,  was  sufficient  to 
charge  it  with  notice  that  it  was  receiving  preferences  declared  unlaw- 
ful by  the  Bankruptcy  Act. — De  Forrest,  Trustee,  v.  Crane  &  Ordway 
Co.,  489. 

Same — What  not  Defense. 

6.  Where,  in  order  to  enable  them  to  deliver  buildings  clear  of  claims 
of  lien,  contractors  paid  for  supplies  furnished  to  and  remaining  un- 
paid by  a  subcontractor,  who  thereafter  was  adjudged  a  bankrupt, 
defendant's  contention  in  an  action  by  a  trustee  in  bankruptcy  to 
recover  the  payments  as  unlawful  preferences,  that  the  payors  bore  to 
the  owners  of  the  buildings  the  relation  of  sureties  or  indorsers  for 
the  bankrupt  and  that  therefore  the  payments  made  by  them  con- 
stituted a  discharge  of  their  own  liabilities  to  defendant  supply  com- 
pany, and  did  not  amount  to  preferences,  held  without  merit. — De 
Forrest,  Trustee,  v.  Crane  &  Ordway  Co.,  489. 

Same — Instructions — Inapplicability. 

7.  An  instruction  that  payment  of  money,  due  a  bankrupt,  to  the 
bankrupt's  creditqr  to  avoid  the  possibility  of  the  filing  of  a  material- 
man's lien  by  the  creditor,  would  not  be  a  defense  in  an  action  to 
recover  the  payment  as  an  unlawful  preference  under  the  Bankruptcy 
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Act,  was  proper,  in  the  absence  of  evidence  that  the  defendant  had 
perfected  such  lien. — De  Forrest,  Trustee,  ▼.  Crane  A  Ordwur  Co^ 
489. 

BANKS  AND  BANKING. 

See,  also,  I*ills  and  Notes. 
Bank  books — Copies  of  entries — Inadmissibility, — see  Evidence,  17. 
National  bank  stock — Taxation, — see  Taxation,  24-26. 
Deposits  in  trust, — see  Trusts,  1-3;  Escrow,  1,  2. 

Deposits — Ownership. 

1.  When  money  is  deposited  in  a  bank  it  becomes  itb  property,  the 
bank  assuming  the  relationship  of  debtor  toward  the  depositor;  hence 
use  of  it  by  the  bank  is  a  use  of  its  own  and  not  the  depositor's 
funds. — In  re  Williams'  Estate,  63. 

Benewal — Promissory  Notes — Marking  Unpaid  Note  "Paid" — Effect. 

2.  In  the  absence  of  an  agreement  to  the  contrary,  the  effect  of  the 
renewal  of  a  promissory  note  is  to  extend  the  time  of  payment,  not 
to  discharge  the  obligation,  the  act  of  the  cashier  of  the  payee 
bank  in  stamping  ''paid"  upon  the  old  note  not  changing  the  rale. — 
First  State  Bank  of  Hilger  v.  Lang,  146. 

Authority  of  Cashier. 

3.  The  cashier  of  a  bank,  being  its  agent,  cannot  accept  payment 
of  a  note  in  anything  but  money,  in  the  absence  of  special  authority 
to  that  effect. — First  State  Bank  of  Hilger  v.  Lang,  146. 

Same — Ostensible  Authority. 

4.  Where  the  directors  of  a  bank  by  inattention  to  their  duties  per- 
mit its  cashier  to  conduct  its  afifairs  in  a  certain  manner  for  a  period 
sufficiently  long  to  establish  a  settled  course  of  business,  his  authority 
to  do  anything  the  board  of  directors  might  have  authorized  him  to  do 
will  be  implied  in  favor  of  an  innocent  third  party,  even  though  the 
bank  is  defrauded  by  his  acts. — f^rst  State  Bank  of  Hilger  ▼.  Lang, 
146. 

Cashier — Ostensible  Authority — ^Who  cannot  Assert. 

5.  The  president  of  a  bank  who  himself,  as  one  of  the  board  of 
directors,  had  carelessly  permitted  its  cashier  to  conduct  its  affairs 
in  his  own  way,  was  in  no  position  to  assert  his  own  misconduct  as 
the  basis  of  ostensible  authority  in  the  cashier  to  release  him  from 
liability  on  a  note  on  which  his  name  appeared  as  one  of  the  makers. — 
First  State  Bank  of  Hilger  v.  Lang,  146. 

Same — Ostensible  Authority — ^How  Conferred. 

6.  Ostensible  authority,  within  the  meaning  of  section  5432,  Bevised 
Codes,  in  an  agent  (a  bank  cashier)  to  do  an  otherwise  unauthorized 
act,  is  not  conferred  by  an  isolated  act  of  carelessness  on  the  pert 
oi  his  principal,  but  can  be  derived  only  from  a  long  course  of  mis- 
conduct indulged  in  by  the  latter. — First  State  Bank  of  Hilger  v.  Lang, 
146. 

Same — Keleasing  Security. 

7.  Without  authority  from  the  board  of  directors  of  a  bank,  neither 
the  president  nor  its  cashier  can  release  one  of  its  debtors  from  lia- 
bility on  a  note,  and  where  such  power  is  asserted,  clear  and  eour 
vincing  proof  is  required  to  show  that  the  board  intended  to  confer  it. 
First  State  Bank  of  Hilger  v.  Lang,  146. 

Same — Directors — Dealing  With  Corporation — Burden  of  Proof. 

8.  Whenever  it  appears  that  a  director  has  been  dealing  with  his 
bank,  the  burden  is  on  him  to  show  that  his  dealings  have  been  fair 
and  hoppst  and  that  it  has  not  suffered  from  his  acts. — First  State 
Bank  of  Hilger  v.  Lang,  146. 
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Same — ^Katifleation  of  Aet  of  Cashier. 

9.  Under  section  5429,  Revised  Codes,  it  is  essential  to  tlie  ratifi- 
cation of  an  unauthorized  act  of  an  agent,  that  the  principal  had  fuU 
knowledge  of  all  material  facts  relative  to  the  transaction  at  the  time 
of  the  alleged  ratification. — First  State  Bank  of  Hilger  v.  Lang,  146. 

Same — Ratification  of  Act  of  Cashier — Availability  of  Defense. 

10.  While  knowledge  of  the  affairs  of  a  bank  hy<  its  directors  will 
be  presumed  in  favor  of  an  innocent  third  party  where  ratification 
of  an  unauthorized  act  of  its  cashier  is  alleged,  no  such  presump- 
tion is  indulged  in  favor  of  its  president,  who  is  also  a  director  and 
who  seeks  to  profit  by  such  act,  resulting  in  his  release  from  liability 
on  a  promissory  note  signed  by  him  as  an  accommodation  maker. — 
First  State  Bank  of  Hilger  ▼.  Lang,  146. 

Same. 

11.  Since  the  effect  of  an  action  against  the  maker  of  a  note  on 
which  defendant  bank  president  was  jointly  liable  was  to  lessem 
the  latter's  liability  by  recovering  what  could  be  recovered  from  his 
comaker,  defendant  was  not  in  position  to  assert  that  by  bringing  that 
action,  the  bank  had  ratified  the  unauthorized  conduct  of  its  cashier 
(par.  10,  above)  and  thus  discharged  him  from  further  liability. — First 
State  Bank  of  Hilger  v.  Lang,  146. 

Authority  of  Cashier— Question  of  Law — ^Directed  Verdict. 

12.  Where  the  evidence  touching  the  actual  and  ostensible  power  of 
a  bank  cashier  to  release  security  was  undisputed,  the  question  of  his 
authority  in  the  premises  was  one  of  law  and  the  trial  court  could 
properly  direct  a  verdict. — ^First  State  Bank  of  Hilger  v.  Lang^  146. 

BILL  OF  EXCEPTIONS.  ' 
Certificate — Effect, — see  Appeal  and  Error  11. 
Settlement, — see  Laches. 

Settlement  and  Certification — ^Presumptions. 

1.  Where  the  presumption  of  correctness  arising  from  the  settle- 
ment and  certification  of  a  bill  of  exceptions  is  not  to^butted  it  is 
conclusive. — State  ▼.  Tate^  343. 

BILLS  AND  NOTES. 
Mortgage  foreclosure — Fraud, — see  Fraud,  3-6. 

Injunction    pendente   lite   to    restrain   transfer   of   promissory   notes, — see 
Injunction^  1,  2,  3. 

Promissory  Notes — Accommodation  Maker — Liability. 

1.  Under  the  negotiable  instruments  law  (sees.  5844,  5877,  Rev. 
Codes),  an  accommodation  maker  of  a  promissory  note  is  primarily 
liable,  and  is  not  discharged  by  an  extension  of  time  given  his 
comaker;  the  fact  that  plaintiff — a  holder  for  value — knew  that 
defendant  was  an  accommodation  maker  did  not  change  the  rule. — 
First  State  Bank  of  Hilger  v.  Lang,  146. 

Payable  in  Money. 

2.  A  promissory  note  legally  imports  a  promise  to  pay  in  money 
only. — ^First  State  Bank  of  Hilger  v.  Lang,  146. 

Renewal — ^Effect — Banks  and  Banking. 

3.  In  the  absence  of  an  agreement  to  the  contrary,  the  effect  of 
the  renewal  of  a  promissory  note  is  to  extend  the  time  of  payment, 
not  to  discharge  the  obligation,  the  act  of  the  cashier  of  the  payee 
bank  in  stamping  "paid"  upon  the  old  note  not  changing  the  rule. — 
First  State  Bank  of  Hilger  v.  Lang,  146. 
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Banks  and  Banking — ^Anthority  of  Cashier. 

4.  The  cashier  of  a  bank,  being  its  agent,  cannot  accept  psjment 
of  a  note  in  anything  but  money,  in  the  absence  of  special  autiiority 
to  that  effect. — First  State  Bank  of  Hilger  v.  Lang,  146. 

Same — Cashier — Ostensible  Authority — ^Who  cannot  Assert. 

5.  The  president  of  a  bank  who  himself,  as  one  of  tbe  board  of 
directors,  had  carelessly  permitted  its  cashier  to  conduct  its  affairs 
in  his  own  way,  was  in  no  position  to  assert  his  own  misconduct 
as  the  basis  of  ostensible  authority  in  the  cashier  to  release  him 
from  liability  on  a  note  on  which  his  name  appeared  as  one  of  the 
makers. — First  State  Bank  of  Hilger  y.  Lang,  146. 

Same — Releasing  Security. 

6.  Without  authority  from  the  board  of  directors  of  a  bank,  neither 
the  president  nor  its  cashier  can  release  one  of  its  debtors  from  liabil- 
ity on  a  note,  and  where  such  power  is  asserted,  clear  and  convincing 
proof  is  required  to  show  that  the  board  intended  to  confer  it. — 
First  State  Bank  of  Hilger  v.  Lang,  146. 

Same — Ratification  of  Act  of  Cashier — Availability  of  Defense. 

7.  While  knowledge  of  the  affairs  of  a  bank  by  its  directors  will 
be  presumed  in  favor  of  an  innocent  third  party  where  ratification 
of  an  unauthorized  act  of  its  cashier  is  alleged,  no  such  presump- 
tion is  indulged  in  favor  of  its  president,  who  is  also  a  director  and 
who  seeks  to  profit  by  such  act,  resulting  in  his  release  from  liability 
on  a  promissory  note  signed  by  him  as  an  accommodation  maker. — 
First  State  Bank  of  Hilger  v.  Lang,  146. 

Same. 

8.  Since  the  effect  of  an  action  against  the  maker  of  a  note  on 
which  defendant  bank  president  was  jointly  liable  was  to  lessen  the 
latter's  liability  by  recovering  what  could  be  recovered  from  his 
comaker,  defendant  was  not  in  position  to  assert  that  by  bringing 
that  action  the  bank  had  ratified  the  unauthorized  conduct  of  its 
cashier  (par.  7,  above)  and  thus  discharged  him  from  further  liabil- 
ity.— ^First  State  Bank  of  Hilger  v.  Lang,  146. 

Same — Laches. 

9.  Where  an  action  on  a  note  is  brought  within  the  period  of  the 
statute  of  limitations,  the  defense  of  laches  has  no  merit. — ^First 
State  Bank  of  Hilger  v.  Lang,  146. 

Same — Banks — Authority  of  Cashier — Question  of  Law — Directing  Ver- 
dict. 

10.  Where  the  evidence  touching  the  actual  and  ostensible  power  of 
a  bank  cashier  to  release  security  was  undisputed,  the  question  of 
his  authority  in  the  premises  was  one  of  law  and  the  trial  court  could 
properly  direct  a  verdict. — First  State  Bank  of  Hilger  v.  Lang,  146. 

Same — Presumptions. 

11.  Where  defendant  gave  his  promissory  notes  to  plaintiff  at  a  time 
when,  as  alleged  in  his  counterclaim,  the  latter  was  indebted  to  him 
in  a  substantial  sum,  defendant  had  the  burden  of  rebutting  the  pre- 
sumption that  they  would  not  have  been  executed  if  plaintiff  had 
been  indebted  to  him. — J.  I.  Case  Threshing  Machine  Co.  v.  Hamil- 
ton, 276. 

Same — Defenses — Fraud — Cancellation — ^Burden  of  Proof. 

12.  In  an  action  on  a  promissory  note,  the  cancellation  of  which  was 
sought  by  defendant  for  fraud  in  its  execution,  upon  proof  by  plain- 
tiff bank  that  it  had  purchased  the  note  before  maturity  and  for 
value,  the  burden  was  upon  defendant  to  show  that  fraud  had  en- 
tered into  the  stock  subscription  in  part  payment  of  which  the  note 
had  been  given,  and  that  plaintiff  bank  had  knowledge  thereof  when 
it  bought  the  paper. — Citizens'  State  Bank  v.  Snelling,  476. 
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Same — ^Evidence — Statements  Made  After  Transfer — Irrelevancy. 

IS.  Statements  of  officers  of  a  bank  suing  on  a  promissory  note, 
made  months  after  its  purchase  for  value  and  having  no  bearing 
upon  the  dealings  between  the  maker  and  the  payee's  agent  which 
culminated  in  the  giving  of  the  note,  could  not  affect  its  transfer  to 
plaintiff  bank. — Citizens'  State  Bank  v.  Snelling,  476. 

Same — What  not  Actionable  Fraud. 

14.  Statements  in  the  nature  of  prophecies  made  by  a  promoter  of 
stock,  to  the  effect  that  profits  of  the  corporation  proposed  to  be 
formed  would  be  large,  that  all  but  the  first  payment  on  the  sub- 
scription price  would  be  taken  care  of  by  the  profits,  that  a  large 
number  of  bankers  had  subscribed  and  would  become  active  agents 
for  the  company,  etc,  held  insufficient  to  charge  actionable  fraud. — 
Citizens'  State  Bank  v.  Snelling,  476. 

Same-^Oral  Modification — Evidence. 

15.  An  unexecuted  oral  agreement  the  effect  of  which  was  to  alter 
the  terms  of  a  promissory  note  by  extending  the  time  of  payment 
and  changing  the  amount  due,  constituted  no  defense,  under  section 
506>7,  Revised  Codes,  to  the  enforcement  of  the  note;  hence  evidence 
tending  to  prove  the  agreement  was  improperly  admitted. — Liah  v. 
Martin,  582. 

Same — Counterclaim — ^Unjustifiable  Verdict. 

16.  Where  the  amount  due  plaintiff  on  a  promissory  note  admit- 
tedly exceeded  defendant's  counterclaim  by  $102.5(>,  a  verdict  in 
favor  of  defendant  was  unwarranted. — Insh  v.  Martin,  58^2. 

BLOCK-SIGNAL  SYSTEMS. 
Taxation, — see  Taxation,  8. 

BOABD  OP  COUNTY  COMMISSIONERS. 
See  Counties,  1,  2. 

BONDS. 
Public — Subjcfct  to  Taxation, — see  Taxation,  9-22. 

BOUNDARIES. 

Ditches — Ownership— Change  of  Boundary  Lines. 

1.  Title  to  a  ditch  constructed  on  what  was  unsurveyed  public  land 
at  the  time  of  its  construction,  was  not  affected  by  a  change  in 
boundary  lines  wrought  by  the  official  survey,  causing  a  portion  of 
the  ditch  to  fall  within  the  lines  of  an  adjacent  owner. — Lowry  v. 
Carrier,  392. 

BRIEFS. 

Waiver  of  assignment  of  error, — see  Appeal  and  Error,  3. 

BROKERS. 
See  Principal  and  Agent,  3-7;  Real  Property,  4,  5. 

BURDEN  OP  PROOF. 
Violation  of  official  duty, — see  Executors  and  Administrators,  5. 

Cities  and  Towns — Powers. 

1.  Since  a  city  exercises  only  limited  delegated  authority,  anyone 
claiming  the  benefit  of  a  city's  act  has  the  burden  of  showing  that  it 
acted  within  the  scope  of  its  authority. — State  ex  rel.  City  of  Bill- 
ings V.  Billings  Gas  Co.,  102. 
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Personal   InjurieB — ^Master   and   Servant — ^Inauffieient  Nnmber   of   Bm- 
plojees. 

2.  In  an  action  by  a  laborer  against  his  employer  for  negligent  fail- 
ure to  dertail  a  sufficient  number  of  men  to  move  a  heavy  plate,  re- 
sulting in  its  fall  and  plaintiffs  injury,  the  burden  was  upon  the 
latter  to  show  that  the  negligence  alleged  was  the  proximate  cause 
of  his  injury. — Markinovich  v.  Northern  Pac.  By.  Co.,  139. 

Banks — Directors — Dealing  With  Corporation — Good  Faith. 

3.  Whenever  it  appears  that  a  director  has  been  dealing  with  hia 
corporation,  the  burden  is  on  him  to  show  that  his  dealings  have 
been  fair  and  honest  and  ihat  it  has  not  suffered  from  his  acts. — 
First  State  Bank  of  Hilger  v.  Lang,  146. 

Deeds — Want  of  Consideration. 

4.  A  deed  to  land  furnishes  presumptive  evidence  of  a  considera- 
tion, and  the  burden  of  showing  want  of  eonsideration  sufficient  to 
support  it  is  upon  him  who  seelu  to  invalidate  it  or  avoid  its  effect. 
Lee  V.  Laughery,  238. 

Taxation — Exemptions — State  and  County  Bonds. 

5.  In  an  action  to  recover  taxes  on  state  and  county  bonds  paid 
under  protest  as  improperly  assessed,  the  plaintiff  had  the  burden  of 
showing  that  the  state  cannot  tax  its  public  securities  when  held  in 
private  ownership  within  the  state,  or  that  such  bonds  are  not  **prop- 
erty"  within  the  meaning  of  that  term  as  employed  in  Article  Xil 
of  the  Constitution  and  the  revenue  laws  of  the  state,  or  that  the 
bonds  are  exempt  from  taxation. — Cruse  v.  Fisehl,  258. 

'Same. 

6.  An  exemption  from  taxation  is  a  release  from  the  obligation  to 
support  the  government  which  affords  protection  to  the  taxpayer, 
and  he  who  seeks  immunity  has  the  burden  of  showing  that  the  prop- 
erty claimed  to  be  exempt  belongs  to  a  class  which  is  specifically 
exempt. — Cruse  v.  PischI,  258. 

Commissions. 

7.  Where  commissions  on  sales  of  machinery  were  claimed  under  a 
dealer's  contract  which  provided  that  commissions  were  not  to  become 
due  and  payable  until  the  purchase  price  should  have  been  paid,  the 
burden  was  upon  the  party  claiming  them  to  show  payment. — J.  I. 
Case  Threshing  Machine  Co.  v.  Hamilton,  276. 

Personal  Injuries — Federal   Employers'   Liability   Act — Interstate  Com- 
merce. 

8.  In  order  to  make  out  a  prima  facie  case,  where  recoverv  for  a 
personal  injury  is  sought  under  the  federal  Employers'  Liability  Act, 
plaintiff  has  the  burden  of  proving  that  at  the  time  of  the  accident 
he  was  employed  in  interstate  commerce. — Matti  v.  Chicago,  Mil- 
waukee ft  St.  Paul  By.  Co.,  280. 

Quantum  Meruit — ^PuU  Performance. 

9.  Where  a  purchaser  of  land,  unable  to  carry  out  the  provisions  of 
his  contract,  had  entered  into  a  special  agreement  with  the  vendor, 
under  which  he  was  required  to  do  certain  work  as  well  as  to  sur- 
render the  original  contract  and  possession  of  the  land,  he  was  re- 
quired to  show,  as  a  condition  precedent  to  his  right  to  recover  on  a 
quantum  meruitj  that  he  had  fully  performed  in  all  three  particulars. 
De  Young  v.  Benepe,  306. 

Change  of  Venue. 

10.  The  burden  of  showing  that  a  place  other  than  the  residence  of 
plaintiff  was  agreed  upon  as  the  place  where  payment  should  be  made 
under  a  contract  of  indemnity,  was  upon  defendant  company  on  its 
motion  for  a  change  of  venue  to  the  county  of  its  residence.— €tate 
ex  rel.  Western  A.  ft  I.  Co.  v.  District  Court,  330. 
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Building  Costractfl — SubBtantial  Performanee. 

11.  Plaintiff  has  the  burden  of  proving  the  expense  of  supplying 
omissions  in  the  performanee  of  a  building  contract  he  sues  upon,  ii 
he  alleges  substantial  performance,  or  where  he  alleges  full  perform- 
ance and  his  evidence  establishes  substantial  performance  only. — 
Boberts  v.  Sinnott,  369. 

Specific  Performance. 

12.  One  who  seeks  speeifle  performance  of  a  contract  of  sale  made 
by  a  receiver  in  a  foreclosure  suit,  has  the  burden  of  showing  that 
the  contract  was  just  and  fair  in  all  respects. — ^Interior  Securities 
Go.  V.  Campbell,  Beceiver,  459. 

Office  and  Officers — Compensation. 

13.  Emoluments  follow  the  legal  title  to  an  office;  hence  one  who 
seeks  to  enforce  payment  of  compensation  attached  to  an  office  has 
the  burden  of  showing  that  he  is  in  right  as  well  as  in  fact  the  offi- 
cer he  claims  to  be. — State  ez  rel.  Boulware  v.  Porter,  471. 

Promissory  Notes — Fraud — Cancellation. 

14.  In  an  aetion  on  a  promis^ry  note,  the  cancellation  of  which 
was  sought  by  defendant  for  fraud  in  its  execution  upon  proof  by 
plaintiff  bank  that  it  had  purchased  the  note  before  maturity  and 
for  value,  the  burden  was  upon  defendant  to  show  that  fraud  had 
entered  into  the  stock  subscription  in  part  payment  of  which  the  note 
had  been  given,  and  that  plaintiff  bank  had  knowledge  thereof  when 
it  bought  the  paper.— Citizens'  State  Bank  v.  Snelling,  476. 

Legislature  may  Establish  Bules. 

15.  The  legislature  may  establish  rules  relating  to  the  burden  of 
proof,  provided  they  are  reasonable. — Shea  ▼•  North  Butte  Mining 
Co.,  522. 

BUBGLABY. 

See  Crimirial  Law,  49. 

CANCELLATION  OP  INSTBUMBNTS. 
Burden  of  proof, — see  Bills  and  Notes,  12. 

CAVEAT  EMPTOB. 
See  Judicial  Sales,  8. 

CEBTIOBABI. 
See  Judgments,  3-6, 10. 
Does  not  lie,  when, — see  Intoxicating  Liquors,  15,  19« 

CHANGE  OF  VENXJB. 
Pee  Venue,  1-6. 

CHATTEL  MOBTOAGEa 
See  Mortgages,  1-6. 

CIBCUMSTANTIAL  EVIDBNCEL 
See  Evidence,  10,  24,  25. 

CITIES  AND  TOWNS. 
See,  also,  Nuisances. 
Police  officer* — ^Unlawful  removal, — see  Mandamus,  S. 

Gas— ''Franchise." 

1.  The  right  granted  to  a  company  under  ordinance  tt>  use  streets 
for  laying  mains  and  supplying  inhabitants  with  gas  is  a  "fran- 
chise."— State  ex  rel.  City  of  BiUings  v.  Billings  Gas  Co.,  102. 
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Same — Acceptance  of  Franchise — ^Effect. 

2.  Acceptance  of  a  franchise  which  contains  terms  eonstitntes  a 
contract  between  a  city  and  a  gas  company  if  the  city  had  anthoritj 
to  make  such  contract. — State  ex  reU  City  of  Billings  ▼.  BillingB  Gaa 
Co.,  102. 

Public  Utility  Rates— Right  to  Fix. 

^.  There  is  a  well-defined  distinction  between  authority  of  a  city 
to  regulate  public  utility  rates  from  time  to  time,  and  authority 
to  fix  rates  by  contract  for  a  definite  period.—State  ex  rel.  City  of 
Billings  V.  Billings  Gus  Co.,  102. 

Same — Right  to  Alter. 

4.  Where  a  city  has  entered  into  a  binding  contract  with  a  publie 
utility,  fixing  rates  for  a  definite  period,  it  surrenders  for  the  dura- 
tion of  the  contract  its  governmental  function  of  rate  regulation 
so  far  as  altering  contract  rates  is  coucerned.— ^tate  ex  rel.  City  of 
Billings  V.  Billings  Gas  Co.,  102. 

Same — Powers — How   Determined. 

5.  A  city  has  only  such  authority  as  is  conferred  upon  it  by  ex- 
press legislative  declaration,  or  by  necessary  implication,  and  any 
doubt  as  to  the  existence  of  a  particular  power  will  be  resolved 
against  a  city,  and  right  to  exercise  such  power  denied. — State  ex 
rel.  City  of  BUlings  v.  Billings  Gas  Co.,  102. 

Same — Powers — Burden  of  Proof. 

6.  Since  a  city  exercises  only  limited  delegated  authority,  anyone 
claiming  the  benefit  of  a  city's  act  has  the  burden  of  riiowing  that 
it  acted  within  the  scope  of  its  authority.— State  ex  rel.  City  of 
Billings  V.  Billing  Gas  Co.,  102. 

Same — Granting  Franchise — Approval  of  Electors. 

7.  A  city  cannot  grant  a  franchise  for  supplying  inhabitants  with 
illuminating  gas  until  the  application  for  it  has  first  been  submitted 
to  and  approved  by  its  qualified  electors. — State  ex  rel.  City  of  Bil- 
lings V.  Billings  Gas  Co.,  102. 

Same — ^Franchise   Contract — ^Unreasonable   Terms — Effect. 

8.  A  city  cannot  bind  its  inhabitants  by  a  contract  unreasonable 
in  its  terms. — State  ex  rel.  City  of  Billings  v.  Billings  Gas  Co.,  102. 

Same — Public  Utility  Rates — Regulation — Presumptions. 

9.  Rate  regulation  of  public  utilities  is  a  legislative  function  of 
the  state,  and  since  the  effect  of  a  grant  to  a  city  to  enter  into  a 
contract  with  a  public  utility  for  specific  rates  for  a  given  period 
is  to  extinguish  pro  tanto  a  governmental  power  of  first  impor- 
tance, the  courts  will  not  indulge  the  presumption  that  such  a  sur- 
render of  power  has  been  made,  but  the  legislative  intention  must 
be  expressed  in  clear  and  unmistakable  language  or  necessarily  im- 
plied from  the  powers  expressly  granted,  before  it  can  be  held  that 
the  slate  has  precluded  itself  from  the  function  of  rate  regulation 
end  control.— State  ex  rel.  City  of  Billings  v.  Billings  Gas  Co.,  102. 

Same — Public  Utility  Rates — State  Regulation. 

10.  Under  section  32^9,  subdivisions  6.^  and  73,  Revised  Codes,  a 
city  may  contract  for  rates  with  a  public  utility,  subject,  however, 
to  the  paramount  authority  of  the  state  (see  par.  9  above)  to  exer- 
cise its  power  in  the  premises  whenever  it  chooses  to  do  so. — State 
ex  rel.  City  of  Billings  v.  Billings  Gas  Co.,  102. 

Same — Regulation  of  Gas  Rates — Constitution — Impairing  Obligation  of 
Contracts. 

11.  Inasmuch  as  a  franchise  contract  made  in  1912  between  a  city 
and  a  gas  company  must  be  presumed  to  have  been  entered  into 
with  knowledsre  that  the  state  could  thereafter  enact  legislation 
toward  exercising  the  power  of  rate  regulation  reposed  in  it,  and 
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tbus  ebange  tbe  rates  fixed  by  the  contract  (see  paragraphs  9  end 
10  above),  Chapter  52,  Laws  of  1913,  creating  a  public  utility  com- 
mission with  power  to  regulate  rates,  etc.,  is  not  open  to  attack  on 
the  ground  that  it  impairs  the  obligation  of  the  contract  made  the 
year  before. — State  ex  rel.  City  of  Billings  v.  Billings  Gas  Co.,  102. 

(Same — Regulation  of  Bates — Statutory  Construction. 

12.  Held,  that  the  concluding  sentence  of  section  11  of  the  Act  of 
1913,  to-wit:  "This,  however,  does  not  have  the  effect  of  suspending, 
rescinding,  invalidating  or  in  any  way  affecting  existing  contracts,'' 
refers  to  the  sentence  immediately  preceding — ^which  forbids  re- 
bates, concessions,  etc.,  and  was  not  intended  to  except  from  tbe 
operation  of  the  Act  rate  contracts  made  between  cities  and  public 
utilities  prior  to  its  passage. — State  ex  rel.  City  of  Billings  v.  Bil- 
lings Gas  Co.,  102. 

Same — Gas  Bates— Piling  With  Utilities  Commission— Effect. 

13.  The  rates  required  by  section  11  of  the  Act  establishing  the 
Public  Utilities  Commission  (Chap.  52,  Act  of  1913)  to  be  filed  by 
public  utilities  with  the  commission  as  in  force  at  the  time  of  filing, 
become  the  legal  rates  without  afiirmative  action  by  the  commis- 
sion, and  remain  so  until  changed  in  the  manner  provided  by  the 
Act.— State  ex  rel.  City  of  Billings  v.  Billings  Gas  Co.,  102. 

Special  Improvements — Statute — Constitution. 

14.  Held,  that  section  13,  Laws  of  1913^  which  casts  upon  the  owner 
of  city  or  town  realty  embraced  within  the  limits  of  a  proposed 
special  improvement  district  the  burden  of  ascertaining  the  amount 
of  damage  likely  to  ensue  to  the  property  by  reason  of  its  creation, 
and  making  claim  for  the  amount  within  a  specified  time  or  be  de- 
barred thereafter  from  doing  so,  is  violative  of  section  14,  Article 
m,  Constitution,  which  forbids  the  taking  or  injuring  of  private 
property  for  a  public  use  until  compensation  is  first  made  or  ten- 
dered.— ^Eby  V.  City  of  Lewistown,  113. 

Same — Changing  Street  Grade— Measure  of  Damages— Evidence. 

15.  Evidence  to  show  the  cost  of  filling  plaintiff's  lots  and  raising 
his  buildings  to  grade,  and  the  market  value  of  the  property  before 
and  after  making  the  improvement,  was  competent  and  material 
in  an  action  to  recover  damages  occasioned  by  the  change. — ^Eby  v. 
City  of  Lewistown,  113. 

Sam  e — ^Plea  ding — E  videnc  e — Admissibility. 

16.  Under  allegations  of  the  complaint  that  plaintiff's  property  had 
been  permanently  injured  by  change  in  street  grade,  rendered  in- 
accessible and  undesirable  for  the  purposes  for  which  used,  necessi- 
tating large  expenditures  in  filling  and  adjusting  the  lots  to  grade, 
etc.f  and  defendant's  denial  of .  any  damage  wnatever,  the  latter 
was  entitled  to  introduce  evidence  tending  to  show  that  the  prop- 
erty had  not  been  injured  or  that  the  damage  was  less  than  claimed 
by  plaintiff. — Eby  v.  City  of  Lewistown,  113. 

Same — Notice-rPublication — Sufficiency. 

17.  Publication  of  a  notice  of  intention  to  create  a  special  improve- 
ment district  which  contained  the  proper  reference  to  time  and  place 
for  hearing  objections  to  its  final  adoption,  held  to  have  been  in 
substantial  compliance  with  section  3397,  Bevised  Codes. — Allen  v. 
City  of  Butte,  205. 

Same — Statutes — Assessments — Payment. 

18.  Held,  that  the  provisions  of  section  3385,  Bevised  Codes,  refer- 
ring to  special  improvements  to  be  paid  for  in  cash  upon  its  comple- 
tion, and  those  of  section  3396,  under  which  payment  is  to  be  made 
upon  the  installment  plan  covering  a  period  of  years,  are  not  incon- 
sistent.— ^Allen  V.  City  of  Butte,  205. 
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Sam«— Assessment — Pftyxnent. 

19.  Where  the  city  council  adopts  the  plan  of  payment  ]^OTided 
in  section  ^96,  Bevlsed  Codes,  the  entire  cost  of  the  special  im- 
provement may  be  charged  to  the  property. — Allen  ▼.  City  of  Butte, 
206. 

Same — ^Initiative  and  Referendum — When  Inapplicable. 

20.  The  initiative  and  referendum  apply  only  to  matters  of  general 
legislation,  in  which  all  qualified  electors  of  a  city  are  interested, 
not  to  local  matters,  such  as  the  creation  of  a  special  improvement 
district,  in.  which  only  its  inhabitants  or  property  owners  are  in- 
terested.— ^AUen  V.  City  of  Butte,  205. 

Bame — Jurisdiction  to  Order  Improvement. 

21.  Since  section  3373,  Revised  Codes,  does  not  provide  the  mannetr 
in  which  the  city  council  shall  make  manifest  its  decision  that  the 
construction  of  a  sewer  was  necessary  for  sanitary  purposes,  the 
question  of  jurisdiction  in  the  council  to  proceed  with  its  conatmc- 
tion  is  not  preaented  where  plaintiff  does  not  allege  in  his  complaint 
that  it  did  not,  by  a  vote  Of  the  majority  of  its  members,  make  such 
decision. — ^AUen  v.  City  of  Butte,  205. 

Same — Assessments — ^Lien — ^Damages. 

22.  Where  the  city  council  had  acquired  jurisdiction  to  order  a  spe- 
cial improvement  and  levy  the  assessment  to  pay  for  it,  the  asseoa- 
ment  became  a  lien  against  the  property  benefited  by  it  from  the 
date  the  assessment  became  due,  not  affected  by  the  circumstance 
that  plaintiffs  had  recovered  judgments  against  the  city  for  damr 
ages  caused  by  the  improvement. — ^AUen  v.  City  of  Butte,  205. 

Streets — ^Easement  by  Prescription. 

2S.  The  mere  use  of  land  as  a  public  street  or  highway  for  the 
statutory  period,  not  coupled  with  an  assumption  of  jurisdiction  over 
it  by  the  city  authorities,  does  not  vest  the  city  with  title  by  pre- 
scription to  an  easement  in  it. — ^Barnard  Realty  Co.  v.  City  of  Butte, 
384. 

Same — Streets — Easement  by  Prescription — ^How  Acquired. 

24.  A  city  cannot  acquire  a  prescriptive  right  to  an  easement  in 
land  for  street  purposes,  unless  public  travel  has  pursued  a  definite, 
fixed  course  over  it  for  the  statutory  period. — ^Barnard  Realty  Co. 
V.  City  of  Butte,  384. 

Same — ^Acquisition   of  Easement — Quantum  of  Proof. 

25.  The  assertion  of  an  easement  in  land  for  street  purposes  based 
upon  adverse  user  for  the  statuory  period,  must  be  supported  hy 
clear  and  convincing  proof. — ^Barnard  Realty  Co.  v.  City  of  Butte, 

384. 

Special  Improvement  Districts — Creation — ^Prerequisites. 

25.  The  successive  steps  necessary  to  be  taken  by  a  city  council  in 
the  creation  of  a  special  improvement  district  under  Chapter  89, 
Laws  of  1913,  as  amended  by  Chapter  142,  Laws  of  1915,  are:  (1) 
The  adoption  of  a  resolution  of  intention;  (2)  the  service  of  the 
required  notice;  (3)  a  hearing  and  determination  against  protests; 
and  (4)  the  passage  of  a  resolution  creating  the  district,  the  first 
three  of  which  are  jurisdictional;  failure  of  the  council  to  take 
any  one  of  these  is  fatal  to  the  proceedings. — Johnston  ▼«  City  of 
Hardin,  574. 

Same — City  Council — ^Powers — ^Presumptions. 

27.  The  city  council  in  proceedings  looking  to  the  creation  of 
special  improvement  districts  has  only  such  powers  as  are  conferred 
upon  it  by  Chapter  89,  Laws  of  1913.  and  Chapter  142,  Laws  of 
1915,  above,  in  that  behalf,  and  therefore  no  presumption  in  favor 
of  its  jurisdiction  can  be  indulged. — Johnston  v.  City  of  Hardin,  574. 


Consideration.  639 

Same — Notice  of  Intention. 

28.  Unless  waived,  service  of  the  notiee  of  the  city  council's  inten- 
tion to  create  a  special  improvement  district  upK)n  the  interested 
property  owner,  provided  for  by  section  3  of  Chapter  89,  Laws  of 
1913,  is  indispensable  to  the  validity  of  the  proceedings.— Johnston 
V.  City  of  Hardin,  574. 

Same — Notice  of  Intention — Description  of  Boundaries  of  District. 

29.  The  notice  mentioned  above  (paragraph  28)  must  refer  the  inter- 
ested property  owner  to  the  particular  resolution  ^of  intention  to 
create  a  proposed  district  for  a  description  of  its  boundaries,  Ihe 
resolution  thus  in  effect  being  made  a  part  of  the  notice. — Johnston 
V.  City  of  Hardin,  574. 

Same — ^Erroneous  Description  of  Boundaries — ^Eifect  on  Jurisdiction  of 
-Council. 

80.  Where  a  resolution  of  intention  to  create  a  special  improve- 
ment district  described  the  boundaries  of  an  entirely  different  dis- 
trict from  that  referred  to  in  the  notice  served  upon  the  owner  of 
property  affected,  the  city  council  did  not  acquire  jurisdiction  to 
proceed  with  the  improvement. — Johnston  v.  City  of  Hardin,  574. 

Same — Notice — Caption  not  Part  of. 

31.  The  caption  of  a  notice  is  no  part  of  the  notice  itself,  and  can- 
not be  looked  to  to  supply  any  deficiency  in  the  notice.---John8ton 
V.  City  of  Hardin,  574. 

Same — Erroneous  Notice — Actual  Knowledge— Inferences  Insufficient. 

32.  In  the  absence  of  the  statutory  notice  of  the  citj  council's 
intention  to  create  a  special  improvement  district,  plaintiff  prop- 
erty owner  was  not  called  upon  to  act,  an  inference  deducible  from 
his  complaint  that  he  had  actual  knowledge  that  his  property  was 
to  be  included  in  the  proposed  district,  being  insufficient. — ^Johnston 
V.  City  of  Hardin,  574. 

COLLATERAL  ATTACK. 
When  judgment  not  subject  to, — see  Judgments,  15. 

COMMISSIONS. 
Brokers, — see  Principal  and  Agent,  3-7;  Beal  Property,  4,  5. 

COMMON  LAW. 
Defenses — ^Legislature  may  abolish, — see  Personal  Injuries,  14. 

COMPENSATION. 
Bee  Office  and  Officers;  Legislature. 

CONCLUSIONS. 
See  Evidence,  21. 

CONDITIONS  PBBCBDENT. 
Pleading, — see  Pleading  and  Practice,  3. 

CONSIDEBATION. 
Want  of — ^Burden  of  proof, — see  Beal  Property,  lOL 
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CONSTITUTION. 

Constitutionality  of  Workmen's  CooLpensation  Law, — Bee  Workmen's  Com- 
pensation. 

License  Fees — ^Insurance  Corporations — Discrimination. 

1.  Chapter  79,  Laws  of  1917,  held  not  unconstitutional  because  of 
alleged  discrimination  between  corporations  whose  business  is  and 
those  whose  business  is  not  wholly  within  this  state,  such  discrim- 
ination being  necessary  to  attain  reasonable  equality  of  burdens 
between  the  two. — ^Equitable  Life  Assurance  Co.  v.  Hart,  76. 

Teachers'  Pensions — Statute — Validity. 

2.  Held,  that  Chapter  95,  Laws  of  1915,  providing  for  teachers' 
pensions,  is  not  invalid  as  in  contravention  of  sections  3  and  23  of 
Article  III;  section  26,  Article  V,  and  section  11,  Article  XII,  of 
the  state  Constitution,  nor  as  offending  against  the  clauses  of  the 
federal  Constitution  prohibiting  the  talung  of  property  without  due 
process  of  law  and  denying  the  equal  protection  of  the  laws  (Fifth 
and  Fourteenth  Amendments,  U.  8.  Const.) — Trumper  v.  School  Dis- 
trict No.  55,  mir  i  * 

Cities   and    Towns — Regulation    of   Gas    Rates — Impairing    Obligation    of 
Contracts. 

3.  Chapter  52,  Laws  of  1913,  creating  a  public  utility  commission 
with  power  to  regulate  rates,  etc.,  held  not  open  to  attack  on  the 
ground  that  it  impairs  the  obligation  of  a  contract  between  a  city 
and  a  gas  company. — State  ex  rel.  City  of  Billings  v.  Billings  Gas 
Co.,  102. 

C&ties  and  Towns — Special  Improvements — Statute — ^Invalidity. 

4.  Held,  that  section  13,  Laws  of  1913,  which  casts  upon  the  owner 
of  city  or  town  realty  embraced  within  the  limits  of  a  proposed 
special  improvement  district  the  burden  of  ascertaining  the  amount 
of  damage  likely  to  ensue  to  the  property  by  reason  of  its  creation, 
and  making  claim  for  the  amount  within  a  specified  time  or  be  de- 
barred thereafter  from  doing  so,  is  violative  of  section  14,  Article 
m,  Constitution,  which  forbids  the  taking  or  injuring  of  private 
property  for  a  public  use  until  compensation  is  first  made  or  ten- 
dered.— Eby  V.  City  of  Lewistown,  113. 

Nature  of  Instrument. 

5.  The  state  Constitution  was  by  its  framers  intended  to  be  a  live 
instrument,  adaptable  to  the  progress  and  changing  conditions  of 
men  and  affairs. — Chicago,  Mil.  ft  St.  P.  By.  Co.  v.  Murray,  162. 

Railroads — ^Electrification  System  —  Transmission  Line — By  Whom  Tax- 
able. 

6.  Held,  that  the  transmission  line  by  means  of  which  electric 
current  after  having  been  transformed  is  earried  to  trolley  wires, 
and  owned  and  used  by  a  transcontinental  railway  company  in 
connection  with  the  propulsion  of  its  trains  through  electric  motors, 
is  no  part  of  the  roadbed,  roadway,  franchise,  rails  or  rolling-stock, 
enumerated  in  section  16,  Article  XII,  of  the  Constitution,  as  assess- 
able by  the  state  board  of  equalization,  and  is  therefore  properly 
assessable  by  the  assessor  of  the  county  in  which  it  is  found. — 
Chicago,  Mil.  ft  St.  P.  By.  Co.  v.  Murray,  1-62. 

Nature  of  Instrument — Authority  of  Legislature. 

7.  Since  the  state  Constitution  is  not  a  grant  of  authority  but  a 
limitation  upon  the  powers  of  government,  the  legiidature  exercises 
inherent,  not  delegated,  authority. — Cruse  ▼.  Pischl,  258. 

Construction — Rule. 

8.  Whenever  the  language  of  a  provision  of  the  Constitution  is 
plain,  simple,  diroof  and  unambiguous,  it  do^s  not  require  eonstrae- 
tion — ^it  construes  itself. — Cruse  v.  Pischl,  258. 
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Taxation — ^Exemptions — Constitution — Self -executing  Provisions. 

9.  The  provision  of  section  2,  Article  XII,  of  the  state  Constitution, 
declaring  that  the  property  of  the  United  States,  the  state,  counties, 
cities,  towns,  school  districts,  municipal  corporations  and  public 
libraries  shall  be  exempt,  is  self-executing,  and  denies  the  legisla- 
ture authority  to  tax  any  property  of  that  class. — Cruse  v.  Fischl,' 
258. 

Same — Exemptions — Power  of  Legislature. 

10.  Under  section  2,  Article  XII,  of  the  state  Constitution,  the 
legislature  may  extend  (and  has  extended)  exemption  from  taxation 
to  property  of  a  giMUvpublic  character,  t.  e.,  property  used  exclusi?ely 
for  agricultural  and  horticultural  societies,  educational  purposes, 
places  of  actual  religious  worship,  hospitals  and  places  of  burial  not 
used   or   held   for   private   or  corporate  profit,  and   institutions   of 

•      purely  public  charity,  but  cannot  extend  it  to  any  other. — ^Cruse  v. 
Fischl,  258. 

Access  to  Courts — Meaning  of  Guaranty. 

11.  Under  section  6,  Article  III,  of  the  Constitution,  courts  must 
be  accessible  to  all  persons  alike,  without  discrimination,  at  the  time 
or  times  and  the  place  or  places  appointed  for  their  sitting,  and 
afford  a  speedy  remedy  for  every  injury  which  the  law  recognizes 
or  declares  to  be  actionable.— ^hea  v.  North-Butte  Mining  Co.,  522. 

"Judicial  Power" — Definition. 

12.  "Judicial  power,"  within  the  meaning  of  section  1,  Article 
YIII,  of  the  Constitution,  is  the  power  of  a  court  to  decide  and 
pronounce  a  judgment  and  carry  it  into  effect  between  persons  and 
parties  who  bring  a  case  before  it  for  decision. — Shea  v.  North- 
Butte  Mining  Co.,  522. 

Workmen's  Compensation — Industrial  Accident  Board — State  Auditor — 
Holding  Two  Offices. 

13.  The  fact  that  the  state  auditor  is  a  member  of  the  Industrial 
Accident  Board  does  not  render  the  Compensation  Act  unconstitu- 
tional on  the  ground  that  he  thus  holds  two  offices,  since  the  only 
limitation  upon  the  legislature  in  imposing  duties  upon  that  officer, 
under  section  1,  Article  IV,  of  the  Constitution,  prohibits  the  impo- 
sition of  duties  appertaining  to  the  legislative  or  judicial — not  the 
executive — departments  of  government. — Shea  v.  North-Butte  Min- 
ing Co.,  522. 
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Article  HI,  section  3    93 

in,  section  6    530 

III,  section  14    120,   122 

III,  section  27   88,  93,  122 

m,  section  29    120,   263 

IV,  section     1  538 

V,  section     9  473 

V,  section  25  512 

V,  section  26  88,  93 

VTI,  section     1 638 

Vm,  section     1    536 

Xn,  section     1    455  et  seq. 

XII,  section     2    262 

XII,  section  11    93 

XII,  section  16 167  e«  seq, 

XII,  section  17    265,  455  et  seq. 

55  Mont. — 41 
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CONSTRUCTIVE  NOTICE. 
When  recordation  not, — see  Real  Rroperty,  6. 

CONTRACTS. 

See,  also.  Brokers;  Fraud;  Specific  Performance. 

Agency  contract — CommiBsionS; — see  Principal  and  Agent,  4t-7. 

Options, — see  Real  Property,  1-3. 

Oral  modification, — see  Bills  and  Notes,  15. 

Performance — Place  of  payment, — see  Payment,  1;  Venue,  1--5. 

Public  contracts, — see  Cities  and  Towns,  1-13._ 

Conditions  Preced en t^— Pleading. 

1.  In  declaring  upon  a  contract  containing  conditions  precedent,  a 
party  may,  under  section  6572,  Revised  Codes,  allege  generally  that 
he  has  performed  all  the  conditions  on  his  part,  provided  he  eoneh 
the  allegation  in  the  terms  of  the  statute  or  in  terms  equivalent 
thereto. — Enterprise  Sheet  Metal  Works  ▼.  Schendel,  42. 

Rescission — ^Fraud — ^Damage — Complaint — Suificiency. 

2.  To  state  a  cause  of  action  for  rescission  of  a  contract  for  fraud, 
plaintiff  need  not  allege  that  he  suffered  pecuniary  loss,  the  state- 
ment that  he  suffered  damage  or  injury  being  sufficient. — Stillwell  ▼. 
Rankin,  130. 

Same. 

3.  Allegations  that  plaintiff  was  induced  by  defendant's  fraudu- 
lent representations  to  assume  obligations  which  otherwise  he  would 
not  have  assumed  and  to  purchase  property  he  would  not  have 
bought  but  for  such  representations,  were  sufficient  to  disclose  dam- 
age within  the  meaning  of  paragraph  1  above. — Stillwell  v.  Rankin, 
130. 

Same — Fraud — Material  Facts. 

4.  To  constitute  actionable  fraud,  the  representations  relied  upon 
for  rescission  of  a  contract  must  relate  to  material  facts. — Stillwell 
V.  Rankin,  130. 

Same — What  may  Constitute  "Material  Facts." 

5.  Representations  mad«  to  a  stockholder  in  a  company  by  a 
broker  that  100  shares  of  its  capital  stock  had  been  turned  back 
into  its  treasury  by  a  subscriber  unable  to  pay  therefor  and  solicit- 
ing plaintiff  to  buy  it  "to  help  the  company  out,"  held  to  have  re- 
lated to  a  material  matter  within  the  meaning  of  section  4978, 
Revised  Codes,  defining   fraud. — Stillwell  v.  Rankin,  130. 

Same — Promissory  Notes — Transfer — Injunction  Pendente  Lite — Evidenee. 

6.  The  fact  that  defendant's  evidence  contradicted  the  allegations 
of  the  complaint,  which  was  verified  positively  and  thus  had  the 
effect  of  an  affidavit,  did  not  deprive  the  district  court  of  power  to 
grant  an  injunction  restraining  defendant  from  transferring  prom- 
issory notes  pending  suit  for  tneir  cancellation  for  fraud. — Stillwell 
V.  Rankin,  130. 

Lands — Contracts  of  Sale — ^Breach  by  Purchaser — ^Effect. 

7.  Where  the  vendor  of  land  had  exercised  his  option  reserved  to 
him  in  a  contract  of  sale  of  land,  by  ousting  the  vendee  because  of 
failure  to  make  payments  as  stipulated,  the  wtter  was  relieved  from 
further  payment  of  taxes,  interest,  etc,  and  his  refusal  to  do  so 
could  not  thereafter  be  mado  the  basis  of  an  action  by  the  vendor. 
De  Young  v.  Benepe,  306. 
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Building  Contracta — Extra  Work — Oral  Agreement — ^Modifying  Written 
Contract. 

8.  Notwithstanding  a  provision  in  a  building  contract  that  no 
charges  for  extra  work  or  for  change  of  material  would  be  allowed 
unless  in  writing  and  accepted,  the  parties  to  such  a  contract  may 
make  subsequent  independent  oral  agreements,  which,  when  exe- 
cuted;  have  the  effect  of  modifying  the  original  contract. — Boberts 
V.  Sinnott,  36i9. 

Same — Substantial   Performance — Burden   of   Proof. 

9.  Plaintiff  has  the  burden  of  proving  the  expense  of  supplying  omis^ 
sions  in  the  performance  of  a  building  contract  he  sues  upon,  if  he 
alleges  substantial  performance,  or  where  he  alleges  full  perform- 
ance and  his  evidence  establishefl  substantial  performance  only. — 
Boberts  v.  Sinnott,  369. 

Same — Substantia]   Performance — Effect. 

10.  Where  plaintiff  pleads  and  tenders  evidence  to  prove  complete 
performance,  he  will  not  be  dismissed  from  court  merely  because 
the  evidence  in  its  entirety  warrants  a  finding  of  substantial  per- 
formance only,  if  there  is  evidence  offered  by  either  party  from 
which  the  cost  of  supplying  the  omissions  can  be  determined. — 
Boberts  v.  Sinnott,  369. 

Same — Substantial  Performance— Jury  Question. 

11.  Whether  plaintiff  substantially  performed  a  building  contract 
was  a  question  for  determination  by  the  jury. — ^Boberts  v.  Sinnott| 
3B9. 

Same — Defective  Work — Compliance  With  Plans — Estoppel. 

12.  Where  the  roof  on  a  dwelling  was  constructed  by  plaintiff  ac- 
cording to  plans  which  were  satisfactory  to  defendant,  the  latter 
could  not  claim  damages  because  it  leaked. — Boberts  v.  Sinnott,  389. 

Same — Bemedying  Defect — Evidence — Admissibility. 

13.  In  the  absence  of  evidence  that  the  reasonable  value  of  a  new 
roof  covering  did  not  exceed  a  covering  laid  by  plaintiff  according 
to  plans  and  specifications,  evidence  as  to  the  amount  paid  by  de- 
fendant for  the  new  work  was  properly  excluded. — Boberts  v.  Sin- 
nott, 369. 

Varying  Term« — Evidence — Bule— Exception. 

14.  The  rule  declared  by  section  7&73,  Bevised  Codes,  that  in  a  con- 
troversy between  the  parties  to  a  written  contract  or  their  privies, 
parol  evidence  cannot  be  introduced  to  vary,  enlarge  or  contradict 
its  terms,  etc.,  has  no  application  in  a  controversy  between  a  party 
to  the  contract  and  a  stranger. — Bead  v.  Lewis  and  Clark  County, 
412. 

CONTBIBUTOBY  NEGLIGENCE, 
See  Personal  Injuries. 

CONVEBSION. 
Brpach  of  trust, — see  Trusts,  1. 

Of  property  of  intestate — Bight  of  action  in  heir,— see  Descent  and  Dis- 
tribution, 3. 

•    COPIES. 

Of  entries  in  bank  books — ^Inadmissibility, — see  Evidence,  17* 

COBPOBATIONS. 
See,  also,  Banks  and  Banking,  2-12. 
License  fees  payable  by, — see  Taxation,  1-5, 
Domestic — Bcsidence, — see  Venue,  3. 
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Stock  SubscriptionB—Payment— Implied  Condition. 

1.  When  a  subscription  is  made  to  the  capital  stock  of  a  corporation, 
the  amount  of  which  is  specified  in  the  cnarter,  articles  of  incorpo- 
ration, or  in  the  contract  of  subscription,  and  there  is  nothing  dis- 
closing  a  contrary  intention,  the  subscription  is  made  upon  tho 
implied  condition  that  the  whole  amount  shall  be  subscribed  before 
the  subscriber  may  be  taiwfully  called  on  to  pay,  except  for  the  pre- 
liminary expenses. — Enterprise  Sheet  Metal  Works  v.  Sehendel,  42. 

Unpaid  Stock  Subscriptions — Action  to  Recover — Complaint. 

2.  The  above  rule  not  having  been  modified  by  statute  in  this  state, 
the  complaint  in  an  action  by  a  corporation  to  recover  an  unpaid 
stock  subscription  is  fatally  defective  if  it  does  not  disclose  that  all 
the  capital  stock  has  been  subscribed. — Enterprise  Sheet  Metal  Works 
V.  Schendel,  42.  *  ^ 

Same — Complaint — ^Insufficiency. 

3.  The  allegation  that  plaintiff  was  duly  incorporated  under  the 
laws  of  the  state  by  the  subscribers  to  the  subscription  contract  in 
pursuance  of  the  terms  thereof  was  not  a  sufficient  averment  that 
all  the  conditions  of  the  contract  had  been  fulfilled,  but  meant  only 
that  the  corporation  had  gained  a  legal  status  to  commence  business 
if  all  the  stock  had  been  subscribed,  or,  if  not,  to  solicit  subscribers 
or  sell  shares. — Enterprise  Sheet  Metal  Works  v.  Schendel,  42. 

Same — Payment — ^Rule — Modification. 

4.  The  settled  rule  of  law  that  a  subscriber  to  the  capital  stock  of 
a  corporation  cannot  be  compelled  to  pay  unless  the  whole  amount 
shall  have  been  subscribed  is  susceptible  of  annulment  or  modifica- 
tion by  express  provision  of  statute  only. — Enterprise  Sheet  Metal 
Works  V.  Schendel,  42. 

Unpaid  Stock  Subscriptions — ^Waiver. 

5.  Since  a  "waiver"  is  the  intentional  relinquishment  of  a  known 
right,  acceptance  of  corporate  stock  subscribed  for  without  knowl- 
edge that  all  of  the  stock  had  not  been  taken  was  not  a  waiver  of 
the  condition  precedent  requiring  subscription  of  all  the  stock  before 
liability  attached. — Enterprise  Sheet  Metal  Works  v.  Schendel,  42. 

Same — ^Implied  Waiver — What  Constitutes. 

6.  '^hile  a  waiver  may  be  implied  by  the  conduct  of  the  party 
against  whom  it  is  alleged,  the  circumstances  must  be  such  as  to 
furnish  the  basis  for  an  inference  of  knowledge  and  intention  to 
forego  the  right  which  he  might  have  asserted. — ^Enterprise  Sheet 
Metal  Works  v.  Schendel,  42. 

Same — Recovery — Rule — Modification. 

7.  Held,  that  the  contention  that  section  3825,  Revised  Codes,  as 
amended  (Laws  1909,  p.  148),  section  1,  Chapter  94,  Laws  1909, 
p.  124;  sections  3818  and  3889,  Revised  Codes,  as  amended  (Laws 
1915,  Chap.  88);  and  sections  3829,  3840,  3867  and  3897,  Revised 
Codes,  hav^  in  effect  modified  the  general  rule  requiring  that  the 
whole  amount  of  the  capital  stock  of  a  corporation  must  be  sub- 
scribed before  a  subscriber  may  be  called  upon  to  pav  has  no  merit, 
and  that  the  general  rule,  therefore,  is  controlling  in  this  state. — 
Enterprise  Sheet  Metal  Works  v.  Schendel,  42. 

Foreign  Corporations — Advantages  Over  Domestic  Corporations. 

8.  Foreign  corporations  cannot  complain  that  they  are  not  given 
advantages  over  those  created  by  authority  of  this  state. — ^Eqoitable 
Life  Assurance  Co.  v.  Hart,  76. 
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oosTa 

Improper    charge    against    epecial    administrator, — see    Executors    and 

Administrators,  11-13. 
Wlien  disallowance  proper, — see  Executors  and  AdministratorSi  8. 

COUNTERCLAIMa 

Promissory  Notes — ^Unjustifiable  Verdict. 

1.  Where  the  amount  due  plaintiff  on  a  promissory  note  admittedly 
exceeded  defendant's  counterclaim  by  $102.50,  a  verdict  in  favor  of 
defendant  was  unwarranted. — lish  ▼.  Martin,  582. 

COUNTIES. 

Bemoval  of  County  Seat — Petition — Sufficiency — ^Test. 

1.  Held,  under  section  2852,  Revised  Codes  that  the  board  of  county 
commissioners  is  limited  in  its  investigation  of  the  sufficiency  of  a 
petition  for  the  removal  of  the  county  seat  to  a  comparison  of  the 
names  appearing  thereon  with  the  poll-books  to  ascertain  whether 
the  signers  are  voters,  and  with  the  assessment-roll,  whether  they 
are  taxpayers,  and  may  not,  therefore,  eliminate  from  the  petition 
names  of  persons  who  have  ceased  to  be  legal  voters  or  taxpayers. — 
Ainsworth  v.  McKay,  270. 

Board  of  County  Commissioners — Powers. 

'  2.  The  board  of  county  commissioners  possesses  only  such  author- 
ity as  is  conferred  upon  it  expressly,  and  such  additional  authority 
as  is  necessarily  implied  from  that  which  is  granted  expressly. — 
Ainsworth  ▼.  McKay,  270. 

COUNTY  ATTORNEYS. 

Criminal  law — Trial — Opening  statement, — see  Criminal  Law,  33. 

Remarks  during  trial  deemed  objectionable, — see  Appeal  and  Error,  3; 
Criminal  Law,  40. 

COUNTY  BONDS. 
Subject  to  taxation, — see  Taxation,  9-22. 

COUNTY  CLERKS. 
Filing  nominations  to  office, — see  Elections,  2-^. 

COUNTY  HIGH  SCHOOLS. 
Special  elections, — see  Elections,  1. 

CREDITS. 
Solvent,— see  Taxation,  23. 

CRIMINAL  LAW. 

See,  also,  Intoxicating  Liquors,  1-10;  New  Trial,  11-14;  Trading  Stamp 

Act. 

Murder — Self-defense — ^Evidence — Admissibility. 

1.  Evidence  of  hostile  encounters  between  defendant  and  the  de- 
ceased on  the  evenlDg  of  and  previous  to  the  killing  for  which  de- 
fendant was  being  tried  was  admissible  to  ascertain  the  state  of  mind 
of  the  parties  at  the  time  and  thus  to  determine  who  was  the  aggres- 
sor.— State  V.  Inich,  L 
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Same — Conflicting  Evidence — Judgment — ^Beview. 

2.  The  yerdiet  of  the  jnry  in  a  capital  case  based  on  conflicting  tes- 
timony and  approved  by  an  order  overruling  a  motion  for  a  new  trial 
will  not  be  disturbed  on  appeal. — State  v.  Inich,  1. 

Same— Trial — Exceptions — Review. 

3.  Rulings  of  the  court  made  during  the  trial  of  a  criminal  eanae 
to  which  no  exceptions  were  reserved  are  not  reviewable  on  appeaL 
State  V.  Inich,  1. 

Same — Appeal — Exceptions — Briefs — Assignments  of  Error — Waiver. 

4.  Assignment  of  error  based  upon  alleged  objectionable  remark* 
made  during  trial  by  the  county  attorney  but  not  excepted  to  nor 
argued  in  appellant's  brief  vdll  be  deemed  waived. — State  v.  Inich,  1. 

Same — ^Trial — Interpreters — Discretion. 

5.  Determination  of  the  question  whether  an  interpreter  is  neces- 
sary for  a  particular  witness  lies  within  the  discretion  of  the  trial 
court,  and  its  conclusion  is  not  subject  to  review  except  for  a  mani- 
fest and  gross  abuse  of  discretion. — State  v.  Inich,  1. 

Same — Interpreters — ^Refusal  to  Appoint — ^When  not  Error. 

6.  Abuse  of  discretion  in  appointing  an  interpreter  in  a  criminal 
case  wiU  not  justify  setting  aside  a  conviction,  unless  defendant 
apparently  was  prejudiced  thereby. — State  v.  Inich,  1. 

Same. 

7.  Where  a  foreign-born  witness  understood  and  spoke  with  reason- 
able ease  the  English  language  of  the  street  and  that  used  in  ordi- 
nary business  but  encountered  difficulty  and  embarrassment  when 
subjected  to  examination  on  the  witness-stand,  the  appointment  of 
an  interpreter  held  not  to  have  been  a  manifest  or  gross  abuse  of  dis- 
cretion.---State  v.  Inich,  1. 

Same — Trial — Cross-examination — Rule. 

8.  Cross-examination  must  be  limited  to  matters  about  which  the 
witness  has  testified  in  his  examination  in  chief. — State  v.  Inich,  L 

Same — Trial — ^Evidence — Remarks  of  Judge. 

9.  A  trial  judge  may  state  his  reasons  for  his  rulings  in  admitting 
and  excluding  evidence,  so  long  as  he  refrains  from  expressing  an 
opinion  as  to  its  weight,  leaving  this  to  the  judgment  of  the  jury.— 
State  V.  Inich,  1 

Same — Trial — Remarks  by  Judge — Harmless  Error. 

10.  Where  the  trial  court  in  its  instructions  admonished  the  jury  to 
disregard  any  comments  or  remarks  made  by  it  in  admitting  or  ex- 
cluding evidence,  alleged  error  in  this  regard  was  rendered  harmless. 
State  V.  Inich,  1. 

Same — State's  Witnesses — Refusal  to  Call. 

11.  Refusal  of  the  court  to  require  the  state  to  call  and  examine  an 
eye-witness  to  the  crime  whose  name  was  indorsed  on  the  informa- 
tion held  proper. — State  v.  Inich,  1. 

Same — Defendant  as  Witness — Cross-examination. 

12.  Defendant  having  chosen  to  become  a  witness  in  his  own  behalf, 
became  subject  to  cross-examination  as  to  admissions  made  by  him, 
to  the  same  extent  as  any  other  witness.— State  v.  Inich,  1. 

Same — Cross-examination  of  Defendant — Harmless  Error. 

13.  Requiring  defendant  to  answer  on  his  cross-examination  as  to 
immaterial  matters  was  harmless  where  they  had  been  gone  into  fully 
in  the  examination  of  other  witnesses. — State  v.  Inich,  1. 

Same — Witnesses — Repetition  of  Questions — Harmless  Error. 

14.  Where  a  witness  had  enurrer^ted  all  the  persons  present  at  a 
shooting,  requiring  an  answer  to  an  inquiry  whether  he  was  positive 
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that  no  one  else  was  tbere  resulted  in  useless  repetition  but  not  in 
prejudieial  error. — State  ▼.  Inich,  1. 

Same — Instruction  as  to  Guilt  or  Innocence  of  Defendant. 

15.  An  instruction  that  "the  whole  of  your  number  must  agree  in 
finding  the  defendant  guilty  or  not  guiltj/'  held  not  objectionable  as 
denying  the  jury  the  liberty  of  reaching  a  disagreement. — State  ▼. 
Inich,  1. 

Same — ^Insufficient  Instruction — Duty  of  Appellant. 

16.  Failure  of  defendant  to  offer  an  instruction  more  specific  than 
one  complained  of  as  erroneous  bars  him  from  alleging  error  in  the 
giving  of  the  former. — State  v.  Inich,  1. 

Same— Self-defense — Requested  Instructions — Refusal — When  not  Error. 

17.  Where  the  court  had  instructed  the  jury  fully  on  the  matter  of 
self-defense,  it  was  not  reversible  error  to  refuse  requested  instruc- 
tions thereon  although  the  court  might  properly  have  given  them.— 
State  V.  Inich,  1. 

Same — ^Jury  Question — Motive — ^Youth  of  Defendant. 

18.  In  a  prosecution  for  murder,  defendant's  youth,  the  fact  that  the 
evidence  against  him  came  from  persons  not  above  suspicion,  and 
that  no  motive  adequate  to  a  cautious  or  well-balanced  mind  was 
established,  were  matters  for  the  jury's  consideration  in  the  first 
instance  and  for  that  of  the  trial  judge  on  motion  for  new  trial. — 
State  V.  Van  Laningham^  17. 

Same — ^Motive — Proof  Unnecessary. 

19.  The  state  is  not  required  to  show  an  adequate  motive  before  de- 
fendant may  be  convicted  of  murder. — State  v.  Van  Laningham,  17. 

Same — ^Newly  Discovered  Evidence — Proper  Denial  of  New  Trial. 

20.  Where  certain  items  of  alleged  newly  discovered  evidence  were 
cumulative  in  character,  and  as  to  others  no  satisfactory  showing  of 
diligence  to  discover  them  before  trial  was  made,  the  motion  for  new 
trial  was  properly  denied. — State  v.  Van  Laningham,  17. 

Same. 

21.  A  declaration,  said  to  have  been  made  after  trial,  by  the  former 
wife  of  decedent,  that  "they  had  got  the  wrong  man,'^  but  denied 
by  her  in  a  counter-affidavit,  was  insufficient  to  warrant  a  new  trial 
on  the  ground  of  newly  discovered  evidence,  in  view  of  the  circum- 
stances under  which  it  was  alleged  to  have  been  made. — State  v.  Van 
Laningham,  17. 

Same. 

22.  Where  the  jury  knew  that  one  of  the  state's  witnesses  was  in 
jail  on  a  felony  charge  and  had  been  made  a  cell  mate  of  defendant 
in  order  to  obtain  information,  matter  urged  as  newly  discovered 
evidence  to  the  effect  that  the  witness  had  agreed  to  plead  guilty 
and  was  thereafter  discharged  without  trial  went  to  his  credibility, 
which  had  been  thoroughly  canvassed  before  the  jury,  and  was  in- 
sufficient to  command  a  retrial. — State  v.  Van  Laningham,  17. 

Same. 

23.  A  new  trial  was  properly  refused  where  the  newly  discovered 
evidence  on  discovery  of  which  it  was  based  was  of  such  an  unsub- 
stantial character  as  to  render  a  different  verdict  improbable. — State 
V.  Van  Laningham,  17. 

Same — ^Experiments — Newly  Discovered  Evidence— Insufficiency. 

24.  Retrial  on  the  ground  of  newly  discovered  evidence  touching  an 
experimental  horse-back  ride  from  the  scene  of  the  murder  to  de- 
fendant's house,  held  properly  denied  where  the  conditions  under 
which  it  was  made  were  dissimilar  from  those  prevailing  when  de- 
fendant was  shown  to  have  made  it,  and  where  the  witness'  affl- 
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davit  amounted  to  an  expression  of  opinion  contrary  to  tliat  given 

by  him  at  the  trial.— State  v.  Van  Laningham,  17. 

Same — What  not  Newly  Discovered  Evidence. 

25.  Statements  of  persons  which  were  known  to  counsel  for  defend- 
ant before  the  close  of  a  murder  trial  did  not  constitute  newly  dis- 
covered evidence. — State  v.  Van  Laningham,  17. 

Grand  Larceny — Possession  of  Stolen  Property — Evidence. 

26.  Possession  of  property  recently  stolen  is  only  a  strong  eirenm- 
stance,  indicating  guilt,  not  alone  sufficient  to  warrant  conviction  of 
offense  of  larceny  .--State  v.  MuUins,  95. 

Same — Circumstantial  Evidence — When  Sufficient. 

27.  When  a  conviction  is  sought  upon  circumstantial  evidence  tbe 
proof  must  be  such  as  not  only  to  authorize  a  belief  in  tbe  ^ilt 
of  the  accused,  but  also  to  exclude  every  other  reasonable  hypothesia. 
State  V.  Mullins,  95. 

Same — Conviction — Quantum  of  Evidence  Required. 

28.  One  charged  with  crime  may  be  convicted  onl^  upon  evidenee 
establishing  his  guilt  beyond  a  reasonable  doubt,  t.  e,,  upon  proof 
such  as  to  logically  compel  the  conclusion  that  the  charge  is  true. — 
State  V.  Mullins,  95. 

Same — Evidence — ^Insufficiency. 

29.  Evidence  held  insufficient  to  warrant  conviction  of  tbe  enme  of 
grand  larceny. — State  v.  Mullins,  95. 

Felony — Evidence — Inspection  of  Papers — Statutes. 

30.  The  provision  of  section  71.38,  Revised  Codes,  that  the  court 
may  order  a  litigant  to  permit  his  opponent  to  inspect  entries  of 
accounts,  papers,  etc,  in  his  possession  or  under  his  control  relating 
to  the  merits  of  the  action,  refers  only  to  such  matters  as' might  be 
introduced  in  evidence,  and  not  to  ea^  parte  statements  of  a  prose- 
cuting  witness  touching  the  facts  and  circumstances  surrounding  the 
commission  of  a  crime,  reduced  to  writing  by  and  in  possession  of 
the  county  attorney. — State  v.  Hall,  182. 

Dismissal  of  Action — Trial — Incomplete  Opening  Statement. 

31.  A  civil  action  as  well  as  a  criminal  prosecution  may  be  dismissed 
upon  the  conclusion  of  the  opening  statement  of  counsel,  if  such 
statement  discloses  affirmatively  that  the  plaintiff  cannot  prevail. — 
State  V.  Hall,  182. 

Incomplete  Opening  Statement — Dismissal — ^Proper  Refusal. 

32.  Refusal  to  dismiss  a  criminal  action  for  mere  failure  of  the  prose* 
cuting  attorney  to  make  mention  in  his  opening  statement  of  the 
county  in  which  the  crime  for  which  defendant  was  on  trial  had  been 
committed  was  proper. — State  v.  Hall,  182. 

Same — Opening  Statement — Statute — Directory  Provision. 

33.  The  provision  of  section  9271,  Revised  Codes,  requiring  the 
county  attorney  to  make  an  opening  statement  in  a  prosecution  for 
crime,  held  directory  merely. — State  v.  Hall,  182. 

Same — Admonishing  Jury — "Jury." 

34.  Until  the  jury  in  a  criminal  cause  is  completed  and  sworn,  it  is 
not  a  "jury"  within  the  meaning  of  section  9301,  which  requires  the 
trial  judge  to  admonish  the  jury  at  each  adjournment  not  to  form 
or  express  an  opinion  upon  the  case  until  final  submission  to  them. — 
State  V.  Hall,  182. 

Same — Admonishing  Jury — Record  Imports  Verity. 

35.  The  record  on  appeal  in  a  criminal  cause  which  disclosed  that 
when  an  adjournment  was  taken,  "the  jury  was  admonished  by  the 
court  and  placed  in  charge  of  the  sheriff^''  etc.,  was  sufficient  to  dia- 
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dose  compliance  with  section  9301,  Revised  Codes,  imported  verity 
and  could  not  be  impeached  bj  affidavit. — State  v.  Hall,  182. 

Admonishing  Jury — Curing  Error. 

36.  Failure  of  the  court  to  admonish  the  jury  not  to  form  or  express 
an  opinion  about  the  merits  of  the  case  upon  taking  an  adjourn- 
ment after  the  jury  had  been  sworn,  was  cured  by  proper  admoni- 
tions at  every  subsequent  adjournment. — State  v.  Hall,  182. 

Same — Settlement    of    Instructions — Not    Part    of    Trial — Presence    of 
Defendant. 

37.  The  settlement  of  the  instructions  being  no  part  of  the  "trial" 
within  the  meaning  of  section  9233,  Revised  Codes,  requiring  the 
presence  of  one  charged  with  felony,  throughout  the  trial,  his  absence 
during  such  settlement  does  not  constitute  reversible  error. — State  v. 
Hall,  182. 

Same — Presence  of  Defendant — Minutes  of  Court — Construction. 

38.  Minutes  of  the  court  construed  and  held  to  show  that  defendant 
was  continuously  present  in  court  from  3  P.  M.  of  a  certain  day 
when  the  jury  was  instructed  until  12:50  A.  M.  of  the  next  day  when 
the  verdict  was  returned,  contrary  to  the  contention  of  the  appellant 
that  he  was  not  present  when  the  verdict  was  delivered. — State  v. 
Hall,  182. 

Same — Appeal — Prejudice — Presumptions. 

39.  Under  section  9415,  Revised  Codes,  prejudice  to  appellant  in  a 
criminal  cause  cannot  be  presumed,  but  must  be  made  to  appear, 
either  affirmatively  by  the  record,  or  by  a  denial  or  invasion  of  some 
substantial  right  from  which  the  law  imputes  prejudice. — State  v* 
Hall,  182. 

Same — Remarks  of  County  Attorney — ^Prejudice  not  Shown. 

40.  Held,  under  the  above  rule,  that  in  the  absence  of  the  evidence 
from  the  record,  objectionable  remarks  made  by  the  county  attorney 
in  his  closing  argument  excepted  to  as  beyond  the  rules  of  legitimate 
advocacy  were  not  sufficient  to  warrant  a  reversal  of  the  judgment, 
since  the  evidence  may  have  pointed  so  conclusively  to  defendant's 
guilt  that  no  prejudice  could  have  resulted  from  the  statements.^* 
State  V.  Hall,  182. 

Rape — Evidence — Sufficiency. 

41.  In  a  prosecution  for  rape,  the  uncorroborated  direct  testimony  of 
the  prosecutrix,  if  believed,  establishes  the  goilt  of  defendant.— 
State  V.  Tate,  343. 

Same — Verdict  of  Acquittal — Refusal  to  Direct — When  Proper. 

42.  Refusal  to  direct  a  verdict  of  acquittal  was  proper  where  the 
evidence  was  sufficient,  as  matter  of  law,  to  prove  every  element 
necessary  to  constitute  the  crime  of  rape.— -State  v.  Tate,  343. 

Same — Directed  Verdict  of  Acquittal — When  Proper. 

43.  Under  Section  9297,  Revised  Codes,  the  district  court  may,  in  its 
discretion,  advise,  but  not  direct  or  compel,  the  jury  to  acquit  if  it 
deems  the  evidence  to  be  clearly  insufficient  in  weight  to  justify  a 
verdict  of  guilty. — State  ▼.  Tate,  343. 

Same — Attorney  and  Client — Trial — Argument  to  Jury — Duty  of  Attor- 
ney. 

44.  It  is  the  duty  of  counsel  for  defendant  charged  with  crime  to 
present  the  case  of  his  client  on  argument  in  the  light  most  favor- 
able to  the  latter,  and  to  that  end  to  urge  upon  the  jury  all  inferences 
from  and  interpretations  of  the  evidence  which  are  not  palpably  un- 
warranted, and  so  long  as  he  does  not  misstate  the  testimony,  his 
privilege  in  this  respect  is  almost  vdthout  limit. — State  v.  Tate,  343. 
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Same — Trial — Cnrtailing  Argument  to  Jury — Prejudicial  Error. 

45.  Refusal  of  the  court  to  permit  defendant's  counsel  to  eomment 
in  his  argument  to  the  jury  upon  statements  touching  a  material  fact 
made  by  the  prosecutrix  and  her  sister,  which  were  contradictory  of 
each  other,  was  prejudicial  error,  entitling  defendant  to  a  new  triaL 
State  V.  Tate,  343. 

Same — Trial — Evidence — Remarks  by  Court — Invading  Province  of  Jury. 

46.  Remarks  of  the  trial  judge  during  argument  of  defendant's  conn- 
sely  to  the  effect  that  prosecutrix  and  her  sister  had  not  testified 
to  a  certain  material  fact  as  counsel  asserted  they  had,  that  no  juror 
was  in  doubt  about  that,  etc,  whereas  such  testimony  had  in  fact 
been  given,  virtually  resulted  in  a  withdrawal  of  their  statements 
from  the  jury  and  constituted  prejudicial  error.-~State  v.  Tate,  343. 

Evidence — Suspicions  of  Guilt  Insufficient. 

47.  Suspicion  however  well  founded,  that  defendant  is  guilty  of  the 
crime  for  the  commission  of  which  he  is  being  tried,  does  not  justify 
a  conviction. — State  v.  Brower,  349. 

Same — Circumstantial  Evidence — Sufficiency — Rule. 

48.  Wliere  circumstantial  evidence  is  relied  on  to  convict  of  crime, 
the  circumstances  proved  must  be  consistent  with  each  other  and  ao 
clearly  justify  the  conclusions  of  guilt  that  they  exclude  any  other 
rational  hypothesis. — State  v.  Brower,  349. 

Same — Burglary — Circumstantial  Evidence — ^Insufficiency. 

49.  Evidence,  wholly  circumstantial  in  character,  held  insufficient, 
under  the  above  rules,  to  warrant  defendant's  conviction  of  the  crime  of 
burglary  in  the  night-time. — State  \,  Brower,  349. 

Homicide — When  Excusable — Elvidence. 

50.  To  justify  a  finding  that  a  homicide  by  shooting  was  excusable, 
under  section  8299,  Revised  Codes,  where  defendant  and  deceased  were 
strangers,  the  evidence  must  show  that  when  the  shot  was  fired,  defend- 
ant was  doing  a  lawful  act,  by  lawful  means,  with  usual  and  ordinary 
caution,  and  without  any  unlawful  intent.— State  v.  Kuum,  430. 

Same — When  Unintentional — Evidence. 

51.  Where,  in  a  prosecution  for  homicide,  the  evidence  showed  that 
defendant  and  deceased  were  strangers  and  apparently  friendly;  that 
there  was  no  swearing  or  threatening  language  used  by  either;  that  de- 
fendant was  much  intoxicated  at  the  time ;  that  deceased  himself  stated 
that  the  shot  was  an  accident,  and  that  there  was  no  motive  for  the 
shooting,  the  conclusion  follows  that  the  killing  was  unintentionaL — 
State  V.  Kuum,  426. 

Pointing  Lioaded  Firearm — ^Assault. 

52.  One  who  points  a  loaded  firearm  at  another  with  the  purpose  of 
doing  the  latter  an  injury  or  putting  him  in  fear,  is  guilty  of  assault; 
if  the  pointing  of  the  weapon  is  accidental  and  unaccompanied  by  any 
unlawful  purpose  or  intent,  the  act  is  not  a  crime.— State  v.  Kuum, 
436. 

Homicide — When  Excusable — Jury  Question. 

53.  The  question  whether  defendant  while  intoxicated  and  in  the  act 
of  exhibiting  his  revolver  to  the  deceased,  also  under  the  influence  of 
liquor,  exercised  that  usual  and  ordinary  caution  in  handling  the  weapon 
made  necessary  by  section  8299,  Revised  Codes,  to  render  the  killing 
excusable,  was  a  question  for  the  jury. — State  v.  Kuum,  436. 

Same — Negligent  Handling  of  Firearm — Manslaughter. 

54.  The  negligent  handling  of  a  loaded  firearm  (or  other  dangerous 
agency)  causing  or  contributing  to  the  death  of  another  person  is  invol- 
untary  manslaughter  within  the  meaning  of  subdivision  2  of  section  8295, 
Revised  Codes. — State  v.  Kuum,  436. 
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Same — Evidence — ^Murder  in  Second  Degree — ^Malice — Presumption!. 

55.  Where  the  state  establishes  the  killing  of  deceased  by  defendant, 
and  there  is  no  evidence  tending  to  show  circumstances  of  mitigation 
or  to  justify  or  excuse  it,  the  presumption  arises  that  the  killing  was 
prompted  by  malice  and  was  murder  in  the  second  degree;  and  the 
burden  thereupon  is  upon  defendant  to  produce  evidence  sufficient  to 
create  a  reasonable  doubt  of  the  cfzistence  of  malice,  if  he  would  reduce 
the  degree  of  homicide  to  manslaughter.— State  v.  Kuum,  436. 

Same — ^Manslaughter — Presumptions — Malice. 

56.  Where  the  state's  ervidence  tends  to  show  that  the  homicide  com- 
mitted only  amounts  to  mRn?laughter,  the  presumption  of  malice  does 
not  obtain,  and  the  defendant  may  take  advantage  of  the  case  as  made 
by  the  state  to  reduce  the  homicide  to  manslaughter,  and  refrain  from 
introducing  any  evidence. — State  v.  Kuum,  436. 

Same — Manslaughter — Defendant's  Guilt — Withdrawing  Question  from  Jury. 
«^7.  Where  the  state's  evidence  made  out  only  a  case  of  manslaughter 
it  was  error  to  refuse  defendant's  request  to  withdraw  from  jury  the 
question  whether  the  evidence  made  out  a  case  of  murder.— -State  v. 
Kuum,  436. 

Same — Insanity — 'Proper  Refusal  of  Instruction. 

58.  Evidence  that  defendant's  reason  had  been  clouded  by  intoxication 
during  the  earlier  hours  of  the  homicide,  and  that  he  suffered  periodical 
attacks  due  to  a  diseased  condition  of  the  heart,  did  not  warrant  an 
instruction  upon  the  question  of  his  insanity. — State  v.  Kuum,  436. 

When  Defendant  Entitled  to  Retrial. 

59.  To  secure  a  new  trial  a  convicted  defendant  in  a  criminal  case  is 
not  required  to  show  an  entire  absence  of  evidence  of  some  fact  neces- 
sary to  make  out  a  case;  if  he  can  convince  the  district  court  that 
the  evidence  in  its  entirety  is  insufficient  in  weight  to  justify  the  ver- 
dict, he  is  entitled  to  a  retrial. — State  v.  Schoenbom,  517. 

Penal  Statutes — Strict  Construction. 

60.  A  penal  statute  cannot  be  extended  by  implication  beyond  the 
legitimate  import  of  the  words  used  therein,  so  as  to  embrace  eases  or 
acts  not  clearly  described  by  them. — State  v.  Lutey  Bros.,  545. 

CROPS. 
See  Mortgages,  1-6. 

CROSS-EXAMINATION. 
See  Evidence,  2,  4,  5. 

DAMAGES. 
Compensatory  and  exemplary ,-Hsee  Innkeepers,  3-6. 

Alienation  of  Affections — Punitive  Damages — Malice — Jury  Question. 

1.  Punitive  damages  may  be  awarded  in  an  action  for  the  alienation 
of  a  husband's  affections,  even  though  the  evidence  furnishes  no  basis 
for  a  finding  of  malice,  since  malice  may  be  implied  from  the  conduct 
of  defendant  in  causing  the  wrong  complained  of,  its  existence  being  a 
question  for  the  jury. — ^Moelleur  v.  Moelleur,  30. 

Option — Joint  Holders — Measure  of  Damages. 

2.  In  the  absence  of  fraud,  the  measure  of  damages  in  an  action  by 
one  of  two  joint  holders  of  an  option  on  land  (about  to  expire)  to 
recover  his  share  of  the  value  of  the  option  upon  sale  thereof  by  the 
other,  held  under  the  circumstances  to  have  been  one-half  the  amount 
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the  seller  actually  receiyed  and  not  the  difference  between  the  valne  of 
the  land  at  the  time  and  the  face  of  the  option. — Teagarden  ▼.  Oalkimt, 
35. 

Streets — Changing  Street  Orade — ^Measure  of  Damages — Evidence. 
«  3.  Evidence  to  show  the  cost  of  filling  plaintiff's  lots  and  raising  his 
buildings  to  grade,  and  the  market  value  of  the  property  before  and 
after  making  the  improvement,  was  competent  and  material  in  an  aetion 
to  recover  damages  occasioned  by  the  change. — ^Eby  ▼.  City  of  Lewis- 
town,  113. 

Fraud — ^Damage — Complaint — Sufficiency. 

4.  To  state  a  cause  of  action  for  rescission  of  a  contract  for  fraud,  the 
allegation  that  plaintiff  suffered  damage  or  injury  is  sufficient,  a  state- 
ment that  he  suffered  pecuniary  loss  not  being  necessary. — Stillwell  v. 
Bankin,  130. 

DECLARATIONS. 
New  trial — Newly  discovered   evidence — Insufficiency, — see   Criminal  Law, 

'     21. 
Of  deceased  person — Evidence — Admissibility, — see  Evidence,  20,  36-39. 


DEEDa 
Consideration,— see  Real  Property,  10. 
Recordation — Notice. — see  Real  Property,  6,  9. 
Reservation  of  minerals — ^Nuisances — Estoppel, — see  Nmsancea,  5. 

DEFAULT  JUDGMENTS. 
Defendant  in  military  service,— see  Judgments,  16,  17. 

DEFENSES. 
Alienation  of  affections, — see  Husband  and  Wife,  2,  8. 
Bankruptcy  proceedings, — see  Bankruptcy,  6,  7. 
Contracts — Fraud, — see  Fraud,  4,  5. 
Disbarment, — see  Attorney  and  Client,  2. 
Nuisances, — see  Nuisances,  3. 
Ratification  of  unauthorized  act  of  agent,— see  Banks  and  Banking,  10,  11. 

DEMURRER. 
Mandamus — Admission  of  what, — see  Mandamus,  1. 

DESCENT  AND  DISTRIBUTION. 

Posthumous  Children — Rights  and  Remedies. 

1.  For  the  purpose  of  defining  the  civil  rights  and  remedies  of  a  child 
unborn  at  the  time  of  the  death  of  its  father,  it  is  deemed  to  have  been 
then  living,  and  therefore  enjoys  all  the  rights  of  inheritance  conferred 
upon  a  living  person. — Hay  don  v.  Normandin,  539. 

Intestacy — Right  of  Heirs  to  Property. 

2.  Upon  the  death  of  an  intestate  his  property  passes  immediately 
t^  his  heirs,  subject  to  the  control  of  the  probate  court  for  the  pur- 
pose of  administration. — Haydon  v.  Normandin,  539. 

Personal  Property — Conversion — Right  of  Action  in  Heir. 

3.  Held,  that  section  6462,  Revised  Codes,  authorizing  an  heir,  who 
at  the  time  of  a  wrongful  conversion  of  personal  property  of  his 
testator  or  intestate  was  laboring  under  a  disability,  to  bring  his  action 
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for  damages  within  Ave  yean  after  the  eesBation  of  inch  diflabilityi 
acts  on  the  remedy  only  and  does  not  create  a  new  cause  of  action 
nor  operate  retroactively. — Haydon  v.  Normandin,  539. 

DIBECTOBS. 
Of  bank,  see  Banks  and  Banking,  2-12. 

DI8BABMBNT. 
Bee  Attorney  and  Client,  1-4. 

DISCRETION. 
Appointment  of  interpreter  by  district  court, — see  Criminal  Law,  6-7. 

Actions — Dismissal — Want  of  Prosecution. 

1.  Whether  an  action  should  be  dismissed  for  want  of  prosecution 
is  a  question  addressed  to  the  discretion  of  the  trial  court. — Silver  v. 
Eakins,  210. 

New  Trial — Beview. 

2.  In  no  case  will  the  conclusion  of  the  district  court  in  disposing 
of  a  motion  for  a  new  trial  be  revised  on  appeal,  except  for  manifest 
abuse  of  its  discretion. — Jones  v.  Shannon,  225. 

New  Trial. 

3.  Heldf  that  the  trial  court  was  not  guilty  of  abuse  of  discretion 
in  granting  a  new  trial  for  insufficiency  of  the  evidence  to  justify  it 
verdict. — ^J.  I.  Case  Threshing  Machine  Co.  v.  Hamilton,  276. 

Specific  Performance. 

4.  Specific  performance  is  not  granted  as  a  matter  of  abstract  right, 
but  the  application  therefor  is  addressed  to  the  sound,  legal  discretion 
of  the  court,  the  exercise  of  which  will  not  be  interfered  with  on  appeal 
in  the  absence  of  a  clear  showing  of  abuse  thereof. — Interior  Securi- 
ties Co.  V.  Campbell,  Beceiver,  459. 

Executors  and  Administrators — Deceased  Persons — Declarations  and  Admis- 
sion s — A  dmissibility . 

5.  Held,  that  the  provision  of  section  7891,  Bevised  Codes,  as 
amended  (Laws  1913,  p.  57),  declaring  plaintiff  in  an  action  against 
an  executor  or  administrator  an  incompetent  wittiess,  unless  it  ap- 
pears to  the  court  that  without  his  testimony  injustice  will  be  done, 
lodges  determination  of  the  question  of  the  admissibility  of  plaintiff's 
testimony  within  the  sound  discretion  of  the  court,  and  that  refusal 
of  permission  to  testify  was  not  an  abuse  of  such  discretion  where 
there  was  sufficient  evidence  to  make  out  a  prima  facie  ease  without 
plaintiff's  testimony. — ^Boy  v.  King's  Estate,  5^7. 

DISMISSAL. 
Of  action — ^Want  of  prosecution, — see  Discretion,  1. 

Of  appeal — ^When  not  subject  to  dismissal   for  absence  of  copy  of  judg- 
ment-roll,— see  Appeal  and  Error,  9. 

Of  criminal  action  because  of  incomplete  opening  statement — ^Proper  re- 
fusal,— see  Criminal  Law,  31,  32. 

DISTBICT  COURTS. 

Deceiving  court, — see  Attorney  and  Client,  1,  2. 

Injunction  by  one  department  against  prosecution  of  action  pending  in  an- 
other,— see  Injunction,  11,  12. 

Judge  may  state  reasons  for  ruling  on  evidence, — see  Criminal  Law,  9. 
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Jurisdiction  in  matter  of  seizure  and  destmetion  of  intozieating  liqoonx— 
see  Intoxicating  Laqnors,  11-16. 

Power  over  judgments, — see  Judgments,  3-6,  10-13. 

Power  to  grant  new  trial — ^Limitation, — see  New  Trial,  19,  20. 

Power  to  strike  verdict  from  files, — see  Verdicts,  6. 

Bemarks  of  judge  during  trial  deemed  objectionable, — see  Appeal  and  Er- 
ror, 4;  Criminal  Law,  46. 

Unwarranted  curtailment  of  argument  of  defendant's  eounsel  in 
prosecution, — see  Criminal  Law,  44-46. 

Jurisdiction — Special  Administrators. 

1.  The  district  court  is  without  power  to  require  a  speeial  admim- 
istrator  to  go  beyond  the  fair  import  of  the  tenns  of  the  statute  gov- 
erning his  actions. — In  re  Williams'  Estate,  68. 

Appeal  and  Error — Effect  of  Perfection  of  Appeal. 

2.  After  an  appeal  had  been  perfected  by  intervenor  from  a  jud^ 
ment  dismissing  his  complaint,  the  district  eourt  lost  jurisdietion  of  tbe 
cause  so  far  as  his  rights  were  concerned,  and  was  without  authority 
subsequently  to  decree  that  he  was  not  entitled  to  any  of  the  funds 
in  controversy  in  the  action  in  whieh  he  sought  to  intervene. — More- 
land  ▼.  Monarch  Mining  Co.,  419. 

DITCHES. 
6ee  Waters  and  Water  Bights. 

DIVOBOE. 
See  Husband  and  Wife. 

DOCTRINE  OP  BELATION. 
Bee  Waters  and  Water  Bights,  2. 

BASEMENTS. 
See,  also,  Waters  and  Water  Bights,  I-ISL 

Nature  of  Bight  Acquired. 

1.  An  easement  implies  a  permanent  interest  in  real  estate,  and,  gen- 
erally speaking,  can  be  created  only  by  an  instrument  in  writing  or  by 
prescription. — Babcock  v.  Gregg,  317, 

Cities  and  Towns — Streets — Easement  by  Prescription. 

2.  The  mere  use  of  land  as  a  public  street  or  highway  for  the  statu- 
tory period,  not  coupled  with  an  assumption  of  jurisdiction  over  it  by 
the  city  authorities,  does  not  vest  the  city  with  title  by  prescription  to 
an  easement  in  it. — Barnard  Bealty  Co.  y.  City  of  Butte,  384. 

Same — Easement  by  Prescription — ^How  Acquired. 

3.  A  city  cannot  acquire  a  prescriptive  right  to  an  easement  in  land 
for  street  purposes,  unless  public  travel  has  pursued  a  definite,  fixed 
course  over  it  for  the  statutory  period. — ^Barnard  Bealty  Co.  v.  City  of 
Butte,  384. 

Same — Acquisition  of  Easement — Quantum  of  Proof. 

4.  The  assertion  of  an  easement  in  land  for  street  purposes  tiased 
upon  adverse  user  for  the  statutory  period,  must  be  supported  by  dear 
and  convincing  proof. — Barnard  Bealty  Co.  ▼.  City  of  ^utte,  384. 

ELECTION. 

To  be  or  not  to  be  bound  by  Workmen's  Compensation  Aet,— see  WoiIl- 
men's  Compensation,  4-6. 
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ELECTIONS. 
Compensation  of  olBeer  pending  contest, — see  Legislature,  1,  8. 

Special  Elections — County  High  Schools— Failure  to  Publish  Notice — Eflfect 

1.  Where  the  electors  had  actual  notice  of  and  participated  gener- 
ally in  a  special  election  held  to  determine  the  advisability  of  issu- 
ing bonds  for  high  school  purposes,  failure  of  the  county  clerk  to 
publish  in  a  newspaper  the  natice  required  by  section  531,  Revised 
Codes,  did  not  avoid  the  election. — ^Wright  ▼.  Flynn,  61;  Leary  t. 
Young,  275. 

Mandamus — Primary  Election  Law — County  Central  Committee — ^Power  to 
Make  Original  Nomination. 

2.  Held,  that  neither  section  16  nor  section  32  of  the  Primary  Elec- 
tion Law  (Laws  of  1913,  p.  570)  empowers  a  county  central  committee 
to  make  an  original  nomination  of  a  candidate  to  an  office  to  be  filled 
at  a  special  election,  the  officer-elect  having  died  soon  after  election 
and  before  induction  into  office.^-State  ez  rel.  Smith  v.  Duncan,  376. 

Same — Filling  Vacancy — Power  of  County  Central  Committee. 

3.  A  vacancy  caused  by  the  death  of  a  state  senator  soon  after  elec- 
tion but  before  induction  into  office  was  a  vacancy  in  the  office  and 
not  in  the  candidacy  of  the  nominee  for  the  office,  which  latter  vacancy 
the  county  central  committee  could  properly  have  filled  under  the  pro- 
visions of  the  Primary  Election  Law,  while  the  former  it  had  no  power 
to  fill   (see  paragraph  2  above.) — State  ez  rel.  Smith  v.  Duncan,  376. 

Same — Nominations — How  Made. 

4.  Heldf  that  since  the  Primary  Election  Law  (Laws  1913,  p.  570), 
is  made  applicable  only  to  general  elections,  fails  to  provide  for  the 
nomination  of  candidates  to  be  voted  for  at  special  elections,  and  does 
not  repeal  prior  statutes  on  the  latter  subject,  sections  521  and  524, 
Revised  Codes,  are  still  in  force,  and  therefore  nominations  of  candidates 
to  be  voted  for  at  special  elections  must  be  made  pursuant  to  the  pro- 
visions of  either  section  521  or  524.-~^tate  ex  reL  Reibold  v.  Duncan, 
380. 

Same — Duty  of  County  Clerk. 

5.  Heldf  on  application  for  writ  of  mandate,  that  where  a  large  num- 
ber of  qualified  electors  joined  under  the  provisions  of  section  524, 
Revised  Codes,  in  a  certificate  nominating  a  candidate  for  state  senator 
to  be  voted  for  at  a  special  election  and  presented  same  to  the  county 
clerk  for  filing,  it  was  that  officer's  duty  to  file  it,  under  paragraph  4 
above. — State  ez  rel.  Reibold  v.  Duncan,  380. 

ELECTRICITY. 
Electrification  system  of  railroads — Taxation, — see  Taxation,  6,  7. 

EMBLEMENTS. 
See  Crops. 

EQUITY. 
Appeal — ^Extent  of  review  in  equity  cases, — see  Appeal  and  Ehror,  20. 
Decree  based  on  incompatible  theories — ^Review, — see  Appeal  and  Error,  22. 
Jury  trial — Special  findings, — see  Jury,  4. 

Duty  of  Plaintiff. 

1.  One  seeking  specific  performance  must  come  into  court  with  clean 
hands  and  with  a  cause  the  ethical  qualities  of  which  are  such  as  to 
commend  it  to  the  conscience  of  the  ehancellor. — Interior  Securities  Co. 
V.  Campbell,  Receiver,  459. 
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ESCROW. 

Definition. 

1.  An  "escrow"  is  a  written  instrument  deliyer^ed  to  a  third  peraom 
to  take  effect  upon  the  happening  of  a  contingency  and  delivery  of 
it  to  the  person  entitled  to  it.— Olendenning  v.  S&yton,  586. 

What  not  Susceptible  of  Being  Placed  in  Escrow. 

2.  Under  the  above  de&ition,  neither  money  nor  a  receipted  billi 
deposited  in  bank  under  an  agreement  between  parties  to  a  proposed 
lease  of  coal  land,  could  properly  become  the  subject  of  an  eseroWi 
neither  being  a  written  eontract.-~^lendenning  ▼.  Slayton,  586. 

ESTATES  OF  DECEASE!)  PEBSONS. 

Actions  against — Declarations  and  admissions — ^Admissibility  in  eyidenee,^ 

see  Evidence,  36-40. 

Bights  of  posthumous  heir, — see  Descent  and  Distribution,  1-3. 

ESTOPPEL. 
See  Banks  and  Banking,  5. 
By  deed — Beal  property, — see  Nuisances,  5. 


EVIDENCE. 
See,  also,  Witnesses. 
Conflict  in — Affirmance  of  judgment, — see  Appeal  and  Error,  1,  ^,  16,  !•. 
Experiments, — see  Criminal  Law,  24. 
Interpreters, — see  Criminal  Law,  5-7. 
Newly  discovered, — see  New  Trial,  1;  Criminal  Law,  20-25. 

Murder — Self-defense — ^Adimissibility. 

1.  Evidence  of  hostile  encounters  between  defendant  and  the  de- 
ceased on  the  evening  of  and  previous  to  the  kilUn^  for  which  de- 
fendant was  being  tried  was  admissible  to  ascertain  the  state  of 
mind  of  the  parties  at  the  time  and  thus  to  determine  who  was  the 
aggressor. — State   v.  Inich,  1. 

Trial — Cross-examination — Bule. 

2.  Cross-examination  must  be  limited  to  matters  about  which  the 
witness  has  testified  in  his  examination  in  chief. — State  v.  Inich,  1. 

Same — State's  Witnesses — Refusal  to  Call. 

3.  Kefusal  of  the  court  to  require  the  state  to  call  and  examine 
an  eye-witness  to  the  crime  whose  name  was  indorsed  on  the  in- 
formation was  proper. — State  v.  Inich,  1. 

Same — Defendant  as  Witness — ^Cross-examination. 

4.  Defendant  having  chosen  to  become  a  witness  in  his  own  behalf, 
became  subject  to  cross-examination  as  to  admissions  made  by  him, 
to  the  same  extent  as  any  other  witness.-~State  v.  Inich,  1. 

Same — Cross-examination  of  Defendant — Harmless  Error. 

5.  Requiring  defendant  to  answer  on  his  cross-examination  as  to 
immaterial  matters  was  harmless  where  they  had  been  gone  into 
fully  in  the  examination  of  other  witnesses. — State  v.  Inich,  1. 

Same — Trial — Evidence — Remarks  by  Judge. 

6.  A  trial  judge  may  state  his  reasons  for  his  rulings  in  admitting 
and  excluding  evidence,  so  long  as  he  ref rains .  from  expressing  an 
opinion  as  to  the  weight,  leaving  this  to  the  judgment  of  the  jnry. 
State  y.  Inich,  1. 

Same — Witnesses — Repetition   of  Questions — ^Harmless  Error. 

7.  Where  a  witness  had  enumerated  all  the  persons  present  at  a 
shooting,  requiring  an  answer  to  an  inquiry  whether  he  was  positive 
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that  no  one  else  was  there  resulted  in  nseless  repetition  but  not  In 
prejudicial  error. — State  v.  Inich,  1. 
Alienation  of  Aifections — Domestic  Trouble — ^Evidence — Admissibility. 

8.  Evidence  of  domestic  trouble  between  husband  and  wife  may 
properly  be  considered  by  the  jury  in  mitigatiov  of  damages  sought 
in  an  action  for  the  alienation  of  the  husband's  affections. — Moelleur 
V.  Moelleur,  30. 

Grand  Larceny — ^Possession  of  Stolen  Property. 

9.  Possession  of  property  recently  stolen  is  only  a  strong  circum- 
stance indicating  guilt,  not  alone  sufEicient  to  warrant  conviction 
of  offense  of  larceny.— -State  v.  MuUins,  95. 

Same — ^Circumstantial  Evidence — When  Sufficient. 

10.  When  a  conviction  is  sought  upon  circumstantial  evidence,  the 
proof  must  be  such  as  not  only  to  authorize  a  belief  in  the  guilt 
of  the  accused,  but  also  to  exclude  every  other  reasonable  hypothe- 
sis.— State  V.  MuUins,  95. 

Same — Conviction — Quantwn  of  Evidence  Bequired. 

11.  One  charged  with  crime  may  be  convicted  only  upon  evidence 
establishing  his  guilt  beyond  a  reasonable  doubt,  i.  e,,  upon  proof 
such  as  to  logically  compel  the  conclusion  that  the  charge  is  true. — 
State  y.  Mullins,  95. 

Appeal  and  Error — Offer  of  Proof — ^Whon  Unnecessary. 

12.  The  rule  requiring  an  offer  of  proof  by  the  party  who  desires 
to  preserve  for  review  a  ruling  sustaining  an  objection  to  a  ques- 
tion put  to  a  witness  does  not  apply  when  the  question  indicates 
the  evidence  sought,  or  where  the  effect  of  the  ruling  is  to.  exclude 
all  evid-ence  on  a  given  subject  under  a  mistaken  notion  that  it  is 
not  within  the  issues. — Eby  v.  City  of  Lewistown,  US. 

Streets — Change  of  Grade — Damages. 

13.  Under  allegations  of  the  complaint  that  plaintiff's  property  had 
been  ipermanently  injured  by  change  in  street  grade,  rendered  in- 
accessible and  undesirable  for  the  purposes  for  which  used,  necessi- 
tating large  expenditures  in  filling  and  adjusting  the  lots  to  grade, 
etc,,  and  defendant's  denial  of  any  damage  whatever,  the  latter 
was  entitled  to  introduce  evidence  tending  to  show  that  the  prop- 
erty had  not  been  injured  or  that  the  damage  was  less  than  claimed 
by  plaintiff. — Eby  v.  City  of  Lewistown,  113. 

Same — Change  of  Grade  of  Street — Measure  of  Damages. 

14.  Evidence  showing  cost  of  filling  plaintiff's  lot  and  raising  his 
buildings  to  grade,  and  the  market  value  of  the  property  before 
and  after  making  the  improvement,  was  competent  and  material  in 
an  action  for  damages  occasioned  by  the  change. — Eby  v.  City  of 
Lewistown,  113. 

Criminal  Law — ^Felony — Inspection  of  Papers — Statutes. 

15.  The  provision  of  seetion  7138,  Revised  Codes,  that  the  court 
may  order  a  litigant  to  permit  his  opponent  to  inspect  entries  of 
accounts,  papers,  ete,,  in  his  possession  or  under  his  control  relating 
to  the  merits  of  the  action,  refers  only  to  such  matters  ai  might  be 
introduced  in  evidence,  and  not  to  ex  parte  statements  of  a  prose- 
cuting witness  touching  the  facts  and  circumstances  surrounding 
the  commission  of  a  crime,  reduced  to  writing  by  and  in  possession 
of   the  county  attorney. — State  v.  Hall,  182. 

Partnership^Elements  of — Evidence — Sufficiency. 

16.  To  establish  the  existence  of  a  partnership  it  is  not  necessary 
that  its  elements  should  be  made  to  appear  by  direct  evidence;  if 
the  jury  could,  from  the  evidence  before  them,  draw  the  legitimate 
inferences  required  to  complete  proof  of  its  existence,  it  was  suffi- 
cient.— Silver  v.  Eakins,  210. 

65  Mont. — 42 
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Capies  of  Entries  in  Bank  Books — ^Inadmissibility. 

17.  Copies  of  accounts  taken  from  a  bank  ledger,  being  secondary 
evidence,  were  inadmissible  under  section  7872,  Revised  Codes,  bat 
the  witness  called  to  testify  concerning  them  could  properly  sho'vr 
the  general  results  shown  by  the  ledger,  %.  e.,  the  balance  dedueible 
from  computation.— Silver  v.   Eakins,  210. 

Use  of  Memorandum — Preliminary  Proof. 

18.  The  use  of  a  memorandum  by  a  witness  in  testifying  is,  nnder 
section  8020,  Bevised  Codes,  permissible  only  after  the  necessary 
preliminary  proof  qualifying  the  witness  has  been  made. — Silver  ▼. 
Eakins,  210. 

Bes  Gestae. 

19.  In  an  action  for  wrongful  ejection  from  a  hotel,  evidence  of 
what  occurred  in  the  lobby  after  plaintiff  and  her  husband  started 
to  leave  the  place  wIm  admissible  as  part  of  the  rsss  gestae, — Jones  T. 
Shannon,  225. 

Transaction    With    Deceased   Person — Declarations — Admissibility. 

20.  In  a  suit  to  foreclose  a  mortgage  alleged  to  have  been  procured 
by  the  fraud  of  plaintiff's  associate,  since  deceased,  defendant  could 
not  be  rendered  incompetent  to  testify  as  to  transactions  with  the 
associate  by  the  unsupported  assertion  that  he  was  plaintiff's  agent 
and  that  therefore,  under  subdivision  4  of  section  1,  Chapter  41, 
Laws  of  1913,  evidence  of  declarations  made  by  or  communications 
had  with  such  agent  was  inadmis8i)}le. — Wilcox  v.  Schissler,  246. 

Change  of  Venue — Affidavits — Conclusions. 

21.  Statements  in  affidavits  filed  by  defendant  indemnity  company 
in  support  of  its  motion  for  a  change  of  venue,  to  the  effect  that 
the  contract  of  indemnity  sued  upon  was  to  be  performed  by  mak- 
ing payment  at  its  home  office,  held  legal  conclusions  and  without  evi- 
dentiary value. — State  ex  rel.  Western  A.  &  L  Co.  v.  District  Court, 
330. 

Bape — Sufficiency. 

22.  In  a  prosecution  for  rape,  the  uncorroborated  direct  testimony 
of  the  prosecutrix,  if  believed,  establishes  the  guilt  of  defendant.— 
State  V.  Tate,  343. 

Criminal  Law — Evidence — Suspicions  of  Ghiilt  Insufficient. 

23.  Suspicion,  however  well  founded,  that  defendant  is  guilty  of 
the  crime  for  the  commission  of  which  he  is  being  tried,  does  not 
justify  a  conviction. — State  v.  Brower,  349. 

Same — Circumstantial  Evidence — Sufficiency — Bule. 

24.  Where  circumstantial  evidence  is  relied  on  to  convict  of  crime, 
the  circumstances  proved  must  be  consistent  with  each  other  and  so 
clearly  justify  the  conclusions  of  guilt  that  they  exclude  any  other 
rational  hypothesis. — State  v.  Brower,  349. 

Same — ^Burglary — Circumstantial  Evidence — Insufficiency. 

25.  Evidence,  wholly  circumstantial  in  character,  held  insufficient, 
under  the  above  rules,  to  warrant  defendant's  conviction  of  the 
crime  of  burglary  in  the  night-time. — State  v.  Brower,  34^. 

Work  and  Labor — ^Evidenee  of  Value — Expert  Testimony. 

26.  A  housekeeper  and  laundress  of  long  experience  was  qualified  to 
testify  to  the  reasonable  value  of  her  services  rendered  and  the  sup- 
plies furnished  defendant  while  boarding  him. — ^Matoole  v.  SuUivaa, 
36^. 

Building  Contracts — Remedying  Defects — ^Evidence — ^Proper  Exclusion. 

27.  In  the  absence  of  evidence  that  the  reasonable  value  of  a  new 
roof  covering  did  not  exceed  a  covering  laid  by  plaintiff  according 
to  plans  and  specifications,  evidence  as  to  the  amount  paid  by  de- 


EyidenoBw  659 

fendant  for  tbe  new  work  was  properly  excluded. — ^Boberts  y.  Sin* 
nott,  a6i9. 

Waters  and  Water  Eights — Ditches — Easements — Extent  of  User. 

28.  The  extent  of  an  easement  acquired  by  adTorse  user  is  meas- 
ured by  the  extent  of  the  use;  hence  evidence  of  the  amount  of 
water  which  had  been  or  could  be  used  through  a  ditch,  title  to 
which  rested  upon  prescription,  was  admissible. — ^Lowry  y.  Carrier, 
392. 

Same— Ownership— TJeer. 

29.  The  owner  of  a  ditch  right  cannot  be  compelled  to  surrender 
it  merely  because  its  function  can  be  performed  by  another  ditch 
owned  by  him  and  Uot  in  dispute;  hence  evidence  tending  to  show 
that  all  his  irrigable  land  could  be  watered  from  a  ditch  other  than 
the  one  title  to  whieh  was  at  issue,'  was  inadmissible. — ^Lowry  v. 
Carrier,  Z92, 

€ame — ^Nonuser — ^Abandonment. 

30.  Evidence  of  limited  use  or  nonuser  of  an  irrigating  ditch  is 
not  alone  suffieient  to  establish  abandonment. — ^Lowry  v.  Carrier, 
392. 

Contracts — ^Varying  Terms — Rulfr — Exception. 

31.  The  rule  declared  by  section  7873,  Bevised  Codes,  that  in  a  con- 
troversy between  the  parties  to  a  written  contract  or  their  privies, 
parol  evidence  cannot  be  introduced  to  vary,  enlarge  or  contradict  its 
terms,  etc.,  has  no  application  in  a  controversy  between  a  party 
to  the  contract  and  a  stranger. — ^Bead  v.  Lewis  and  Clark  County, 
412. 

Homicide — When  Excusable. 

32.  To  justify  a  finding  that  a  homicide  by  shooting  was  excusable, 
under  section  8299,  Revised  Codes,  where  defendant  and  deceased 
were  strangers,  the  evidence  must  show  that  when  the  shot  was  fired, 
defendant  was  doing  a  lawful  act,  by  lawful  means,  with  usual  and 
ordinary  caution,  and  without  any  unlawful  intent.---State  v.  Kuum, 
436. 

game — ^When  Unintentional. 

33.  Where,  in  a  prosecution  for  homicide,  the  evidence  showed  that 
defendant  and  deceased  were  strangers  and  apparently  friendly; 
that  there  was  no  swearing  or  threatening  language  used  by  either; 
that  defendant  was  much  intoxicated  at  the  time;  that  deceased 
himself  stated  that  the  shot  was  an  accident,  and  that  there  was 
no  motive  for  the  shooting,  the  conclusion  follows  that  the  killing 
was  unintentional.— State  v.  Kuum,  436. 

Same — ^Murder  in  Second  Degree — Presumptions. 

34.  Where  the  state  establishes  the  killing  of  deceased  by  defend* 
ant,  and  there  is  no  evidence  tending  to  show  circumstances  of 
mitigation  or  to  justify  or  excuse  it,  the  presumption  arises  that 
the  killing  was  prompted  by  malice  and  was  murder  in  the  second 
degree;  and  the  burden  thereupon  is  upon  defendant  to  produce 
evidence  sufficient  to  create  a  reasonable  doubt  of  the  existence  of 
malice,  if  he  would  reduce  the  degree  of  homicide  to  manslaughter. 
State  V.  Kuum,  436. 

Promissory  Notes — Statements  Made  After  Transfer — Irrelevancy. 

35.  Statements  of  officers  of  a  bank  suing  on  a  promissory  note, 
made  months  after  its  purchase  for  value  and  having  no  bearing 
upon  the  dealings  between  the  maker  and  the  payee's  agent  which 
culminated  in  the  giving  of  the  note,  could  not  affect  its  transfer 
to  plaintiff  bank  and  were  irrelevant. — ^Citizens'  State  Bank  v.  Snelling, 
476. 
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Deceased  Person — ^Declarations  and  Admissions — Admissibilitj.       -^ 

36.  Though  evidence  of  declarations  or  admissions  of  a  deceased 
person  against  his  interest  is  not  the  most  satisfactory  kind  of  evi- 
dence, it  is  by  section  7870,  Bevised  Codes,  made  competent,  and 
must  be  considered  as  any  other  fact  by  court  or  jury,  the  state- 
ments of  the  witness  deposing  to  either  however,  to  be  accepted 
with  caution. — Boy  v.  King's  Estate,  567. 

Same — ^Declarations  and  Admissione — ^Admissibility. 

37.  Where,  in  an  action  against  an  estate  to  reeover  for  goods, 
wares  and  merchandise  furnished  to  and  services  performed  for 
decedent  in  his  lifetime,  a  declaration  or  admission, — definitely  iden- 
tified by  the  witness  deposing  to  it, — ^acknowledging  the  debt,  was 
deliberately  and  nnderstandingly  made,  it  is  evidence  aufilcient  to 
make  out  a  prima  facie  case. — Boy  v.  king's  Estate,  567. 

Same—Declarations  and  Admissione — Weight  of  Evidence. 

38.  Where  evidence  of  declarations  or  admissions  by  a  decedent 
against  his  interest  is  aided  by  the  testimony  of  witnesses  who 
know  of  the  dealings  between  plaintiff  and  decedent  and  testify 
from  such  knowledge  as  to  articles  furnished  to  and  services  per- 
formed for  the  latter,  it  is  entitled  to  added  weight. — ^Boy  ▼.  Bang's 
Estate,  567. 

Same — Declarations  and  Admissions — Admissibility — Discretion. 

39.  Held,  that  the  provision  of  section  7891,  Bevised  Codes,  as 
amended  (Laws  1913,  p.  57),  declaring  plaintiff  in  an  action  against 
an  executor  or  administrator  an  incompetent  witness,  unless  it  ap- 
pears to  the  court  that  without  his  testimony  injustice  will  be  done, 
lodges  determination  of  the  question  of  the  admissibility  of  plaintiff's 
testimony  within  the  sound  discretion  of  the  court,  and  tbat  refusal 
of  permission  to  testify  was  not  an  abuse  of  such  discretion  where 
there  was  sufficient  evidence  to  make  out  a  prima  facie  ease  without 
plaintiff's  testimony. — Boy  v.  King's  Estate,  567. 

Value — Opinion  Evidence — Admissibility. 

40.  A  farmer  who  was*  acquainted  with  the  market  value  of  farm 
products  during  the  year  they  were  furnished  by  his  wife  to  defend- 
ant administrator's  intestate,  was  qualified  to  answer  the  question 
whether  the  amounts  charged  for  the  various  items  in  the  account 
sued  upon  were  Ifair  and  ressonable. — Boy  v.  King's  Estate,  567. 

Promissory  Notes — Oral  Modification — ^Inadmissibility. 

41.  An  unexecuted  oral  agreement  the  effect  of  which  was  to  alter 
the  terms  of  a  promissory  note  by  extending  the  time  of  payment 
and  changing  the  amount  due,  constituted  no  defense,  under  section 
5067,  Bevised  Codes,  to  the  enforcement  of  the  note;  hence  evi- 
dence tending  to  prove  the  agreement  was  improperly  admitted. — 
Idsh  V.  Martin,  582. 

EXCEPTIONS. 
See  Appeal  and  Error,  2;  Bill  of  Exceptions. 

EXECUTIONS. 
Beal  Property — ^Execution  Sale — Purchaser — Bight  to  Possession. 

1.  Semble:  It  would  seem  that  the  purchaser  of  land  at  execution  sale 
is,  as  against  the  execution  debtor,  entitled  to  possession  during  the 
period  of  redemption. — ^Power  Merc.  Co.  v,  Moore  Merc.  Co.,  401. 

Crops — Chattels  Personal. 

2.  Crops  of  wheat,  oats,  etc.,  are  emblements — fructve  indMetridUs — 
and  as  such  are  usually  treated  as  chattels  personal,  subject  to  sale 
or  mortgage,  and  levy  of  attachment  or  execution,  even  while  still 
annexed  to  the  soil. — ^Powor  Merc.  Co.  v.  Moore  Merc.  Co.,  401. 
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EXECUTOBS  AND  ADMINISTRATOBS. 

Actions  against — Deceased  pcfrsons — ^Declarations  and  admissions — Admis- 
sibility,— see  Evidence,  36-40. 

Special  Administrators — Who  Entitled  to  Appointment. 

1.  Where  the  necessity  for  a  special  administrator  arises  in  the 
administration  of  an  estate,  a  person  named  executor  in  the  will  is, 
under  section  7472,  Revised  Codes,  entitled  to  be  appointed  as  such. 
In  re  Williams'  Estate,  63. 

Same — ^Powers  and  Duties.  ^ 

2.  The  office  of  special  administrator  is  statutory,  his  powers  and 
duties  are  limited  to  those  enumerated  in  the  statute  (sees.  7470- 
7476,  Rev.  Codes),  and  his  authority  ceases  automatically  upon  the 
appointment  and  qualification  of  the  executor  or  general  adminis- 
trator.— ^In  re  Williams'  Estate,  63. 

Same — ^Loaning  Funds — ^Interest. 

3.  A  special  administrator  has  no  power  to  loan  the  funds  of  the 
estate  in  his  charge,  and  therefore  cannot  be  held  to  pay  interest 
for  failing  to  loan  them. — In  re  Williams'  Estate,  63. 

Same — Who  Entitled  to  Interest  on  Funds. 

4.  If  a  special  administrator  receives  profits  from  funds  of  the 
estate  in  his  keeping,  such  profits  belong  to  the  heirs  and  must  be 
included  in  his  final  account. — In  re  Williams'  Estate,  63. 

Same — Presumptions — Abuse  of  Power — Burden  of  Proof. 

5.  The  presumption  is  that  the  official  duties  of  a  special  adminis- 
trator were  regularly  performed  and  that  he  did  not  abuse  his 
power:  and  the  burden  of  showing  that  profits  accrued  to  him  from 
use  of  the  fund's  of  the  estate  is  upon  the  objectors  who  charge 
wrongful  conduct. — ^In  re  Williams'  Estate,  63. 

Same — ^Interest  on  Estate  Funds — Unlawful  Use. 

6.  Since  a  special  administrator  cannot  lawfully  invest,  loan  or  use 
funds  which  come  into  his  hands  by  virtue  of  his  office,  the  only 
theory  upon  which  he  can  be  held  to  account  for  profits  accruing 
upon  them  is  that  he  made  an  unlawful  use  of  them. — ^In  re  Wil- 
liams' Estate,  63. 

Special  Administrators — ^Failure  to  Loan  Funds — Interest. 

7.  Where  a  special  administrator  permitted  estate  funds  to  remain 
in  an  open,  checking  account  for  about  nine  years  in  a  bank,  all 
but  fourteen  per  cent  of  the  capital  stock  of  which  was  owned  by 
him,  he  was  nevertheless  not  chargeable  with  interest  upon  the 
theory  that  by  mingling  the  funds  with  those  of  the  bank  and  using 
them  he  unlawfully  profited  by  their  use. — In  re  Williams'  Estate,  63. 

Same— Costs — ^When  Disallowance  Proper. 

S.  Where  court  costs  incurred  by  a  special  administrator  were 
impossible  of  separation  from  costs  personal  to  him  as  residuary 
legatee,  refusal  of  any  credit  on  account  of  such  items  was  proper. 
In  re  Williams'  Estate,  63. 

Same — Attorneys'  Fees — When  Allowable. 

9.  Attorneys'  fees  paid  by  a  dulv  appointed  special  administrator 
in  resisting  the  efforts  of  an  illegally  appointed  public  administrator 
to  obtain  possession  of  the  property  of  the  estate  were  a  proper  cost 
charge  against  it. — ^In  re  Williams'  Estate,  63. 

Same — Wrongful  Withholding  of  Property — ^Pajrment  of  Taxes. 

10.  Credit  for  taxes  paid  by  a  special  administrator  upon  property 
wrongfully  withheld  by  him  when  he  relinquished  his  office  was 
properly  disallowed  in  the  absence  of  a  showing  that  no  prejudice  to 
the  estate  resulted  by  reason  of  his  omission. — ^In  re  Williams'  Es- 
tate, 63. 
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Same — Care  of  Property — Expenee  Obargeable  to  Estate. 

11.  Wliere  a  special  administrator  permitted  the  person,  placed  in 
charge  of  furniture  belonging  to  the  estate,  to  use  it  in  considera- 
tion of  his  services  as  caretaker,  the  damage  resulting  from  such 
use  was  not  chargeable  to  the  administrator,  it  amounting  to  much 
less  than  the  compensation  a  paid  caretaker  could  have  been  secured 
for.— In  re  Williams*  Estate,  63. 

Same — Costa — ^Liability — Rule. 

12.  Where  it  is  sought  to  have  costs  taxed  against  an  adminis- 
trator personally,  the  controlling  inquiry  is  whether  he  acted  in 
good  faith;  if  so,  justice  requires  that  they  be  paid  out  of  the  funds 
of  the  estate. — In  re  Williams'  Estate,  63. 

Same — Costs — Liability. 

13.  Held/ under  the  above  rule,  that  costs  of  defeating  the  unjust 
claim  against  a  special  administrator  that  he  pay  interest  on  estate 
funds  while  in  his  hands  were  improperly  charged  against  him. — 
In  re  Williams'  Estate,  63. 

Same — District   Court — ^Jurisdiction. 

14.  The  district  court  is  without  power  to  require  a  special  admin- 
istrator to  ^o  beyond  the  fair  import  of  the  terms  of  the  statute 
governing  his  actions. — ^In  re  Williams'  Estate,  63. 

E'XEMPTrONS. 
From  taxation, — see  Taxation,  9-22. 

EXPERIMENTS. 

Evidence  of — ^When  insufficient  to  constitute  newly  discovered  evideneeiy 
— see  Criminal  Law,  24. 

EXPERT  AND  OPINION  EVIDENCE. 
See  Evidence,  26>,  40. 

FEDERAL  EMPLOYERS'  LIABILITY  ACT. 

See  Personal  Injuries,  10-13* 

FEES. 
See  Lieense  Fees. 

FINDINGS. 
See,  also,  Pleading  and  Practice,  4* 
On  conflicting  evidence, — see  Appeal  and  Error,  7. 
On  special  findings, — see  Jury,  4. 

Injunction — New  Trial — Review   of  Evidence. 

1.  The  question  of  the  sufficiency  of  the  evidence  to  support  the 
findings  of  the  court  in  a  suit  for  an  injunction  may  be  raised  on 
appeal  from  the  order  denying  a  new  trial. — ^Babeock  v.  Gregg,  317. 

FIREARMS. 

Negligent   handling  and  pointing  loaded — Assault, — see  Criminal  Law, 
62,  54. 

FORECLOSURE. 
See  Mortgages. 
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FRANCHISES. 
Bee  Oitiee  and  Towna,  1-18. 

FRAUD. 
PromisBory  notes— Cancellation — Burden  of  proof, — see  Bills  and  Notes, 

ia-14. 

Rescission, — see  Contracts,  2,  3,  6. 

Material  Facts. 

1.  To  constitute  actionable  fraud,  the  representations  relied  upon 
for  rescission  of  a  contract  must  relate  to  material  facts. — StillweU 
v.  Rankin,  ISO. 

What  may  Constitute  "Material  Facts." 

2.  Representations  made  to  a  stockholder  in  a  company  by  a 
broker  that  100  shares  of  its  capital  stock  had  been  turned  back 
into  its  treasury  by  a  subscriber  unable  to  pay  therefor  and  solicit- 
ing plaintiff  to  buy  it  "to  help  the  company  out,"  held  to  have 
related  to  a  material  matter  within  the  meaning  of  section  4978, 
Revised  Codes,  defining  fraud.— StillweU  t.  Rankin,  130. 

When  Relief  not  to  be  Granted. 

3.  Neither  law  nor  equity  will  grant  relief  to  one  who  enters  into 
a  written  contract  without  reading  it,  if  the  other  party  to  it  is  not 
guilty  of  deceit  or  false  representations  as  to  its  contents  by  means 
of  which  the  plaintiff  is  put  off  his  guard. — Wilcox  ▼.  Schissler,  246. 

Defenses. 

4.  A  person  cannot  procure  a  contract  in  his  favor  by  fraud,  and 
then  bar  a  defense  to  it  on  the  ground  that,  had  not  the  other  party 
been  so  ignorant  and  negligent,  he  could  not  have  succeeded  in  de- 
ceiving him. — Wilcox  v.  Schissler,  246. 

Mortgage  Foreclosure — Defenses. 

5.  In  a  suit  to  foreclose  a  mortgage,  evidence  held  to  support  a 
finding  that  it  and  the  promissory  note  which  it  secured  were  pro- 
cured by  the  fraud  of  plaintiff's  brother  and  unele  of  defendant, 
with  plaintiff's  knowledge. — Wilcox  v.  Schissler,  246. 

Same — Transaction  With  Deceased  Person — Evidence — Admissibility. 

6.  In  a  suit  to  foreclose  a  mortgage  alleged  to  have  been  procured 
by  the  fraud  of  plaintiff's  associate,  since  deceased,  defendant  could 
not  be  rendered  incompetent  to  testify  as  to  transactions  with  the 
associate  by  the  unsupported  assertion  that  he  was  plaintiff's  agent 
and  that  therefore,  under  subdivision  4  of  section  1,  Chapter  41, 
Laws  of  1913,  evidence  of  declarations  or  communications  with  such 
agent  was  inadmissible. — Wilcox  v.  Schissler,  246w 

What  not  Actionable  Fraud. 

7.  Statements  in  the  nature  of  prophecies  made  by  a  promoter  of 
stock,  to  the  effect  that  profits  of  the  corporation  proposed  to  be 
formed  would  be  large,  that  all  but  the  first  payment  on  the  sub- 
scription price  would  be  taken  care  of  by  the  profits,  that  a  large 
number  of  bankers  had  subscribed  and  would  become  active  agents 
for  the  company,  etc.,  held  insufBcient  to  charge  actionable  fraud.—* 
Citizens'  State  Bank  v.  Snelling,  476. 

GAS. 

Regulation  of  rates, — see  Cities  and  Towns,  1-13. 

GRAND  IiARCENY. 
See  Criminal  Law,  26-29. 
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HARMLESS  ERROR. 
Bee  Appeal  and  Error,  4;  Evidence,  5,  7;  Inetrnetioni,  9. 

HEIRSHIP. 
See  Descent  and  Distribation* 

HOMICIDE. 
See  Oriminal  Law,  1-25,  5(MS8. 

HOTELS. 
See  Innkeepers,  1-7. 

HUSBAND   AND  WIFB. 

Injunction  against  enforcing  judgment  in  suit  for  separate  maintenanee,*- 
see  Injunction,  10. 

Alienation  of  Affections — Right  of  Action. 

1.  A  wife  cannot  maintain  an  action  for  the  alienation  of  the  affec- 
tions of  the  husband  if  it  appears  that  the  latter  voluntarily  bestowed 
them  on  defendant,  she  having  done  nothing  wrongful  to  win  them. — 
Moelleur  v.  Moelleur,  30, 

Same — Defenses.  . 

2.  The  fact  that  husband  and  wife  had  quarreled  frequently  does  not 
bar  the  latter  from  recovery  in  an  action  for  damages  for  alienation 
of  the  husband's  affections. — Moelleur  v.  Moelleur,  30. 

Same. 

8.  Estrangement  between  husband  and  wife  is  no  defense  in  an  action 
for  alienation  of  affections,  inasmuch  as  the  wife  had  a  right  to  rely 
upon  the  possibility  of  reconciliation  so  long  as  the  relationship  of  hus- 
band and  wife  had  not  been  severed. — Moelleur  v.  Moelleur,  30. 

Same — Domestic  Trouble — Evidence — Admissibility. 

4.  Evidence  of  domestic  trouble  between  husband  and  wife  may  prop- 
erly be  considered  by  the  juir  in  mitigation  of  damages  sought  in  an 
action  for  the  alienation  of  the  husband's  affections. — Moelleur  v. 
Moelleur,  30. 

Same — Evidence— SuflBciency. 

5.  Evidence  in  an  action  for  the  alienation  of  affections  held  suffi- 
cient to  sustain  the  jury's  finding  that  defendant  was  the  procuring 
cause  of  the  estrangement  between  plaintiff  and  her  husband. — ^Moelleur 
v.  Moelleur,  30. 

Same — Punitive  Damages — Malice— Jury  Question. 

6.  Punitive  damages  may  be  awarded  in  an  action  for  the  aliena- 
tion of  a  husband's  affections,  even  though  the  evidence  furnishes  no 
basis  for  a  finding  of  malice,  since  malice  may  be  implied  from  the 
conduct  of  a  defendant  in  causing  the  wrong  complained  of,  its  exist- 
ence being  a  question  for  the  jury. — Moelleur  v.  Moelleur,  30. 

Separation  Agreement — ^When  Binding  upon  Parties. 

7.  Under  sections  3C94-3696,  Revised  Codes,  husband  and  wife  may 
agree,  in  writing,  to  an  immediate  separation,  making  provision  for 
the  support  of  cither  of  them  the  mutual  consent  of  the  parties  being 
a  sufficient  consideration;  and  if  fairly  made  and  executed,  free  from 
fraud  or  imposition,  coercion  or  duress,  courts  will  uphold  and  enforce 
such  an  agreement. — Lee  v.  Lee,  426. 

Divorce — Alimony — Suit   Money — Counsel  Pees — Erroneous   Allowance. 

8.  Where  suitable  provision  had  been  made  by  the  husband  for  the 
support  of  the  wife,  in  a  separation  agreement,  which  among  other 
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things  provided  tliat  it  should  constitute  a  full  settlement  of  all  prop- 
erty right's  in  case  a  divorce  action  should  result,  in  which  event  the 
husband  should  not  be  required  to  pay  the  wife  alimony,  suit  money 
or  counsel  fees,  it  was  error  for  the  court,  in  an  action  for  divorce 
by  the  husband^  to  ignore  the  terms  of  the  agreement  and  make  allow- 
ances to  the  wife  in  all  three  particulars,  in  the  absence  of  a  plead- 
ing attacking  the  validity  of  the  agreement  on  the  ground  of  fraud, 
duress,  etc,  or  one  disclosing  a  defense  to  the  action  on  its  merits. — 
Lee  y.  Lee,  426. 

Same — Decree — Modification — Nonappealable  Order. 

9.  An  appeal  does  not  lie  from  an  order  overruling  a  motion  to 
strike  an  affidavit  filed  in  support  of  a  motion  for  the  modification 
of  a  decree  granting  a  divorce,  such  order  not  being  one  of  the  orders 
made  appealable  by  section  7098,  Bevised  Codes,  nor  a  special  order 
made  after  final  judgment  from  which  an  appeal  may  be  taken.— 
Weed  V.  Weed.  509. 

INDEMNITY. 

Place  of  payment, — see  Venue,  2-5, 

INDUSTRIAL  ACCIDENT  BOASD. 
See  Workmen'^s  Compensatioxu 

INFANTS. 
6ee  Descent  and  Distribution;  Personal  Injuries,  5-9. 

INFORMATIONS. 
Refusal  to  call  witness  whose  name  was  indorsed  on, — see  Criminal  Law,  11. 

INITIATIVE  AND  REFERENDUM. 
When  inapplicable, — see  Cities  and  Towns,  20. 

INJUNCTION. 

Promissory  Notes — Transfer — Injunction  Pendente  Lite — Evidence. 

1.  The  fact  that  defendant's  evidence  contradicted  the  allegations  of 
the  complaint,  which  was  verified  positively  and  thus  had  the  effect 
of  an  afiidavit,  did  not  deprive  the  district  court  of  power  to  grant 
an  injunction  restraining  defendant  from  transferring  promissory 
notes  pending  suit  for  their  cancellation  for  f raud.—StillweU  ▼.  Rankin, 
130. 

Same — Transfer — Injunction  Pendente  Lite — ^Discretion. 

2  and  3.  Courts  of  equity  are  inclined  to  be  liberal  in  restraining  pen* 
dente  lite  the  transfer  of  negotiable  promissory  notes  alleged  to  have 
been  procured  by  fraud,  when  such  transfer  will  defeat  the  right  of  the 
makers  to  interpose  their  defense  as  against  holders  in  due  course. — 
Stillwell  V.  Rankin,  130. 

Leases — Sale  of  Land — Removal  of  Building — Complaint — Sufficiency. 

4.  Complaint  in  an  action  by  the  assignee  of  a  lease  of  a  building 
used  for  business  purposes,  the  lease  being  for  term  of  years  still  ex- 
isting, to  enjoin  the  owner  thereof  from  moving  it  to  another  site,  held 
sufficient  to  withstand  a  general  demurrer. — Wheeler  v.  Mclntyre,  295. 

Same — Complaint — Unnecessary  Allegations. 

5.  To  entitle  the  assignee  of  a  lease  for  years  to  an  injunction  against 
the  removal  of  the  building  in  which  he  conducts  business,  he  need  not 
show  that  the  threatened  wrong  would,  if  committed,  interfere  with  or 
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destroy  his  business  or  that  defendant  is  unable  to  answer  in  damages. 
Wheeler  ▼.  Mclntyre,  295. 

Same — ^Continuing  Trespass — Multiplicitj  of  Actions. 

6.  Injunction  lies  to  prevent  a  multiplicity  of  actions  at  law  for  dam- 
ages which  would  be  caused  by  the  threatened  commission  of  continu- 
ing and  repeated  trespasses  upon  plaintiff  lessee's  estate  in  the  build 
ing  attempted  to  be  moved  to  another  site. — Wheeler  v.  Mclntyre,  295 

Same — Bights  of  Lessee. 

7.  Knowledge  in  the  assignee  prior  to  taking  over  a  lease  of  a  build* 
ing  that  the  owner  had  sold  the  lot  and  contemplated  removal  of  the 
structure  to  another  site  before  expiration  of  the  lease,  could  not  affect 
his  ri&^hts  under  the  lease  or  deprive  him  of  the  right  to  an  injunction 
restraining  removal  of  the  building. — ^Wheeler  t.  Mclntyre,  295. 

Same — Doctrine  of  Comparative  Injury. 

8.  In  determining  whether  injunction  should  issue  to  restrain  the 
threatened  removal  of  a  building  held  under  lease,  the  doctrine  of  rela- 
tive or  comparative  injury  and  inconvenience  should  be  resorted  to  onlj 
when  the  party  whose  rights  are  threatened  with  invasion  or  destruction 
can  be  thoroughly  protected. — Wheeler  v.  Mclntyre,  295. 

Ditches — Interference — Title — Complaint — Surplusage. 

9.  In  a  suit  for  injunction  to  restrain  interference  with  an  irrigating 
ditch  and  to  compel  removal  of  an  obstruction  planted  therein  by  de- 
fendant, plaintiff  need  not  plead  the  character  of  title  by  which  he 
holds  the  right  of  way  for  his  ditch;  where  he  does  so,  the  allegation 
may  be  treated  as  surplusage. — Babcock  v.  Gregg,  317. 

Bes  Ad  judicata — Successive  Applications. 

10.  Where  a  husband  failed  to  appeal  from  an  order  denying  him  an 
injunction  against  his  wife,  to  prevent  her  from  enforcing  a  judgment 
she  had  obtained  in  a  suit  for  separate  maintenance,  pending  deter- 
mination of  his  suit  for  annulment  of  the  marriage,  he  vras  bound  by 
it,  and  could  not  thereafter  apply  for  the  same  relief  upon  substanti- 
ally the  same  state  of  facts  either  in  the  suit  for  annulment  or  one 
instituted  for  the  sole  purpose  of  securing  an  injunction. — ^Bown  t. 
Somers,  434. 

Against  Prosecution  of  Action. 

11.  Injunction  does  not  lie  to  prevent  the  prosecution  of  an  action 
at  law,  jurisdiction  over  the  subject  matter  of  which  has  been  acquired 
by  another  court,  unless  necessazy  to  prevent  a  multiplicity  of  suits, 
or  unless  there  is  some  equitable  circumstance  in  the  case  of  which  a 
party  cannot  avail  himself  at  law. — ^Lutey  Bros.  v.  Jackson,  S56. 

Same — Department  of  District  Court. 

12.  Where  a  writ  of  attachment  had  issued  in  one  department  of  the 
district  court  in  a  cause  pending  therein,  another  department  of  the 
same  court  was  without  jurisdiction  to  enjoin,  at  the  instance  of  de- 
fendant, further  action  in  the  attachment  proceeding,  his  remedy  lying 
in  application  to  the  first  department  for  appropriate  relief. — Lutey 
Bros.  V.  Jackson,  556. 

INNKEEPEES. 

Eights  of  Guest — ^Use  of  Boom. 

1.  A  guest  at  a  public  house  is  entitled  to  the  exclusive  use  of  the 
room  to  which  he  is  assigned,  subject  to  the  right  of  the  proprietor 
as  well  as  his  servants  and  agents,  to  have  access  to  it  when  neces- 
sary to  the  proper  and  reasonable  discharge  of  their  duties  at  tueh 
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times  nn^  in  sncli  iDanner  as  is  consistent  witii  tlie  rights  of  the  guest. 
Jones  ▼.  Shannon,  225. 

Bights  of  Proprietor — Ejection  of  Gnest. 

2.  In  the  exercise  of  his  duty  to  see  that  a  guest  does  not  so  con- 
duet  himself  as  to  be  a  source  of  annoyance  and  discomfort  to  other. 
guests,  the  proprietor  of  a  public  house  may,  if  he  finds  it  necessary 
to  perform  his  duty  in  that  regard,  enter  the  room  occupied  by  such 
guest  and  eject  him  therefrom  and  from  the  house,  provided  he  uses 
no  more  force  than  is  necessazy. — Jones  v.  Shannon,  225. 

Ejection  of  Guest — Compensatory  and  Exemplary  Damages. 

B.  A  hotel  proprietor  who  wrongfully  forces  an  entry  into  the  room 
of  a  guest  and  without  just  cause  ejects  him  from  it  and  the  house 
is  liable  not  only  for  compensatory  but  also  exemplary  damages,  if 
the  ejection  is  accompanied  by  circumstances  indicating  that  it  was 
prompted  by  malice,  fraud  or  a  spirit  of  oppression. — Jones  v.  Shannon, 
225. 

Same — Compensatory  Damages — Evidence — Sufficiency. 

4.  Evidence  held  sufficient  to  justify  a  verdict  for  compensatory 
damages  against  defendant  innkeeper  for  wrongfully  ejecting  plain- 
tiff from  her  room  in  the  early  hours  of  the  morning,  under  a  diarge 
that  she  was  conducting  herself  in  a  disorderly  manner. — ^Jones  v. 
Shannon,  225. 

Same — Malice — Exemplary  Damages. 

5.  Where  a  guest  at  a  hotel  was  wrongfully  ejected  from  her  room  at 
night  without  just  reason  or  excuse  by  the  owner's  wife^  who  further 
exacted  payment  of  an  unlawful  demand  before  permitting  the  guest 
to  leave  the  house,  the  jury  were  justified  in  the  conclusion  that  the 
ejection  was  prompted  by  malice  warranting  a  finding  lor  exemplary 
damages. — Jones  v.  Shannon,  225. 

Same — Malice  of  Agent — Liability  of  Principal. 

6.  Held,  under  the  rule  that  a  principal  is  not  accountable  for  the  malig- 
nant motives  of  his  a^ent  unless  he  authorized  the  act  for  which  re- 
covery is  sought,  participated  in  its  commission  or  subsequently  ratified 
it,  that  a  hotel-keeper  who  was  not  present,  took  no  psurt  in  nor  sub- 
sequently ratified  his  wife's  wrongful  act  in  ejecting  a  guest  from  the 
house,  was  not  liable  in  exemplary  damages,  since  the  malice  of  his 
wife  was  not  imputable  to  him. — Jones  v.  Shannon,  225. 

Same — Excessive  Verdict. 

7.  Held,  that  a  verdict  of  $500  against  a  hotel-keeper  and  his  wife 
jointly  as  compensatory  damages  for  wrongfully  ejecting  plaintiff  from 
her  room  and  the  house  at  night,  and  $250  against  the  wife  as  ex- 
emplary damages,  was  not  excessive. — Jones  v.  Shannon,  225. 

Evidence — Bes  Gestae, 

8.  In  an  action  for  wrongful  ejection  from  a  hotel,  evidence  of  what 
occurred  in  the  lobby  after  plaintiff  and  her  husband  started  to  leave 
the  place  was  admissible  as  part  of  the  res  gestae. — Jones  v.  Shannon, 
225. 

INSANITY. 

Proper  refusal  of  instruction  on  question  of  defendant's,-HMe  Criminal 
Law,  58. 

INSUBANCE. 

License  fee  payable  by  corporations, — see  Taxation,  1-6. 
Place  of  payment, — see  Venue,  1-5. 
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instructions. 

Criminal  Law — Instruction  as  to  Guilt  or  Innocence  of  Defendant, 

1.  An  instruction  that  "the  whole  of  jour  number  must  agree  in 
finding  the  defendant  guilty  or  not  guilty/'  held  not  objectionable  aa 
denying  the  jury  the  liberty  of  reaching  a  disagreement — State  t. 
Inichy  1. 

Same — Insufficient  Instruction — Duty  of  Appellant. 

2.  Failure  of  defendant  to  offer  an  instruction  more  specific  tban 
one  complained  of  as  erroneous  bars  him  from  alleging  error  in  the 
giving  of  the  latter.— State  v.  Inich,  1. 

Same — Requested  Instructions — Refusal — When  not  Error. 

3.  Where  the  court  had  instructed  the  jury  fully  on  the  matter  of 
self-defense^  it  was  not  reversible  error  to  refuse  requested  instruc- 
tions thereon  although  the  court  might  properly  have  given  them. — 
State  V.  Inich,  1. 

FersonqJ  Injuries — Master  not  Insurer — Erroneous  Instruction. 

4.  An  unqualified  instruction  that  it  vras  the  duty  of  defendant  to 
provide  sufficient  number  of  men  to  perform  the  task  in  hand  was 
erroneous,  as  constituting  the*  master  an  absolute  insurer  of  the  safetj 
of  his  servant. — Markinovich  v.  Northern  Pac.  Ry.  Co.,  139. 

Criminal  Law — Settlement  of  Instructions — Not  Part  of  Trial — ^Presence  of 
Defendant. 

5.  The  settlement  of  the  instructions  being  no  part  of  the  "trial" 
within  the  meaning  of  section  9233,  Revised  Codes,  requiring  the 
presence  of  one  charged  with  felony,  throughout  the  trial,  his  absence 
during  such  settlement  does  not  constitute  reversible  error.— State  ▼• 
Hall,  182. 

Personal  Injuries — Imputed   Negligence — Harmless  Error. 

6.  Where  the  jury  properly  found  that  plaintiff  was  guilty  of  con- 
tributory negligence  and  therefore  could  not  recover  damages,  the 
giving  of  an  erroneous  instruction  touching  the  doctrine  of  imputed 
negligence  was  nonprejudicial. — Sherris  ▼.  Northern  Pacific  Bry.  Co., 
189. 

Disregard  by  Jury — New  Trial. 

7.  Where  the  jury  has  disregarded  a  specific  instruction,  the  supreme 
court  will  not  inquire  whether  it  is  correct  in  point  of  law,  but  vrill 
direct  a  new  trial,  unless  affirmance  is  required  under  section  71 18, 
Revised  Codes,  prohibiting  reversal  where  the  proper  result  was  reached 
notwithstanding  the  error  committed. — ^De  Toung  v.  Benepe,  306. 

Duty  of  Jury  to  Obey — Presumptions. 

8.  In  the  absence  of  anything  to  indicate  the  contrary,  it  will  be 
assumed  on  appeal  that  the  jury  observed  the  instructions  of  the  trial 
court. — Roberts  v.  Sinnott,  869. 

Homicide — Insanity — Proper  Refusal. 

9.  Evidence  that  defendant's  reason  had  been  clouded  by  intoxication 
during  the  earlier  hours  of  the  homicide,  and  that  he  suffered  periodical 
attacks  due  to  a  diseased  condition  of  the  heart,  did  not  warrant  an 
instruction  upon  the  question  of  his  insanity.— State  v.  Kuum,  436. 

Pankruptcy — Instructions — Inapplicability. 

10.  An  instruction  that  payment  of  money,  due  a  bankrupt,  to  the 
bankrupt's  creditor  to  avoid  the  possibility  of  the  filing  of  a  material- 
man's lien  by  the  creditor,  would  not  be  a  defense  m  an  action  to 
recover  the  payment  as  an  unlawful  preference  under  the  Bankruptcy 
Act  was  proper  in  the  absence  of  evidence  that  the  defendant  bad  per- 
fected such  lien. — De  Forrest,  Trustee,  v.  Crane  &  Ordway  Co.,  489. 
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INTEREST. 

On   funds   of   estates  of  deceased   persons^-Hsee   Ezecuton  and  Adminis- 
trators, 3,  4,  6,  7. 

INTERPLEADER, 

See  Interyentions. 

INTERPRETERS. 
Appointment — Diseretion, — see  Criminal  Law,  5-7. 


INTERSTATE  COMMERCE. 
Burden  of  proof ,~Hiee  Personal  Injaries,  11. 

INTERVENTION. 

Al;tachment — Right  of  Third  Party  Claimant. 

1.  A  third  partj  who  claimed  to  own  property  which  had  been  at- 
tached to  secure  any  judgment  which  might  be  recovered  in  an  action, 
had  such  an  interest  m  the  subject  matter  of  the  litigation  as  to  en- 
title, him  under  section  6496,  Revised  Codes,  to  intervene  and  have  his 
rights  determined. — Moreland  v.  Monarch  Min.  Co.,  419. 

Same — Alternative  Remedies— ^Effect. 

2.  The  fact  that  a  party  claiming  an  interest  in  attached  property  may 
have  a  remedy,  after  seizure  or  sale,  under  section  6673,  Rievised  Codes, 
or  by  an  action  in  conversion  or  replevin,  does  not  deprive  him  of  his 
right  to  intervene  in  the  action  in  which  the  attachment  was  procured. — 
Moreland  v.  Monarch  Min.  Co.,  419. 

Purpose  of  Legislation. 

3.  The  purpose  of  section  6496,  Revised  Codes,  permitting  any  person 
to  intervene  in  an  action  if  he  has  an  interest  m  the  subject  matter 
in  litigation,  is  to  avoid  circuity  of  action  and  multiplicity  of  suits. — 
Moreland  v.  Monarch  Min.  Co.,  419. 

INTOXICATING  LIQUORS. 

"Ardent  Spirits" — "Spirituous  Liquors." 

1.  "Ardent  spirits"  and  "spirituous  liquors"  express  the  same  mean- 
ing  and  are  used  interchangeably  in  the  prohibition  law  (Chaps,  143,  175, 
Laws  1917) ;  hence  absolute  prohibition  against  the  sale,  etc.,  of  ardent 
spirits,  likewise  interdicts  the  sale,  eto.,  of  -spirituous  liquors,  without 
regard  to  alcoholic  content.— State  v.  Centennial  Brewing  Co.,  500. 

Statutory  Construction — Amendments. 

2.  Held,  that  the  Act  (Chap.  143,  Laws  1917),  which  provides  the 
machinery  for  the  enforcement  of  the  prohibition  law  (Chap.  175, 
Laws  1917),  does  not  amend  the  latter  Act,  either  directly  or  by 
implication,  so  as  to  make  legal  the  sale  of  spirituous,  vinous,  fer- 
mented or  malt  liquors  containing  less  than  two  per  cent  of  alcohol 
measured  by  volume. — State  v.  Centennial  Brewing  Co.,  500. 

Same. 

3.  Held,  that  since  spirituous,  vinous,  fermented  or  malt  liquors  are 
beverages,  a  construction  of  section  2  of  Chapter  143,  Laws  of  1917, 
which  would  have  the  effect  of  declaring  that  their  sale  is  not  pro- 
hibited if  they  are  incapable  of  being  used  as  beverages,  is  not  per- 
missible.— State  V.  Centennial  Brewing  Co.,  500. 

Same. 

4.  Held,  that  a  construction  of  section  2  of  Chapter  143,  Laws  of 
1917,  which  would  result  in  a  definition  of  "intoxicating  liquors,"  as 
any  spirituous,  vinous,  fermented  or  malt  liquors  which  "contains'*  as 
much  as  two  per  cent  of  alcohol  and  which  "is"  capable  of  being  used 
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as  a  beverage,  offends  against  the  ordinary  rules  of  grammar  and  is 
not  permissible. — State  v.  Centennial  Brewing  Co.,  500. 

Same — Doctrine  of  'Ijast  Antecedent." 

5.  Heldf  under  the  doctrine  of  "last  antecedent"  above,  that  the 
clauses,  "which  contains  as  much  aa  two  per  centum  of  alcohol,"  etc,, 
"and  which  is  capable  of  being  used  as  a  beverage,"  found  in  section  2 
of  Chapter  143,  Laws  of  1917,  defining  "intoxicating  liquors,"  qualify 
"liquor"  and  "liquid"  and  not  the  more  remote  terms  "any  spirituous, 
vinous,  fermented  or  malt  liquors." — State  v.  Centennial  Brewing  Co., 
500. 

Definition — Power  of  Legislature. 

6.  If  the  legislature  deems  it  necessary  to  the  proper  enforcement 
of  the  prohibition  law  to  include  within  the  definition  of  "intoxicating 
liquors"  beverages  which  are  in  themselves  harmless,  they  may  be 
included. — State  v.  Centennial  Brewing  Co.,  500. 

Prohibition  Law— Statutory  Construction. 

7.  Held,  that  whisky,  brandy,  gin,  rum,  wine,  ale  and  spiritnoitfy 
vinous,  fermented  or  malt  liquors,  are  by  section  2,  Chapter  143,  Laws 
of  1917,  declared  intoxicating  liquors  within  the  meaning  of  the  pro- 
hibition law,  without  reference  to  the  aniount  of  alcohol  contained 
in  them;  heldf  further,  that  every  other  liquid  or  liquor — whether  medi- 
cated, proprietary  or  patented — ^likewise  falls  within  the  same  defini- 
tion, if  such  liquor  or  liquid  contains  as  much  as  two  per  cent  of  alcohol 
measured  by  volume  and  is  capable  of  being  used  aa  a  beverage. — 
State  V.  Centennial  Brewing  Co.,  500. 

Same — Nature  of  Act. 

8.  The  prohibition  law  is  one  of  auppression,  not  of  Baperviaion.-^ 
State  V.  Centennial  Brewing  Co.,  500. 

Definition— Omission  of  "Beer"— Effect. 

9.  Since  by  the  prohibition  law  (Chap.  175,  Laws  1917),  the  aale 
of  beer  is  prohibited  absolutely,  and  the  Enforcement  Act  (Id.  Chap. 
143),  is  not  an  amendment  of  the  former,  the  fact  that  the  definition 
of  "intoxicating  liquors"  in  section  2  of  the  latter  statute  does  not 
include  "beer"  is  without  significance. — State  v.  Centennial  Brewing 
Co.,  500. 

Malt  Liquor — Sale  a  Crime. 

10.  It  is  a  criminal  offense  in  this  state  to  sell  malt  liquor  which  con- 
tains less  than  two  per  cent  of  alcohol  measured  by  volume. — State  t. 
Centennial  Brewing  Co.,  500. 

Seizure — Destruction — District  Courts^— Jurisdiction. 

11.  By  se<*tion8  7  and  8  of  Chapter  143,  Laws  of  1917,  jurisdiction 
is  conferred  upon  the  district  court  to  entertain  and  determine  the  pro- 
ceeding provided  for  in  the  Act  incident  to  the  seizure,  forfeiture, 
sale  or  destruction  of  contraband  liquors. — State  ex  rel.  Prato  v.  Dis- 
trict Court,  560. 

Same — Destruction — District  Courts — Nature  of  Proceeding. 

12.  The  proceeding  above,  though  properly  prosecuted  in  the  name  of 
the  state,  is  not  criminal  in  character,  but  muFt  be  regarded  as  one 
in  rem  against  the  liquors  and  other  articles  seized,  instituted  for  their 
condemnation  as  forfeited  property,  the  complaint  being  in  the  nature 
of  a  libel. — Stale  ex  rel.  Prato  v.  District  Court,  560. 

Same. 

13.  Where,  after  seizure  of  contraband  liquors,  the  owner  appears  and 
makes  claim  to  them,  a  trial  must  be  had  in  the  district  court  of  the 
questions  of  title  and  whether  or  not  the  liquors  were  being  kept  or 
used  by  the  claimant  with  the  intention  of  violating  the  prohibition 
law. — State  ex  rel.  Prato  v.  District  Court,  560. 
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Same — Final  Jnd^ent — Appeal. 

4.  The  trial  of  the  questions  of  ownership  and  the  purpose  for 
which  seized  liquors  were  being  kept  by  the  claimant,  is  one  inter 
partes,  and  results  in  a  final  judgment  affecting  the  rights  of  the  etate 
and  the  claimant,  from  which,  under  section  7098,  Revised  Codes,  either 
party  may  appeal. — State  ex  rel.  Prato  v.  District  Court,  560. 

Same — District  Court — ^Appeal — Certiorari. 

15.  Since  certiorari  does  not  lie  where  the  complaining  party  has  an 
appeal  from  a  final  judgment  which  may  be  entered  in  the  action  or 
proceeding,  held  that  the  writ  does  not  run  to  annul  an  order  of  the 
district  court  overruling  a  demurrer  to  a  complaint  filed  under  Chapter 
143,  Laws  1917,  charging  defendants  with  keeping  liquors  unlawfully, 
and  an  order  denying  them  a  trial  by  jury,  their  remedy  being  by 
appeal  from  the  final  judgment. — State  ex  rell  Prato  y.  District  Court, 
560. 

Same — Certiorari — When  Writ  Does  not  Lie. 

16.  Erroneous  rulings  of  the  district  court  in  first  determining  the 
sufficiency  of  the  complaint  and  thereafter  passing  upon  the  question 
of  defendants'  right  to  a  jury  trial  made  during  the  course  of  the 
proceeding  referred  to  above,  did  not  deprive  it  of  jurisdiction,  so  as  * 
to  render  them  reviewable  on  writ  of  certiorari. — State  ex  reL  Prato 

T.  District  Court,  560.  , 

JUDGMENT-ROLL. 
See  Record  on  AppeaL 

JUDGMENTS.  ! 

Injunction  against  enforcing, — see  Injunction,  4. 

Jurisdiction  of  district  court  to  add  to,  after  perfection  of  appeal,— see  Dis- 
trict Courts,  2. 

Entry — ^Waiver  of  notice, — see  New  Trial,  2. 

Codefendants — Separate  Judgment  Against  One. 

1.  In  a  tort  action  against  several  defendants,  judgment  may  be  ren- 
dered allowing  recovery  against  all  jointly  for  compensatory  damages, 

and  for  exemplary  damages  against  one  only. — Jones  v.  Shannon,  225.  \ 

Correct  Result — Wrong  Reason — Surplusage. 

2.  Where  the  correct  result  was  reached  in  an  action  involving  title  ' 
to  real  property,  it  is  immaterial  that  the  court  adopted  a  wrong  theory, 

and,  the  judgment  being  sufficient,  any  unnecessary  recitals  in  it  will  be  i 

treated  as  surplusage. — ^Lee  v.  Laughery,  238.  >j 

Amendment — Power  of  District  Court — Certiorari,  I 

3.  Courts  have  the  power  at  any  tim^  to  amend  their  judgments  te  the  | 
end  that  they  will  express  what  was  actually  decided. — State  ex  reL  j 
McHatton  ▼.  District  Court,  324. 

Same. 

4.  Where  the  clerk  of  the  District  Court  has  failed  to  enter  the  judg- 
ment pronounced,  the  court  has  the  power  to  correct  the  misprision. — 
Lee  V.  Laughery,  324. 

limit  of  Power  of  Courts  to  Modify. 

5.  After  a  judgment  determining  the  rights  of  parties  has  been  ren- 
dered, the  court  cannot,  upon  a  change  of  mind,  set  aside  or  modify  it 
so  as  to  change  the  rights  previously  fixed  thereby. — ^Lee  v.  Laughery, 
324. 

Decrees  in  Probate  Proceedings — -Modifieation — Power  of  District  Court. 

6.  Though  decrees  in  probate  proceedings  are  not,  technically  speak- 
ing, judgments,  district  courts  have  no  greater  power  over  them  after 
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rendition  than  they  have  over  formal  judgments,  in  the  waj  of  setting 
them  aside  or  modifying  them  so  as  to  change  rights  preTionsly^  fixed. — 
Lee  V.  Langhery,  325. 

By  Consent — Effect. 

7.  A  decree  by  consent  has  all  the  force  and  effect  of  a  judgment 
in  inviium,  and  is  nonappealable. — Interior  Securities  Go.  ▼.  Ckmpbell, 
Receiver,  459. 

Special  Order  After  Final  Judgment — When  Appealable. 

8.  The  special  order  made  after  final  judgment  from  which  an  appeal 
lies  must  be  one  affecting  rights  incorporated  in  a  judgment  previously 
entered. — Weed  v.  Weed,  599. 

Amendments — New  Trial — Jurisdiction. 

9.  Held,  on  certiorari,  that  the  district  court  was  without  power  to  so 
amend  its  order  granting  a  decree  of  divorce  after  rendition  and  sign- 
ing thereof,  as  in  effect  to  award  a  new  trial,  on  its  own  motion,  on 
the  ground  of  newly  discovered  evidence  which  "came  to  the  knowledge 
of  the  court  ex  parte," — State  ex  rel.  Smith  v.  District  Court,  602. 

Same — Power  of  Court. 

10.  The  district  court  may  amend  its  judgment  at  any  time  in  order 
to  make  it  express  what  was  actually  decided,  the  mistake  of  the  clerk 
in  entering  it  not  being  binding  upon  the  court  nor  upon  the  parties 
whose  rights  are  prejudiced  thereby. — State  ex  reL  Smith  v.  District 
Court,  602. 

How  to  be  Corrected. 

11.  A  judgment  once  rendered  as  intended  becomes  final,  and  can  be 
revised  or  corrected  only  by  some  method  pointed  out  by  the  statute. — 
State  ex  rel.  Smith  v.  District  Court,  602. 

Amendment-^Rule— /Terms  of  Court. 

12.  Quaere:  Does  the  rule  making  a  judgment  once  rendered  as  in- 
tended, final  and  correctible  only  in  the  mode  pointed  out  by  the  stat- 
ute, apply  in  those  districts  in  which  there  are  regularly  fixed  terms  for 
holding  court  f — State  ex  rel.  Smith  v.  District  Court,  602. 

Void  on  Face — Effect. 

13.  A  judgment  void  on  its  face  is  a  nullity  and  may  be  vacated  at 
any  time.— §tate  ex  rel.  Smith  v.  District  Court,  602. 

Irregularity — ^Voidable  Judgment — Collateral  Attack. 

14.  The  amission  of  the  statement  in  the  affidavit  of  the  person  who 
made  service  of  summons  in  another  state,  that  he  was  not  a  party 
to  the  action  and  over  the  age  of  eighteen  years,  if  required,  was  an 
irregularity  merely,  rendering  the  judgment  voidable  and  not  void;  it 
was  therefore  not  subject  to  collateral  attack. — State  ex  rel.  Smith  ▼. 
District  Court,  602. 

Default  Judgments — ^Defendant  in  Military  Service — Jurisdiction. 

15.  Failure  of  plaintiff  to  file  the  affidavit  required  by  Chapter  8, 
Laws  Extra  Session,  15th  Legislative  Assembly,  page  17,  showing  that 
defendant  in  default  was  not,  at  the  time  of  the  entry  of  judgment,  in 
military  service,  did  not  affect  the  jurisdiction  of  the  court  to  render 
the  judgment  and  order  it  entered;  omission  to  file  was  no  more  than 
an  irregularity  within  jurisdiction.— State  ex  rel.  Smith  v.  District 
Court,  602. 

Same — Defendant  in  Military  Service — Affidavit  of  Plaintiff — Purpose  of 
Act. 

16.  Held,  that  the  purpose  of  section  4  (a)  et  $eq,  of  Chapter  8,  supra 
(paragraph  15),  is  to  delay  entry  of  judgment  in  any  case  where  de- 
fendant has  defaulted,  until  the  court  has  taken  such  measures  and 
made  such  requirements  of  the  plaintiffs  as  will  furnish  the  defendant 
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with  protec.tioii  against  the  enforcement  of  a  judgment  which  maj 
injnrionslj  affect  him  or  his  interests  while  he  is  absent  in  military  ser- 
yiee.— ^tate  ex  rel.  Smith  v.  District  Oourt,  602. 

JUDICIAL  SALES. 

See,  also,  Receivers,  1-4. 
Nature  of  Transaction. 

1.  In  every  judicial  sale  the  court  itself  is  the  vendor,  and  the  officer 
executing  the  power,  whether  receiver,  trustee  or  master  in  chancery,  is 
a  ministerial  agent. — Interior  Securities  Co.  v.  Campbell,  Receiver,  459. 

Caveat  Emptor. 

2.  In  judicial  sales,  the  rule  of  caveat  emptor  applies  in  its  utmost 
vigor. — Interior  Securities  Co.  v.  Campbell,  Receiver,  459. 

JURISDICTION. 
Of  district  courts, — see  District  Courts,  1,  2;  Judgments,  10-17. 

Of  city  council  to  order  special  improvements, — see  CSties  and  Towns,  14-22, 
26,  27,  30. 

JURY. 
See,  also,  Instructions. 
Invasion  of  province  of — ^By  court, — see  Criminai  Law,  46. 
Questions  for, — see  Criminal  Law,  18;  Husband  and  Wife,  6. 

Criminal  Law — ^Admonishing  Jury — "Jury." 

1.  Until  the  jury  in  a  criminal  cause  is  completed  and  sworn,  it  is 
not  a  "jury"  within  the  meaning  of  section  9301,  which  requires  the 
trial  judge  to  admonish  the  jury  at  each  adjournment  not  to  form  or 
express  an  opinion  upon  the  ease  until  final  submission  to  them. — State 
V.  HaU,  182. 

Same — Admonishing  Jury — Record  Imports  Verity. 

2.  The  record  on  appeal  in  a  criminal  cause  which  disclosed  that  when 
an  adjournment  was  taken,  "the  jury  was  admonished  by  the  court  and 
placed  in  charge  of  the  sheriff,"  etc.,  was  sufficient  to  disclose  compli- 
ance with  section  9301,  Revised  Codes,  imported  verity  and  could  not  be 
impeached  by  affidavit. — State  v.  Hall,  182. 

Same— Admonishing  Jury — Curing  Error. 

3.  Failure  of  the  court  to  admonish  the  jury  not  to  form  or  express 
any  opinion  about  the  merits  of  the  case  upon  taking  an  adjournment 
after  the  jury  had  been  sworn,  was  cured  by  proper  admonitions  at 
every  subsequent  adjournment. — State  v.  Hall.  182. 

Equity— Jury  Trial — Special  Findings — General  Verdict. 

4.  Where  a  jury  is  called  in  an  equity  case  to  assist  in  the  determina- 
tion of  controverted  questions  of  fact,  the  trial  judge  should  not  submit 
a  general  verdict  to  them,  but  require  them  to  mal^  special  findings  in 
response  to  interrogatories  propounded. — Wilcox  v.  Schissler,  246. 

Homicide — When  Excusable — Jury  Question. 

5.  The  question  whether  defendant  while  intoxicated  and  in  the  act  of 
exhibiting  his  revolver  to  the  deceased,  also  under  the  influence  of 
liquor,  exercised  that  usual  and  ordinary  caution  in  handling  the  weapon 
made  necessary  by  section  8299,  Revised  Codes,  to  render  the  killing 
excusable,  was  a  question  for  the  jury. — State  v.  Kuum,  436. 

Same — Manslaughter — Defendant's  Guilt — ^Withdrawing  Question  from  Jury 
— Erroneous  Refusal. 

6.  Where  the  state's  evidence  made  out  only  a  case  of  manslaughter 
it  was  error  to  refuse  defendant's  requ«*8t  to  withdraw  from  jury  the 
question  whether  the  evidence  made  out  a  ease  of  murder. — 3tate  v. 
Kuum,  436. 

56  Mont.— 48 
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LACHES. 
PromissoVy  Notea — Action. 

1.  Where  an  action  on  a  note  is  brought  within  the  period  of  thtf 
statute  of  limitations,  the  defense  of  laches  has  no  merit. — ^First  9tat§ 
Bank  of  Hilger  v.  Lang,  146. 

Mandamus. 

2.  Where  a  partj  made  repeated  efforts.  coTering  a  period  of  about 
eighteen  months,  to  have  a  bill  of  exceptions  and  statement  of  the  ease 
settled  and  his  motion  for  new  trial  disposed' of ,  he  was  not,  on  his 
application  for  writ  of  mandanms  to  compel  action  bj  the  district  judge^ 
chargeable  with  laches. — State  ex  rel.  Brown  v.  District  Court,  158. 

LANDIOBD  AND  TENANT, 

Tenant  by  Sufferance — Definition. 

1.  A  tenant  hj  sufferance  is  one  who,  as  the  result  of  the  owner's  neg^ 
lect  or  laches,  wrongfully  remains  in  occupancy  after  his  right  to  posses- 
sion has  ended. — Power  Merc.  Co.  v.  Moore  Mere.  Co.,  40L 

Tenant  at  Will— Title  to  Crops. 

2.  A  tenant  at  will,  being  rightfully  in  possession  with  the  landlord's 
or  owner's  express  or  implied  consent,  may,  unless  he  holds  over  wrong- 
fully, at  the  end  of  his  tenancy,  harvest  the  crops  sown  and  cultivate 
by  him  during  his  occupancy. — Power  Merc.  Co.  v.  Moore  Merc.  Co.,  401. 

Tenant  by  Sufferance — Title  to  Crops. 

3.  The  crops  which  a  tenant  by  sufferance  (or  a  trespasser)  plants, 
cultivates  and  harvests  during  his  wrongful  occupancy  are  his  as  against 
the  person  entitled  to  possession  of  the  land. — ^Power  Merc.  Co.  v.  Moore 
Merc.  Co.,  401. 

Same — Tenant  at  Will — Liability  for  Bent. 

4.  A  tenant  at  will  who  has  made  use  of  lands  by  planting  and  har- 
vesting crops,  is  liable  for  rent;  and  a  tenant  by  sufferance  who  hBB 
done  likewise  must  respond  in  a  sum  equal  to  the  value  of  their  use  and 
occupation  during  his  wrongful  possession  of  them. — Power  Merc.  Co. 
V.  Moore  Merc.  Co.,  401. 

Improvements  by  Tenant — Compensation  by  Landlord — Bule. 

5.  It  is  the  general  rule  that  in  the  absence  of  a  special  agreement 
to  that  effect,  a  tenant  cannot,  by  erecting  buildings  or  making  other 
improvements  upon  leased  property,  impose  upon  the  landlord  the  burden 
of  making  compensation  for  such  improvements. — ^McKeen  v.  Brooks, 
483. 

Leases — Sale  of  Premises — ^Disturbing  Possession — Damages — ^Liability. 

6.  Where  a  lease  reserved  in  the  lessor  the  right  to  sell  the  property 
before  the  end  of  the  term,  but  provided  that  if  the  lessees  should  be 
dfsturbed  in  their  possession  "on  account  of  said  sale,"  the  lessor  should 
reimburse  them  for  the  original  cost  of  improvements  made  by  them, 
the  contract  held  to  have  contemplated  a  disturbance  of  the  lessees' 
possession  by  reason  of  a  sale  made  under  such  circumstances  that  the 
purchaser  might  rightfully  demand  possession  before  the  expiration  of 
the  term,  and  not  one  based  upon  a  wrongful  act  of  the  purchaser.—' 
McKeen  v.  Brooks,  483. 

Same — Sale  of  Leased  Property — Right  to  Possession. 

7.  In  the  absence  of  an  agreement  to  the  contrary,  a  purchaser  of 
realty  held  by  another  under  an  unexpired  lease  is  not  entitled  to  im- 
mediate possession,  if  he  had  actual  or  constructive  knowledge  of  the 
lease  at  the  time  of  his  purchase. — McKeen  v.  Brooks,  483. 

Same — Sale  of  Property — Rights  of  Lessees — Constructive  Notice. 

8.  A  puTchaFer  of  real  property  which  was  then  in  the  actual  posses- 
sion of  lessees,  was  charged  with  knowledge  of  any  interest  which  they 
could  establish. — AlcKcen  v.  Brooks,  483. 
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SaMe — Sale  of  Property — Possession — ^Bights  of  Tenants. 

9.  Where  a  purchaser  of  real  property  had  both  actual  and  construc- 
tive notice  of  an  unexpired  lease  of  the  premises,  and  there  was  no 
agreement  between  him  and  the  seller  for  possession  prior  to  the  ex- 
piration of  the  term,  he  was  not  entitled  to  demand  possession  and 
the  lessees  were  not  required  to  obey  his  notice  to  quit,  but  could 
maintain  an  action  for  damages  against  anyone  who  inyaded  their 
possession. — McKoen  v.  Brooks,  483. 

Same — Sale  of  Premises — ^Wrongful  Demand  for  Possession — Effect. 

10.  A  landlord  was  not  answerable  in  damages  to  Ms  tenants  under 
a  contract  of  lease  which  provided  that  if  they  were  disturbed  in 
their  possession  on  account  of  a  sale  of  tbe  premises,  he  would  reim- 
burse them  for  certain  improvements  made  by  them,  where,  after  a 
sale  subject  to  the  rights  of  the  tenants  under  the  lease,  the  pur- 
chaser, without  the  landlord's  knowledge  or  sanction  wrongfully 
demanded,  and  the  tenants  mistakenly  surrendered,  possession. — ^McKeen 
▼.  Brooks,  483. 

LARCENY. 

See  Criminal  Law,  26-29. 

LAW  OP  CASE. 
See  Appeal  and  Error,  19. 

LEASES. 

Bemoval  of  building  held  under  lease — Injunction, — see  Beal  Property, 
11-17. 

Sale  of  leased  property  by  lessor — Effect, — see  Landlord  and  Tenant,  5-10. 

Beal  Property — Lease  of  Building — ^Implied  Inclusion  of  Land. 

1.  Where  the  owner  of  land  leases  a  building  for  a  term  of  years 
without  expressly  including  the  land,  he  thereby  demises  the  latter 
unless  the  contrary  in  ten  lion  is  manifest. — Wlieeler  ▼.  Mclntyre, 
295. 

Same — Lease  for  Years — Nature  of  Estate. 

2.  A  lease  for  years  is  a  chattel  real,  both  under  section  4485,  Be- 
vised  Codes,  and  the  common  law. — Wheeler  ▼.  Mclntyre,  295-. 

LEGISLATURE. 
Election  Contest — Compensation — Mandamtu, 

1.  After  relator  had  taken  the  oath  of  office  as  a  member  of  the  house 
of  representatives,  and  had  participated  in  the  organization  of  the  house 
and  subsequent  proceedings  therein,  a  contest  of  his  election  was  insti- 
tuted. Hearing  of  the  contest  was  deferred  until  a  proper  presentation 
of  contestants'  evidence,  and  a  resolution  adopted  by  the  house  declaring 
relator  entitled  to  a  seat  until  determination  of  the  contest,  and  calling 
upon  the  sergeant-at-arms  to  certify  relator's  name  to  the  state  auditor 
upon  the  payrolls  of  the  house.  The  auditor  declined  to  issue  a  war- 
rant in  payment  of  relator's  compensation.  Held,  on  mandamuSf  that 
the  resolution  was  sufficient  evidence  of  a  determination  by  the  house 
that  the  relator  was  a  de  jure  member  until  such  time  as  it  might  deter- 
mine otherwise,  and  was  therefore  entitled  to  compensation  as  such. 
(Mr.  Chief  Justice  Bbantly  dissenting.) — State  ex  rel.  Boulware  v. 
Porter,  471. 

Right  to  Seat — How  and  by  Whom  Determinable. 

2.  Each  house  of  the  legislative  assembly  is  by  the  Constitution  clothed 
with  plenary  and  exclusive  authority  to  determine  for  itself,  and  in  its 
own  way,  whether  a  person  who  presents  himself  for  membership  is  en- 
titled to  a  seat,  and  each  member,  after  seated,  holds  his  office  at  the 
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will  and  pleasure  of  the  house  to  which  he  belongs,  its  authority  in  this 
respect  being  a  continuing  one  running  throughout  the  term  for  which 
he  is  elected. — State  ex  reL  Boulware  v.  Porter,  471« 

LICENSE. 

Definition. 

1.  A  license  does  not  imply  an  interest  in  real  estate,  is  a  mere  per- 
sonal privilege  which,  so  long  as  it  is  executory,  may  be  revoked  at  the 
will  of  the  licensor,  and  may  rest  in  paroL — Babeock  v.  Gregg,  317. 

LICENSE  FEES. 
Fees  payable  by  corporations,— see  Taxation.  1-^. 

LIENS. 
Assessment  for  special  improvements, — see  Cities  and  Towns,  22. 


LIMITATION  OF  ACTIONS. 
See  Statutes  of  Limitation, 

MALICE. 

Batification  of  malicious  act  of  agent  by  principaI,~HMe  Principal  and 
Agent,  2. 

Beducing  homicide  to  degree  of  manslaughter — Absence  of   malice, — see 
Criminal  Law,  56. 

Innkeepers — Ejection  of  Guest — Malice  of  Agent — Liability  of  PrincipaL 
1.  Held,  under  the  rule  that  a  principal  is  not  accountable  for  the  malig* 
nant  motives  of  his  agent  unless  he  authorized  the  act  for  which  recovery 
.  is  sought,  participated  in  its  commission  or  subsequently  ratified  it,  that 
a  hotel-keeper  who  was  not  present,  took  no  part  in  nor  subsequently 
ratified  his  wife's  wrongful  act  in  ejecting  a  guest  from  the  house,  was 
not  liable  in  exemplary  damages,  since  the  malice  of  liis  wife  was  not 
imputable  to  him.--nJon6s  v.  Shannon,  225. 

MANDAMUS. 
See,  also.  Elections,  2-5 ;  New  Trial,  2-5. 
Compensation  of  legislators, — see  Legislature,  1,  2. 

Demurrer — Motion  to  Quash — Admissions. 

1.  A  demurrer  and  motion  to  ^uash  admit  as  true  the  allegations  of 
the  affidavit  upon  which  an  application  for  writ  of  mandate  is  based. — 
State  ex  rel.  Lease  v.  Wilkinson,  Mayor,  340. 

Police  Officer — Wrongful  Dismissal — Affidavit — Sufficiency. 

2.  Held,  that  an  affidavit  setting  forth  that  relator  was  a  duly  ap- 
pointed, qualified  and  acting  policeman  of  a  city  of  the  first  class,  dis- 
missed from  office  without  any  charges  having  been  made  against  him 
and  without  notice  of  trial,  in  violation  of  the  Metropolitan  Police  Law, 
stated  facts  sufficient,  if  proved,  to  entitle  relator  to  a  writ  of  man- 
date to  compel  his  reinstatement  and  therefore  dismissal  of  th«  proceed- 
ing on  demurrer  and  motion  to  quash  was  error.— State  ex  reL  Lease  v. 
Wilkinson,  Mayor,  340. 

MANSLAUGHTEB. 
See  Criminal  Law,  54-^7« 
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MASTER  AND  SERVANT. 
See  Personal  Injuries;   Workmen's  Compensation. 

METROPOLITAN  POLICE  LAW. 
Police  officers — ^Unlawful  dismissal, — see  MandamuSy  2. 

MINES  AND  MINING. 
See,  also,  Nuisances,  3-5. 

Mining  Claims — Failure  of  Prior  Location — Effect  on  Junior  Location. 

1.  A  prior  location  of  a  quartz  lode  mining  claim  which  thereafter 
fails  does  not  so  absolutely  withdraw  the  land  covered  bj  it  from 
entry  as  to  defeat  a  valid  junior  location  of  the  same  ground. — ^Walsh 
V.  Kleinschmidt,  57. 

Same — Abandonment — What  may  Constitute. 

2.  Where  the  prior  locators  of  a  mining  claim  agreed  with  a  junior 
locator  that  the  latter  might  make  entry  of  the  same  ground  on  con- 
dition that  they  should  have  a  one-fourth  interest  in  the  new  loca- 
tion as  well  as  a  right  of  tunnel  site  thereon^  the  effect  of  such 
agreement  was  the  abandonment  by  them  of  their  claim  or  the  yield- 
ing of  precedence  to  the  junior  locator. — ^Walsh  v.  Eleinschmidt,  57. 

Quartz  Mining — When  Nuisance. 

3.  A  business  otherwise  lawful  and  useful,  such  as  mining,  may  be- 
come a  nuisance  by  reason  of  its  location  or  the  manner  in  which  it  is 
being  conducted. — Cavanaugh  v.  Oorbin  Copper  Co.,  173. 

Same — Nuisances — What  not  Defense. 

4.  Where  mining  operations  constitute  a  nuisance,  it  is  no  defense 
that  they  were  carried  on  according  to  approved  methods,  that  due 
care  was  exercised,  or  that  mining  is  necessary  to  the  industrial  life 
of  the  particuhir  cQstrict. — Cavanaugh  v.  Oorbin  Copper  Co.,  173. 

MINORS. 

See  Infants. 

MORTGAGES. . 

Foreclosure  sales— Specific  performance, — see  Receivers,  1-4;  Specific  Per- 
formance, 1-6. 

Foreclosure — Fraud, — see  Fraud,  3-6. 

Crops — Chattels  Personal. 

1.  Crops  of  wheat,  oats,  etc.,  are  emblements — fructus  industridles — 
and  as  such  are  usually  treated  as  chattels  personal,  subject  to  sale  or 
mortgage,  and  the  levy  of  attachment  or  execution,  even  while  still  an- 
nexed to  the  soil. — Power  Mercantile  Co.  v.  Moore  Mercantile  Co.,  401. 

Same — Not  Real  Property. 

2.  Crops  of  the  character  above  mentioned  are  not  included  within 
the  definition  of  "real  property"  declared  by  sections  4424-4429,  Re- 
vised Codes,  because  attached  to  land  by  roots,  or  incidental  or  appur- 
tenant to  it. — Power  Mercantile  Co.  v.  Moore  Mercantile  Co.,  401. 

Same— Sale  of  Realty — Effect. 

3.  Where  the  owner  of  land  sells  it  vrith  right  of  immediate  posses- 
sion in  the  purchaser  and  without  reservation  of  the  crops  then  stand* 
ing  thereon,  and  the  purchaser  tiakes  possession  before  severance,  title 
to  the  crops  passes  with  title  to  the  land. — ^Power  Mercantile  Co.  v. 
Moore  Mercantile  Co.,  401. 

Same — Tenant  by  Sufferance — Title  to  Crops. 

4.  The  crops  which  a  tenant  by  sufferance  (or  a  trespasser)  plantiB, 
cultivates   and  harvests,   during  his  wrongful   occupancy   are   his   as 
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a^inst  tbe  person  entitled  to  poBsession  of  the  land. — Power  "Merean- 
tile  Co.  V.  Moore  Mercantile  Co.,  401. 
Same— Tenant  iit  Will— Title  to  Crop. 

5.  A  tenant  at  will,  bcin^  rightfully  in  possession  with  the  landlord's 
or  owner's  express  or  implied  consent,  may,  unless  he  holds  over  wrong* 
fully,  at  the  end  of  his  tenancy  harvest  the  crops  sown  and  cultivated 
by  him  during  his  occupancy. — Power  Mercantile  Co.  v.  Moore  Mer- 
cantile Co.,  401. 

Same — Mortgagor  Holding  Over — Title  to  Crops. 

6.  Where  a  mortgagor  of  farm  lands  sold  on  foreclosure  holds  over 
after  the  expiration  of  the  period  of  redemption  and  the  issuance  of 
the  sheriff's  deed,  he  becomes  a  tenant  by  sufferance  and  as  such  owns 
the  crops  planted,  cultivated  and  harvested  by  him  while  in  possession 
of  the  lands. — Power  Mercantile  Co.  v.  Moore  Mercantile  Co.,  401. 

MOTIONS. 
To  quash — Application  for  writ  of  mandate — ^Effect, — see  Mandamus,  2. 

MOTIVES. 
Bee  Criminal  Law,  18;  Innkeepers,  6. 

MUNICIPAL  COBPOBATIONS. 
See  Cities  and  Towns. 

MURDEB. 
See  Criminal  Law,  1-25,  50-58. 

NEGLIGENCE. 
See  Personal  Injuries. 

NEGOTIABLE  INSTBUMENTS. 
6ee  Bills  and  Notes. 

NEW  TBIAL. 
Newly  discovered  evidence, — see,  also.  Criminal  Law,  20-25w 

Newly  Discovered  Evidence — ^Rule. 

1.  Motions  for  new  trial  of  criminal  cases  because  of  newly  dis- 
covered evidence  are  not  favored;  in  passing  on  them  the  courts  are 
bound  by  the  rules  that  the  new  evidence  must  have  come  to  the 
knowledge  of  the  applicant  after  trial;  that  failure  to  discover  it 
sooner  was  not  due  to  want  of  diligence;  that  it  is  so  material  that 
it  would  probably  produce  a  different  result  upon  another  trial;  that 
it  is  not  cumulative  merely;  that  the  application  must  be  supported 
by  the  affidavit  of  the  witness;  that  the  evidence  must  not  be  such 
as  will  tend  only  to  impeach  the  character  or  credibility  of  a  vntnesji, 
and  that  it  will  likely  be  available  on  another  trial. — State  ▼.  Van 
Laningham,  17. 

Entry  of  Judgment — Notice — Waiver. 

2.  The  party  intending  to  move  for  a  new  trial  may  waive  formal 
notice  of  entry  of  judgment  and  serve  his  notice  of  intention  without 
it.— State  ex  rel.  Brown  v.  District  Court,  158. 

Same — Notice  of  Intention — Timely  Service. 

3.  Section  6796,  Bevised  Codes,  requires  that  service  and  filing  of  a 
notice  of  intrntion  to  move  for  a  new  trial  shall  be  made  after  entry 
of  judpniert.  A  judgment  was  lodged  with  the  clerk  of  the  district 
court  on  the  22 d  of  the  month  but  not  entered  in  the  judgment  book 
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until  the  23d.  Held,  on  application  fop  writ  of  mandate  to  compel 
settlement  of  a  biU  of  exceptions,  that  a  notice  served  and  filed  the 
'23d  and  before  actual  entiry  of  the  judgment  was  not  ineffectual. — 
State  ex  rel.  Brown  v.  District  Court,  158. 

Time — Fractions  of  Day — To  be  Disregarded,  When. 

4.  In  passing  upon  a  motion  for  a  new  trial  where  the  only  ques- 
tion raised  by  the  prevailing  party  in  opposition  has  to  do  with  the 
regularity  of  procedural  steps  taken  by  the  moving  party,  courts  should 
disregard  fractions  of  a  day.^-State  ex  rel.  Brown  y.  District  Courts 
158. 

Mandamus — Laches. 

5.  Where  a  party  made  repeated  efforts,  covering  a  period  of  about 
eighteen  months,  to  have  a  bill  of  exceptions  and  statement  of  the  case 
settled  and  his  motion  for  new  trial  disposed  of,  he  was  not,  on  his 
application  for  writ  of  mandamus  to  compel  action  by  the  district 
judge,  chargeable  with  laches.— State  ex  rel.  Brown  v.  District  Court, 
158. 

Beview — Discretion. 

6.  In  no  ease  will  the  conclusion  of  the  district  court  in  disposing 
of  a  motion  for  a  new  trial  be  revised  on  appeal,  except  for  manifest 
abuse  of  its  discretion. — Jones  v.  Shannon,  225. 

Disposition  of  Motion  by  New  Judge — Effect. 

7.  Where  a  motion  for  a  new  trial  is  disposed  of  by  a  judge  other 
than  the  one  who  presided  at  the  trial,  the  question  on  appeal  is  not 
whether  the  judge  was  guilty  of  abuse  of  his  discretion  in  denying 
it,  but  whether  the  evidence  as  presented  in  the  printed  record  pre- 
ponderates decisively  against  the  verdict. — Jones  v.  Shannon,  225. 

Discretion. 

8.  Beld,  that  the  trial  court  was  not  guilty  of  abuse  of  discretion 
in  granting  a  new  trial  for  insufficiency  of  the  evidence  to  justify  a 
verdict. — J.  I.  Case  Threshing  Machine  Co.  v.  Hamilton,  276. 

Disregard  of  Instruction  by  Jury. 

9.  Where  the  jury  has  disregarded  a  specific  instruction,  the  supreme 
court  will  not  inquire  whether  it  is  correct  in  point  of  law,  but  will 
direct  a  new  trial,  unless  affirmance  is  required  under  section  7118, 
Revised  Codes,  prohibiting  reversal  where  the  proper  result  was  reached 
notwithstanding  the  error  committed. — De  Young  v.  Benepe,  306. 

Injunction — landings — Review  of  Evidence, 

10.  The  question  of  the  sufficiency  of  the  evidence  to  support  the  find- 
ings of  the  court  in  a  suit  for  an  injunction  may  be  raised  on  appeal 
from  the  order  denying  a  new  trial. — Babcock  v.  Gregg,  317. 

Setting  Aside  Order — Showing  Necessary. 

11.  It  is  only  upon  a  very  strong  showing  that  the  supreme  court  will 
on  appeal  set  aside  an  order  granting  a  new  trial. — State  v.  Schoen- 
born,  517. 

Criminal  Law — Appeal — Extent  of  Review. 

12.  Where,  on  appeal  by  the  state  from  an  order  granting  defendant 
a  new  trial  on  the  ground  that  the  verdict  returned  was  contrary  to 
the  evidence,  it  appears  that  the  judge  who  tried  the  cause  also 
granted  the  motion,  the  supreme  court  is  limited  in  its  review  to  an 
examination  of  the  record  to  ascertain  whether  there  is  a  substantial 
conflict  in  the  evidence,  or  an  absence  of  evidence  necessary  to  make 
out  a  case.— State  v.  Schoenborn,  517. 

Same — Appeal  and  Error — Duty  of  Appellant. 

13.  An  order  granting  a  new  tnal  to  defendant  in  a  criminal  cause 
made  by  a  district  judge  other  than  the  one  who  tried  it,  on  the  ground 
that  the  verdict  was  contrary  to  the  evidence,  required  a  determination 
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of  tlie  weight  of  tlie  evidence — an  exercise  of  jndicial  function — and 
the  burden  of  showing  that  the  district  judge  could  not,  in  the  exer- 
cise of  sound  judgment,  conclude  from  the  record  that  the  evidence  was 
insufficient  to  justify  the  verdict  was  upon  the  state. — State  v.  Schoen- 
bom,  517. 

Same — When  Defendant  Entitled  to  Betrial. 

14.  To  secure  a  new  trial  a  convicted  defendant  in  a  criminal  ease  is 
not  required  to  show  an  entire  absence  of  evidence  of  some  fact  neces- 
sary to  make  out  a  case;  if  he  can  convince  the  district  court  that  the 
evidence  in  its  entirety  is  insufficient  in  weight  to  justify  the  verdict, 
he  is  entitled  to  a  retrial. — State  v.  Schoenbom,  517. 

Formal  Notice  not  Required. 

15.  A  formal  notice  for  a  new  trial  is  not  required  under  the  Mon- 
tana new  trial  procedure,  the  notice  of  intention  performing  the 
function  of  such  notice. — Lish  v.  Martin,  582. 

Notice  of  Intention — ^Record  on  Appeal — Presumptions. 

16.  In  the  absence  of  a  showing  of  lack  of  notice  in  the  appellanta 
of  the  hearing  of  a  motion  for  a  new  trial  granted  respondent,  it 
will  be  presumed  that  the  proceedings  were  regular  and  that  they 
had  notice. — ^liiah  v.  Martin,  582. 

Failure  to  Give  Notice — Review  of  Error — Duty  of  Appellant. 

17.  Where  a  motion  for  a  new  trial  was  heard  and  granted  without 
noticjB  to  the  adverse  party,  it  was  incumbent  upon  him  to  move  the 
trial  court  to  vacate  tne  order  as  improvidently  made,  supporting  the 
motion  by  affidavit  showing  that  notice  of  the  hearing  was  not  given. 
Lish  V.  Martin,  582. 

Pleadings— Sufficiency — New  Trial  Order — Review. 

18.  ^  The  sufficiency  of  a  complaint  not  drat^o  in  question  in  any  way 
during  trial  could  not  be  considered  by  the  district  court  on  the  hear- 
ing of  the  motion  for  a  new  trial,  and  may  not  be  passed  upon  by 
the  supreme  court  on  appeal  from  the  order  denying  it;  its  sufficiency 
being  reviewable  only  on  appeal  from  the  judgment.— Olendenning  v. 
Slayton,  586. 

How  to  be  Granted. 

19.  A  new  trial  can  be  granted  only  in  the  manner,  within  the  time 
and  upon  the  grounds  provided  in  the  statute.— State  ex  reL  Smith  ▼. 
District  Court,  602. 

When  Unauthorized. 

20.  The  district  court  has  no  authority  to  grant  a  new  trial  upon  its 
own  motion.-^State  ez  reL  Smith  v.  District  Court,  602. 

Judgments — Amendments — Granting  on  Court's  Own  Motion — New  TriaL 

21.  Held,  on  certiorari,  that  the  district  court  was  without  power  to 
so  amend  its  order  granting  a  decree  of  divorce  after  rendition  and 
signing  thereof,  as  in  effect  to  award  a  new  trial,  on  its  own  motion, 
on  the  ground  of  newly  discovered  evidence  which  "came  to  the  knowl- 
edge of  the  court  ex  parte,'* — Stat^  ex  rel.  Smith  v.  District  Court,  602. 

NONSUIT. 
When  Improper. 

1.  The  admission  in  defendant  administrator's  answer  that  part  of 
plaintiff's  claim  against  decedent's  estate  was  justly  due  and  had  been 
allowed  by  him,  entitled  plaintiff  to  judgment  in  that  amount  at  least, 
in  his  action  against  the  estate,  and  a  nonsuit  was  therefore  improper. 
Roy  V.  King's  EstatOj  567. 
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NOTICE. 

Entry  of  judgment— Waiver, — Bee  New  Trial,  2. 

Of  intention, — see  New  Trial,  3,  15. 

Possession  of  land — Construetiye  notice, — see  Real  Property,  7,  8,  24. 

Recordation  of  instruments — ^When  not  constructive  notiee, — see  Real  Prop- 
erty, 6, 

Special  improvements, — see  Cities  and  Towns,  17,  28--32. 

Special  election — ^Failure  to  pubUsh, — see  Elections,  1. 


NUISANCES. 

What  may  and  What  Does  not  Constitute. 

1.  While,  under  section  6162,  Revised  Codes,  defining  a  private  nui- 
sance, a  legitimate  and  useful  business  or  occupation  cannot  be  sup- 
pressed on  account  of  a  trivial  annoyance,  one  may  not  be  driven 
from  his  home  or  compelled  to  live  in  positive  discomfort  in  order 
to  accommodate  another  in  the  pursuit  of  a  business  which  offends 
the  mind  and  taste  of  the  average  person. — ^Cavanaugh  v.  Corbin  Cop- 
per Co.,  173. 

Quartz  Mining. 

2.  A  business  otherwise  lawful  and  useful,  such  as  mining,  may  become 
a  nuisance  by  reason  of  its  location  or  the  manner  in  wlueh  it  is  being 
conducted. — Gavanaugh  v.  Corbin  Copper  Co.,  173. 

Same — ^What  are  not  Defenses. 

3.  Where  minin]^  operations  constitute  a  nuisance,  it  is  no  defense 
that  they  were  earned  on  according  to  approved  methods,  that  due 
care  was  exercised,  or  that  mining  is  necessary  to  the  industrial  life 
of  the  particular  district. — Cavanaugh  v.  Corbin  Copper  Co.,  173. 

Same— Evidence — Sufficiency. 

4.  Evidence  held  sufficient  to  warrant  a  finding  that  quarts  mining 
operations  carried  on  in  a  residential  portion  of  a  city  constituted 
a  private  nuisance  within  the  meaning  of  section  6162,  Revised  Codes. 
Cavanaugh  v.  Corbin  Copper  Co.,  173. 

Same — City  Property — Reservation  of  Minerals — Estoppel. 

5.  "V^ere  the  minerals  underneath  a  city  addition  were  reserved  to 
the  grantor  in  a  deed  to  IoHb  sold  for  residence  purposes,  with  the 
right  to  mine  the  same,  provided  that  in  the  exercise  of  such  right 
the  occupant  of  the  surface  should  not  be  disturbed,  damaged  or 
interfered  with  in  its  use  and  enjoyment,  the  |purchaser  was  not  es- 
topped to  complain  of  the  manner  in  which  mining  was  being  carried 
on.— Oivanaugh  v.  Corbin  Copper  Co.,  173. 

OFFER  OF  PROOF. 
When  unnecessary, — see  Appeal  and  Error,  9. 

OFFICE  AND  OFFICERS. 
State  auditor — Holding  two  offices, — ^see  Workmen's  Compensation,  8. 

Compensation — ^Burden  of  Proof. 

1.  Emoluments  follow  the  legal  title  to  an  office;  hence  one  who  seeks 
to  enforce  payment  of  compensation  attached  to  an  office  has  the 
burden  of  showing  that  he  is  in  right  as  well  as  in  fact  the  officer  he 
claims  to  be. — State  ex  rel.  Boulware  v.  Porter,  471. 

OPTIONS. 
Breaph — Measure  of  damages, — see  Real  Property,  l-'3. 
Contract  to  purchase  property,  not  a  "credit," — see  Taxation,  23. 
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OBDKRS. 

Nonappealable, — see  Appeal  and  Error,  34. 

Special  order  after  final  judgment,— rWhen  appealable, — eee  Appeal  and 
Error,  35. 

PARENT  AND  CHILD. 
Posthumous  children — ^Bights, — see  Descent  and  Distribution. 

PAllTNEBSHIP. 

Recovery  of  Partnership  Assets — Complaint. 

1.  Complaint  in  an  action  by  a  surviving  partner  to  recover  part- 
nership property  from  the  estate  of  the  deceased  partner,  held  in- 
sufficient, under  section  7607,  Revised  Codes,  for  failure  to  disclose 
the  amount  of  the  firm's  debts,  if  any,  or  the  amount  or  value  of 
its  assets  in  plaintiff's  possession. — Silver  v.  Eakins,  Executrix,  210. 

Action  Against  Partner— Rule. 

2.  The  rule  that  one  partner  cannot  maintain  an  action  at  law 
against  his  copartner  until  an  accounting  is  had  and  a  balance  de- 
termined ceases  upon  the  death  of  one  of  them. — Silver  v.  Eakins, 
Executrix,  210. 

Death  of  Partner — Rights  of  Surviving  Partner. 

3.  Upon  the  death  of  one  partner,  the  partnership  is  dissolved,  and 
the  surviving  partner  is  at  once  entitled  to  the  possession  of  suffi- 
cient firm  property  to  discharge  its  debts,  and,  if  necessary  for  that 
purpose,  to  maintain  an  action  for  money  had  and  received  to  re- 
cover firm  assets  from  the  estate  of  the  deceased  partner. — Silver  v. 
Eakins,  Executrix,  210. 

Same — Rights  of  Surviving  Partner. 

4.  The  failure  of  a  surviving  partner  to  give  the  bond  required  by 
section  7607,  Revised  Codes,  did  not  affect  his  right  to  the  posses- 
sion of  the  firm  property,  or  defeat  his  right  to  maintain  any  appro- 
priate action  concerning  it. — Silvoi*  v.  Eakins,  Executrix,  210. 

Elements  of — Evidence — Sufficiency. 

5.  To  establish  the  existence  of  a  partnership  it  b  not  necessary 
that  its  elements  should  be  made  to  appear  by  direct  evidence;  if 
the  jury  could,  from  the  evidence  before  them,  draw  the  legitimate 
inferences  required  to  complete  proof  of  its  existence,  it  was  safi- 
cient. — Silver  v.  Eakins,  Executrix,  210. 

PAYMENT. 

Burden  of  proof, — see  Principal  and  Agent,  3. 

Taking    second-hand    machinery    as    part    paym6nt,-Hwe    Principal    and 
Agent,  6. 

Wrongful  delivery  of  receipt  by  trustee  not  evidence  of  payment, — see 
Trusts,  3. 

Contracts — Place  of  Payment — Statute. 

1.  Where  a  contract  is  silent  as  to  the  place  of  payment,  the  law 
imports  into  and  makes  a  part  of  it  by  implication  a  provision  that 
the  debtor  must,  in  order  to  perform  his  obligation,  pay  or  tender 
payment  to  the  creditor  where  the  latter  may  then  reside  or  con- 
duct business  or  be  found.  (Rev.  Codes,  sees.  4932,  4933.)-— State 
ex  rel.  Western  A.  &  I.  Co.  v.  District  Court,  330. 

PERJURY. 
Disbarment, — see  Attorney  and  Client,  1,  2.  « 
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personal  injubies. 

See,  also,  Workmen's  Gompensation. 

Master   and   Servant — Insufficient    Number   of    Employees — Burden   of 
Proof. 

1.  In  an  action  by  a  laborer  against  his  employer  for  negligent 
failure  to  detail  a  sufficient  number  of  men  to  move  a  heavy  plate, 
resulting  in  its  fall  and  plaintiff's  injury,  the  burden  was  upon  the 
latter  to  show  that  the  negligence  alleged  was  the  proximate  cause 
of  his  injury. — Markinovich  v.  Northern  Pacific  Ry.  Co.,  139. 

Same — Proximate  Cause — Failure  of  Proof. 

2.  Plaintiff,  a  laborer,  with  four  others,  was  directed  to  move  a 
steel  plate  weighing  600  pounds,  three  being  in  front  with  their 
backs  to  it  and  plaintiff  and  another  behind,  facing  it;  in  going 
up  a  slight  incline,  the  men  behind  failed  to  push  it  forward;  the 
plate  slipped  out  of  the  hands  of  the  men  in  front  and  injured 
plaintiff.  The  evidence  showed  that  the  plate  was  not  too  heavy 
for  five  men  to  carry.  Held,  that  the  proximate  cause  of  the  in- 
jury was  not  the  excessive  weight  of  the  plate — as  charged  by 
plaintiff — but  the  elumsv  method  in  handling  it  employed  by  him 
and  his  coemployees. — Markinovich  ▼.  Northern  Pacific  By.  Co.,  139. 

Same — Manner  of  Doing  Work — Master's  Liability. 

3.  The  master  is  not  responsible  for  injuries  to  his  servants  which 
result  proximately  from  the  manner  in  which  they  perform  a  task 
allotted  to  them,  this  being  a  matter  of  detail  which  be  may 
rightly  leave  to  their  judgment  and  discretion. — Markinovich  v. 
Northern  Pacific  By.  Co.,  139. 

Same — Master  not  Insurer — Erroneous  Instruction. 

4.  An  unqualified  instruction  that  it  was  the  duty  of  defendant  to 
provide  a  sufficient  number  of  mem  to  perform  the  task  in  hand  was 
erroneous,  as  constituting  the  master  an  absolute  insurer  of  the 
safety  of  his  servant. — ^Markinovich  v.  Northern  Pacific  By.  Co., 
139. 

Minors — Contributory  Negligence — Automobiles. 

5.  Held,  under  the  rule  that  after  a  child  has  reached  the  age  of 
fourteen  years  he  is  presumed  capable  of  contributory  negligence, 
that  a  minor  within  a  few  months  of  majority  who  had  supported 
himself  since  he  was  fifteen  years  old  doing  farm  work  and  acting 
as  a  chauffeur,  could  properly  be  charged  with  such  negligence  in  his 
action  for  personal  injuries  sustained  in  an  automobile  accident 
while  riding  in  the  machine  as  the  guest  of  the  driver. — Sherris  v. 
Northern  Pacific  By.  Co.,  189. 

Imputed   Negligence — Automobiles. 

6.  Quaere:  Where  personal  injury  is  suffered  by  one  riding  in  an 
automobile  as  the  guest  of  the  driver,  is  the  negligence  of  the  latter, 
who  does  not  sustain  the  relation  of  employee  or  agent  to  the  former, 
imputable  to  the  guest! — Sherris  v.  Northern  Pacific  By.  Co.,  180. 

Duty  to   Avoid   Danger — Contributory   Negligence. 

7.  Every  person  is  bound  to  an  absolute  duty  to  exercise  his  intelli- 
gence to  discover  and  avoid  dangers  that  may  threaten  him  because 
of  the  culpable  negligence  of  another^  and  therefore  plaintiff  in  a 
personal  injury  action  based  on  such  negligence  must  show  that  he 
did  so  exercise  his  intelligence  at  the  time  of  the  accident. — Sherris 
V.  Northern  Pacific  By.  Co.,  189. 

Bailroad  Crossings — Automobiles — Guest  of  Driver — Contributory  Negli- 
gence. 

8.  Plaintiff  who,  as  the  guest  of  the  driver  of  an  automobile,  was 
riding  on  the  front  seat  of  the  machine  when  approaching  a  railroad 
crossing,  was  required  to  exercise  his  intelligence  to  avoid  the  dan- 
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gers  incident  thereto,  and  could  not  blindly  rely  upon  tbe  unaided 
care  and  vigilance  of  the  driver  for  his  safety  without  assuming  the 
consequences  of  his  negligence. — Sherris  v.  Northern  Pae.  By.  Co., 
189. 

Imputed   Negligence — Instructions — ^Harmless  Error. 

9.  Where  the  jury  properly  found  that  pjaintifP  was  guilty  of  con- 
tributory negligence  and  therefore  could  not  recover  damages,  the 
giving  of  an  erroneous  instruction  touching  the  doctrine  of  imputed 
negligence  was  nonprejudicial. — Sherris  v.  Northern  Pac.  By.  Co., 
189. 

Bea  Ipsa  LogiUtur — Inapplicability  of  Doctrine. 

10.  The  doctrine  of  res  ipsa  loquitur  held  inapplicable  in  an  action  by 
a  laborer  injured  by  the  fall  of  a  brick  upon  his  foot  while  engaged 
in  moving  a  wheelbarrow  load  of  bricks  from  a  freight-car  to  a 
building  in  course  of  construction. — Matti  v.  Chicago,  Milwaukee  ft 
St.  Paul  Ry.  Co.,  280. 

Federal   Employers'   Liability   Act  —  Interstate   Commerce  —  Burden   of 
Proof. 

11.  In  order  to  make  out  a  prifna  fade  ease,  where  recovery  for  a 
personal  injury  is  sought  under  the  federal  Employers'  Liability  Aet, 
plaintiff  has  the  burden  of  proving  that  at  the  time  of  the  accident 
he  was  employed  in  interstate  commerce. — ^Matti  v.  Chicago,  Mil- 
waukee &  St.  Paul  By.  Co.,  280. 

9ame — Construction — Federal  Question. 

12.  The  construction  of  the  federal  Employers'  Idability  Aet  in- 
volves a  federal  question,  with  respect  to  which  the  decisions  of 
the  United  States  supreme  court  are  conclusive  upon  state  eourta.-— 
Matti  V.  Chicago,  Milwaukee  &  St.  Paul  By.  Co.,  280. 

Same — Evidence — ^Insufficiency. 

13.  Heldf  that  a  laborer  employed  in  loading  bricks  from  a  railroad 
car  into  a  wheelbarrow  and  moving  them  to  a  freight  terminal  being 
erected  by  defendant  railway  company  for  use  in  connection  with  a 
line  of  road  in  course  of  construction  but  not  completed  and  not  pat 
to  use  until  several  months  after  the  accident  was  not  engaged  in 
interstate  commerce  and  was  therefore  not  entitled  to  recover  under 
the  federal  Employers'  Liability  Act  for  an  injurv  to  his  foot  eaused 
by  bricks  falling  upon  it. — Matti  v.  Chicago,  Milwaukee  h  St.  Paul 
By.  Co.,  280. 

Common-law  Rules — Legislature  may  Abolish. 

14.  No  one  has  a  vested  right  in  any  rule  of  the  common  law;  and 
the  technical  defenses  recognized  by  it  in  personal  injury  actions, 
such  as  contributory  negligence,  assumption  of  risk,  eto.,  as  well  as 
technical  rights  of  action  arising  out  of  the  negligence  of  the  em- 
ployer, may  be  abolished  or  modified  by  the  legislature  without 
transgressing'  any  constitutional  guaranty.— -Bhea  v.  North-Butte 
Mining  Co.,  522. 

Bight  of  Action — ^Power  of  Legislature. 

15.  The  legislature  cannot  destroy  vested  rights;  therefore  where 
an  injury  has  occurred  for  which  the  injured  person  has  a  right  of 
action,  the  legislature  cannot  deny  him  a  remedy.— Shea  ▼.  North- 
Butte  Mining  Co.,  622. 

PLEADING  AND  PRACTICE. 

Unpaid  Stock  Subscriptions — Action  to  Recover — Complaint. 

1.  The  complaint  in  an  action  by  a  corporation  to  recover  an  unpaid 
stock  subscription  is  fatally  defective  if  it  does  not  disclose  that  all 
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the  capital  stock  has  been  labseribed. — ^Enterprise  Sheet  Metal 
Works  V.  Schendel,  42. 

6ame — Complaint — Insufficiency. 

2.  The  allegation  that  plaintiff  was  duly  incorporated  under  the 
laws  of  the  state  by  the  subscribers  to  the  subscription  contract  in 
pursuance  of  the  terms  thereof  was  not  a  sufficient  averment  that 
all  the  conditions  of  the  contract  had  been  fulfilled,  but  meant  only 
that  the  corporation  had  gained  a  legal  status  to  commence  business 
if  all  the  stock  had  been  subscribed,  or,  if  not,  to  solicit  subscribers 
or  sell  shares. — Enterprise  Sheet  Metal  Works  v.  Schendel,  42. 

Contracts — Conditions  Precedent — Pleading. 

3.  In  declaring  upon  a  contract  eontainins  conditions  precedent,  a 
party  may,  under  section  6572,  Revised  Codes,  allege  generally  that 
ne  has  performed  all  the  conditions  on  his  part,  provided  he  couch 
the  allegation  in  the  terms  of  the  statute  or  in  terms  equivalent 
thereto. — Enterprise  Sheet  Metal  Works  v.  Schendel,  42. 

Quieting  Title — ^Pleadings — When  Deemed  Amended. 

4.  In  a  suit  to  quiet  title  to  a  mining  claim  in  the  trial  of  which 
evidence  was  presented  touching  a  matter  not  pleaded  and  which 
was  permitted  to  go  to  submission  as  though  a  well-defined  issue  had 
been  made  as  to  it,  the  pleadings  will  on  appeal  be  considered  as 
amended  to  conform  to  the  proof  and  the  findings  made  thereon 
accepted  as  though  stating  the  established  facts. — Walsh  v.  Klein- 
Schmidt,  57. 

Contracts — ^Fraud — ^Damages — Complaint — Sufficiency. 

5.  To  state  a  eause  of  action  for  rescission  of  a  contract  for  fraud^ 
plaintiff  need  not  allege  that  he  suffered  pecuniary  loss,  the  state- 
ment that  he  suffered  damage  or  injury  being  sufficient. — StiUwell 
v.  Bankin,  130. 

Same. 

6.  Allegations  that  plaintiff  was  induced  by  defendant's  fraudu- 
lent representations  to  assume  obligations  which  otherwise  he  would 
not  have  assumed  and  to  purchase  propertv  he  would  not  have 
bought  but  for  such  representations  were  sufficient  to  disclose  dam- 
age within  the  meaning  of  paragraph  5  above. — Still  well  v.  Bankin, 
130. 

Partnership — Recovery  of  Partnership  Asset»— Complaint. 

7.  Complaint  in  an  action  by  a  surviving  partner  to  recover  part- 
nership property  from  the  estate  of  the  deceased  partner,  held  in- 
sufficient, under  section  7607,  Revised  Codes,  for  failure  to  disclose 
the  amount  of  the  firm's  debts,  if  any,  or  the  amount  or  value  of 
its  assets  in  plaintiff's  possession. — Silver  v.  Eakins,  210. 

Quieting  Title — Complaint— -Contents. 

8.  To  state  a  good  cause  of  action  in  a  suit  to  quiet  title,  plaintifT 
must  allege  either  possession  by  himself  or  the  fact  that  the  land  in 
question  is  unoccupied. — Lee  v.  Laughery,  238. 

Removal  of  County  Seat — Petition — Sufficiency — Test. 

9.  Held,  under  section  2852,  Revised  Codes,  that  the  board  of  eounty 
commissioners  is  limited  in  its  investigation  of  the  sufficiency  of  a 
petition  for  the  removal  of  the  county  seat  to  a  comparison  of  the 
names  appearing  thereon  with  the  poll-books  to  ascertain  whether 
the  signers  are  voters,  and  with  the  assessment-roll,  whether  they 
are  taxpayers,  and  may  not,  therefore,  eliminate  from  the  petition 
names  of  persons  who  have  ceased  to  be  legal  voters  or  taxpayers. 
Ainsworth  v.  McKay,  270. 

Injunction — Leases — Sale  of  Land — Removal  of  Building—Complaint — 
Sufficiency. 

10.  Complaint  in  an  action  by  the  assignee  of  a  lease  of  a  building 
used  for  business  purposes,  the  lease  being  for  a  term  of  years  still 
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existing,  to  enjoin  the  owner  thereof  from  moving  it  to  another  site, 
held  sufficient  to  withstand  a  general  demurrer. — Wheeler  v.  Me- 
Intyre,  2^5. 

Same — Complaint — Unnecessary  Allegations. 

11.  To  entitle  the  assignee  of  a  lease  for  years  to  an  injunction 
against  the  removal  of  the  building  in  which  he  conducts  business, 
he  need  not  show  that  the  threatened  wrong  would,  if  committed, 
interfere  with  or  destroy  his  business  or  that  defendant  is  unable 
to  answer  in  damages. — Wheeler  v.  Mclntyre,  295. 

Same  —  Ditches  —  Interference  —  Injunction  —  Title — Complaint — Sur- 
plusage. 

12.  In  a  suit  for  an  injunction  to  restrain  interference  with  an  irri- 
gating diteh  and  to  compel  removal  of  an  obstruction  placed  therein 
by  defendant,  plaintiff  need  not  plead  the  character  of  title  by  which 
he  holds  the  right  of  way  for  his  ditch;  where  he  does  so,  the  allega- 
tion may  be  treated  as  surplusage. — ^Babcock  v.  Gregg,  317. 

Same — Pleading — Surplusage — Appeal — Theory  of  Case. 

13.  Plaintiffs  allegation  that  he  acquired  title  to  a  ditch  by  pre- 
scription having  been  surplusage,  he  was  not  estopped,  on  the  ground 
of  inconsistency,  to  assert  on  appeal  that  he  obtained  title  by  ex- 
change of  one  ditch  for  another. — Babcock  v.  Gregg,  317. 

MandatMM — ^Demurrer — Motion   to   Quash — ^Admissions. 

14.  A  demurrer  and  motion  to  quash  admit  as  true  the  aUegations 
of  the  affidavit  upon  which  an  application  for  writ  of  mandate  is 
based. — State  ex  rel.  Lease  v.  Wilkinson,  Mayor,  340. 

Same — Police  Officer — Wrongful  Dismissal — Affidavit — Sufficiency. 

15.  Held,  that  an  affidavit  setting  forth  that  relator  was  a  duly  ap- 
pointed, qualified  and  acting  policeman  of  a  city  of  the  first  class, 
dismissed  from  office  without  any  charges  having  been  made  against 
him  and  without  notice  of  trial,  in  violation  of  the  Metropolitan 
Police  Law,  stated  facts  sufficient,  if  proved,  to  entille  relator  to  a 
writ  of  mandate  to  compel  his  reinstatement  and  therefore  dismissal 
of  the  proceeding  on  demurrer  and  motion  to  qnash  was  error. — 
State  ex  rel.  Lease  v.  Wilkinson,  Mayor,  340. 

Causes  of  Action — ^Failure  to  Separately  State  and  Number — ^Remedy. 

16.  Where  several  causes  of  action  are  not  separately  stated  and 
numbered,  as  required  by  Bevised  Codes,  section  6533,  the  remedy  is 
not  by  demurrer,  but  by  motion  to  make  definite  and  certain.-— 
Boberts  v.  Sinnott,  36^. 

Pleading — ^Incompatible  Theories. 

17.  A  party  may  in  his  com'plaint  present  his  claim  to  the  use  of 
irrigating  ditches  in  different  counts,  each  founded  upon  a  different 
theory  to  meet  the  exigencies  of  the  ease  as  disclosed  by  the  evi- 
dence, provided  the  theories  are  not  incompatible. — howrj  v.  Car- 
rier, 392. 

Same — Adverse  Possession — Prescription — ^Incompatible  Theories. 

18.  Since  use  of  one's  own  property  cannot  be  "adverse"  within 
the  meaning  of  that  term  as  used  in  the  law  of  prescription,  asser- 
tion of  title  to  an  casement  over  public  lands  granted  by  tne  fed- 
eral government  under  sections  2339  and  2340,  United  States  Re- 
vised Statutes,  for  ditch  purposes,  and  claim  of  the  same  right  under 
title  by  prescription  thereafter  acquired  were  incompatible,  in  the 
absence  of  abandonment. — Lowry  v.  Carrier,  3^2. 

Agreed  Statement — Conclusiveness. 

19.  An  agreed  statement  of  facts  voluntarily  made  and  submitted 
to  the  trial  court  is  binding  upon  the  party  and  ihe  eoart.-«Bead  y. 
Lewis  and  Clark  County,  412. 
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Injunction — I^es  Ad  judicata — Sueceesive  Applications. 

20.  Where  a  husband  failed  to  appeal  from  an  order  denyinjr  him 
an  injunction  against  his  wife  to  prevent  her  from  enforcing  a 
judgment  she  had  obtained  in  a  suit  for  separate  maintenance,  pend- 
ing determination  of  his  suit  for  annulment  of  the  marriage,  he 
was  bound  by  it,  and  could  not  thereafter  apply  for  the  same  relief, 
upon  substantially  the  same  state  of  facts,  either  in  the  suit  for 
annulment  or  one  instituted  for  the  sole  purpose  of  securing  an 
injunction. — ^Bown   v.  Somers,  434r 

Admissions — Nonsuit — ^When   Improper. 

21.  The  admission  in  defendant  administrator's  answer  that  part  of 
plaintififs  claim  against  decedent's  estate  was  justly  due  and  had 
been  allowed  by  him,  entitled  plaintiff  to  judgment  in  that  amount 
at  least,  in  his  action  against  the  estate,  and  a  nonsuit  was  therefore 
improper. — Boy  v.  King's  Estate,  667. 

POLICE  OFFICBRS. 
Unlawful  dismissal, — see  Mandamus,  2. 

POSSESSION. 
See,  also,  Mortgages,  1--6. 

Of  land — Notice  of  what, — see  Beal  Property,  7,  9. 

Of  land  purchased  at  execution  sale, — see  Real  Property,  21. 

Wrongful  possession  of  land — Planting  and  harvesting  crops — ^DamageSi 
— «ee  Landlord  and  Tenant,  4. 

PBBFEBBNCB8. 
^  See  Bankruptcy,  1-7, 

PBESCBIPTION. 

Acquisition,  of  easement  in  streets, — see  Cities  and  Towns,  23-25. 

Title  to  right  of  way  for  ditch, — see  Waters  and  Water  Bights,  8,  5,  7, 
12. 

PBESUMPTIONS. 

Special  Administrators  —  Official  Duty  —  Abuse  of  Power  —  Burden  of 
Proof. 

1.  The  presumption  is  that  the  official  duties  of  a  special  adminis- 
trator were  regularly  performed  and  that  he  did  not  abuse  his  power; 
and  the  burden  of  showing  that  profits  accrued  to  him  from  use  of 
the  funds  of  the  estate  is  upon  the  objectors  who  eharge  wrongful 
conduct. — In  re  Williams*  Estate,  63. 

Cities  and  Towns — Public  Utility  Bates — ^Begulation. 

2.  Bate  regulation  of  public  utilities  is  a  legislative  function  of 
the  state,  and  since  the  effect  of  a  grant  to  a  city  to  enter  into  a 
contract  with  a  public  utility  for  specific  rates  for  a  given  period 
is  to  extinguish  pro  ianto  a  governmental  power  of  first  importance, 
the  courts  will  not  indulge  the  presumption  that  such  a  surrender 
of  power  has  been  made,  but  the  legislative  intention  must  be 
expressed  in  clear  and  unmistakable  language  or  necessarily  im- 
plied from  the  powers  expressly  granted,  before  it  can  be  held  that 
the  state  has  precluded  itself  from  the  function  of  rate  regulation 
and  control.— State  ex  rel.  City  of  Billings  v.  Billings  Gas  Co.,  102. 

Criminal  Law — Appeal — Prejudice — Record. 

3.  Prejudice  to  appellant  in  a  criminal  cause  will  not  be  pre- 
sumed,  but  must  be   made  to   appear   either  affirmatively  by    the 
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record  or  hj  a  denial  or  invasion  of  a  snbatantial  right  from  ii4iieli 
the  law  imputei  prejudice. — State  ▼.  Hall,  182. 

Taxation — ^Exemptions. 

4.  The  taxing  power  of  the  state  is  never  presumed  to  be  relin- 
quished; but  the  intention  to  relinquish  must  be  expressed  in  dear 
and  unambiguous  terms. — Cruse  v.  FischI,  258. 

Promissorv  Notes — Debt. 

5.  Where  defendant  gave  his  promissory  notes  to  plaintiff  at  a  time 
when,  as  alleged  in  his  counterclaim,  the  latter  was  indebted  to  him 
in  a  substantial  sum,  defendant  had  the  burden  of  rebutting  the 
presumption  that  they  would  not  have  been  executed  if  plaintiff  had 
been  indebted  to  him.— J.  I.  Case  Threshing  Machine  Co.  y.  Ham- 
ilton, 276^ 

Bill  of  Exceptions-Settlement  and  Certification. 

6.  Where  the  presumption  of  correctness  arising  from  the  settle- 
ment and  certification  of  a  bill  of  exceptions  is  not  rebutted,  it  is 
conclusive. — State  v.  Tate,  343. 

Instructions — Duty  of  Jnry  to  Obey. 

7.  In  the  absence  of  anything  to  indicate  the  eontrary^  it  will  be 
assumed  on  appeal  that  the  jury  observed  the  instructions  of  tiie 
trial  court. — Roberts  v.  Sinnott,  36^. 

Statutes — Ad(^tion  from  Other  State. 

8.  When  a  statute  is  adopted  from  another  etate,  the  presnmption 
is  that  the  legislature  adopts  the  interpretation  placed  npon  it  by 
the  highest  court  of  the  state  from  which  it  is  adopted. — Moreland 
T.  Monarch  Min.  Co.,  419. 

Homicide — ^Manslaughter — ^Malice. 

9.  Where  the  state's  evidence  tends  to  show  that  the  homicide  com- 
mitted only  amounts  to  manslaughter,  the  presumption  of  malice 
does  not  obtain,  and  the  defendant  may  take  advantage  of.  the  ease 
as  made  by  the  state  to  reduce  the  homicide  to  manslaughter,  and 
refrain  from  introducing  any  evidence.— State  v.  Kuum,  436. 

Appeal  and  Error. 

10.  In  entering  upon  its  consideration  of  an  appeal,  the  supreme 
court  indulges  the  presumption  that  the  judgment  or  order  from 
which  the  appeal  is  taken  is  correct,  the  burden  being  upon  appellant  to 
show  reversible  error. — State  v.  Schoenborn,  517. 

Legislature  may  Establish. 

11.  The  legislature  may  establish  presumptions,  provided  they  are 
not  unreasonable. — Shea  v.  North-Butte  Mining  Co.,  522. 

City  Council — Powers. 

12.  The  city  council  in  proceedings  looking  to  the  creation  of 
special  improvement  districts  has  only  such  powers  as  are  conferred 
upon  it  by  Chapter  89,  Laws  of  1913,  and  Chapter  142,  Laws  of 
1915,  in  that  bohalf,  and  therefore  no  presumiption  in  favor  of  its 
jurisdiction  can  be  indulged. — Johnston  v.   City  of  Hardin,  574. 

New  Trial — Notice  of  Intention — Becord  on  Appeal. 

13.  In  the  absence  of  a  showing  of  lack  of  notice  in  the  appel- 
lants of  the  hearing  of  a  motion  for  a  new  trial  granted  respondent, 
it  will  be  presumed  that  the  proceedings  were  regular  and  that  they 
had  notice. — Lish  y.  Martin,  582. 

PETMARY  ELECTIONa 
See  Elections,  2-5. 


Pbomissory  Notbs.  689 

PRINCIPAL  AND  AGENT. 
8etf  Banks  and  Banking,  2-12;   Innkeepers,  6. 

Torts— Liabmtj. 

1.  A  principal  is  liable  in  damages  for  wrongs  done  by  his  agent 
while  in  tne  discharge  of  the  duties  intrusted  to  him  Dy  the  prin- 
cipal, even  though  the  latter  is  ignorant  of  the  wrongs. — Jones  v. 
Shannon,  225. 

Same — Malice  of  Agent— Ratification  by  Principal. 

2.  Unless  the  principal  has  knowledge  of  the  circumstances  attend- 
ing a  malicious  act  of  his  agent,  there  can  be  no  such  ratification 
of  the  act  as  will  subject  the  principal  to  the  imputation  of  malice. 
Jones  V.  Shannon,  225. 

Commissions — ^Payment — ^Burden  of  Proof. 

3.  Where  commissions  on  sales  of  machinery  were  claimed  under 
a  dealer's  contract  which  provided  that  commissions  were  not  to 
become  due  and  payable  until  the  purchase  price  should  have  been 
paid,  the  burden  was  upon  the  party  claiming  them  to  show  pay- 
ment.— J.  I.  Case  Threshing  Machine  Co.  v.  Hamilton,  276. 

Same— Account  Stated. 

4.  In  an  action  to  recover  commissions  on  sales  of  farm  implements 
under  an  agency  contract,  a  "settlement  sheet,"  the  debit  and  credit 
sides  of  which  apparently  balanced  and  which  was  signed  by  plain- 
tiffs, held,  under  the  circumetances,  not  to  constitute  an  account 
stated,  i.  e.,  an  agreement  that  nothing  was  due  them  for  services 
performed  in  making  the  sales. — ^Bjomeby  v.  Minneapolis  Threshing 
Machine   Co.,   287. 

Same — Agency  Contract — Modification — Right  to  Commissions. 

5.  Sales  for  less  than  price  Ust  and  on  terms  different  from  those 
authorized  in  the  agency  contract  could  not  prevent  recovery  of 
commissions  where  the  changes  in  price  and  terms  were  directed  by 
defendant  under  a  clause  in  the  contract  reserving  to  itself  the 
right  to  do  so. — ^Bjorneby  v.  Minneapolis  Threshing  Machine  Co., 
287. 

Same— Second-hand  Articles  Taken  as  Part  Payment. 

6.  Where  sales  agents  were  instructed  by  their  principals  to  accept 
a  second-hand  engine  as  part  paynlent  on  new  farm  implements,  the 
value  placed  upon  the  engine  by  defendant  company  represented 
money,  on  which  plaintiffs  were  entitled  to  commissions. — ^Bjomeby 
y.  Minneapolis  Threshing  Machine  Co.,  287. 

Same — Unpaid  Installments. 

7.  Where  an  agency  agreement  provided  that  commissions  on  time 
sales  should  be  due  only  when  the  installments  were  paid  to  the 
principal,  they  could  not  be  recovered  upon  unpaid  installments. — 
Bjorneby  v.  Minneapolis  Threshing  Machine  Co.,  287. 

PBOBATEf  PROCEEDINGS. 

See,  also.  Executors  and  Administrators;    Descent    and    Distribution; 

Estates  of  Deceased  Persons. 

Decrees — ^Amendments, — see  Judgments,  6l 

PROHIBITION  ACT. 
See  Intoxicating  Liquors. 


PROMISSORY  NOTES. 
See  Bills  and  Notes, 


56  Mont.- 


690  Beal  Property. 

PUBLie  LANDS. 
Water  rights — Easementiy— see  Waters  and  Water  Bights,  9,  12,  15. 

PUBLIC  POLICY. 
How  Determined. 

1.  The  public  policy  of  this  state  is  determined  by  the  enactments 
of  the  legislature,  and,  in  their  absence,  by  the  decisions  of  the 
eourta. — (Suse  v,  Fiachl,  258. 

Waiver  of  Provision  of  Law. 

2.  One  may  waive  the  advantage  of  any  provision  of  law  whieh 
was  intended  for  his  benefit,  so  long  as  the  waiver  does  not  violate 
public  policy. — Shea  v.  North-Butte  Mining  Co.,  522, 

PUBLIC  SECURITIBa 
Subject  to  taxation, — see  Taxation,  9-22. 

PUBLIC  UTILITIES  COMMISSION. 
See  Cities  and  Towns,  l-ld. 

QUANTUM  MERUIT. 
Work  and  Labor. 

1.  One  who  has  fully  performed  an  express  agreement  for  services  may 
sue  upon  the  quantum  meruit ,  the  limitation  of  recovery  being  the  stipu- 
lated price. — De  Young  v.  Benepe,  306. 

Same — Pull  Performance — ^Burden  of  Proof. 

2.  Where  a  purchaser  of  land,  unable  to  carry  out  the  provisions  of 
his  contract,  had  entered  into  a  special  agreement  with  the  vendor,  under 
which  he  was  required  to  do  certain  work  as  well  as  to  surrender  the 
original  contract  and  possession  of  the  land,  he  was  required  to  show, 
as  a  condition  precedent  to  his  right  to  recover  on  a  quantum  meruit, 
that  he  had  fully  performed  in  all  three  particulars. — De  Young  ▼• 
Benepe,  306^ 

QUIETING  TITLE. 

See  Pleading  and  Practice,  4,  8. 

RAILROADS. 
Crossings — Automobile  accident, — see  Personal  Injuries,  5-9. 
Master  and  servant, — see  Personal  Injuries,  1-4,  10-13. 
Taxation  of  block-signal  system, — see  Taxation,  8. 
Taxation  of  electrification  system, — see  Taxation,  6,  7* 

RATES. 
Public  utilities, — see  CSties  and  Towns,  1-13. 

RATIFICATION. 
Of  unauthorized  act  of  cashier, — see  Banks  and  Banking,  9-11. 
Of  malicious  act  of  agent, — see  Principal  and  Agent,  & 

BEAL  PROPERTY. 

See,  also.  Contracts;  Landlord  and  Tenant;  Leases. 

Easements, — see  Easements;  Prescription;  Waters  and  Water  Rights,  1-5. 

Option  Contracts — Value. 

1.  The  value  of  an  option  on  land  is  not  in  all  cases  the  difference 
between  the  value  of  the  land  and  the  face  of  the  option. — Teagarden 
V.  Calkins,  35. 
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Value  of  Option — How  Measured. 

2.  An  option  is  a  mere  right  to  purchase  upon  certain  terms,  its  value 
d^ending  upon  its  desirability,  as  measured  by  the  time  it  has  to  run, 

the  terms  of  payment,  the  existence  of  a  market  for  the  property,  etc, 
Teagarden  v.  Calkins,  35. 

Option — Rights  of  Joint  Holders. 

3.  In  the  absence  of  fraud,  the  measure  of  damages  in  an  action  by 
one  of  two  joint  holders  of  an  option  on  land  (about  to  expire)  to  re- 
cover his  share  of  the  value  of  the  option  upon  sale  thereof  by  the  other, 
Tield  under  the  circumstances  to  have  been  one-half  the  amount  the  seller 
actually  received  and  not  the  difference  between  the  value  of  the  land 
at  the  time  and  the  face  of  the  option. — Teagarden  v.  Calkins,  35. 

Brokers — ^Furnishing  Abstract  of  Title — ^Duty  of  Seller. 

4.  Defendant  listed  with  plaintiff,  a  real  estate  dealer,  a  town  lot  for 
sale  on  a  commission  basis,  the  former  agreeing,  among  other  things,  to 
furnish  an  abstract  of  title  to  date  of  sale.  The  abstract  thus  furnished 
showed  two  apparent  defects  in  the  title,  both  easily  correetible  by  ref- 
erence to  the  original  records.  Plaintiff  found  a  buyer  and  demanded 
of  defendant  that  she  correct  the  abstract  and  make  good  the  title. 
Seld,  that  the  demand  to  make  good  the  title  did  not  exact  of  defend- 
ant an  impossibility  not  required  by  the  contract. — Butte  Land  &  Invest- 
ment Go.  y.  Williams,  39. 

Same — ^Failure  to  Conclude  Sale — Commission. 

5.  A  real  estate  broker  with  whom  property  is  listed  for  sale  on  a 
commission  basis  is  the  seller's  agent  for  the  purpose  of  effecting — 
not  defeating — a  sale;  hence  where  a  broker  after  discovering  a  sup- 
posed (but  not  real)  defect  in  the  abstract  of  title  advised  a  prospec- 
tive purchaser  not  to  buy,  after  refusal  of  the  owner  to  correct  the 
abstract  at  her  expense,  was  not  entitled  to  recover  his  commission. — 
Butte  Land  &  Investment  Co.  v.  Williams,  89. 

Instruments — Record — ^When  not  Notice. 

6.  A  bill  of  sale  conveying  an  interest  in  land  which  was  not  acknowl- 
edged or  proved  was  not  entitled  to  record  under  section  4646,  Revised 
Codes,  and  therefore  its  record  imparted  no  constructive  notice  to  any- 
one.— ^Baum  V.  Northern  Pac.  By.  Co.,  219. 

Possession — Notice. 

7.  Where  the  deed  under  which  one  holds  land  is  of  record  and  the 
grantee  takes  possession,  such  possession  is  referable  to  such  deed,  and 
a  subsequent  purchaser  is  relieved  from  further  inquiry  to  ascertain 
whether  any  other  or  different  claim  is  asserted. — Baum  v.  Northern  Pac. 
9y.  Co.,  219. 

Same. 

8.  Possession  of  land  does  not  alone  impart  actual  notice  of  any  claim 
or  right  in  the  party  in  possession,  but  is,  at  most,  constructive  notice 
such  as  arises  from  the  record  of  a  deed,  and  cannot  impart  notice  of 
any  greater  claim  than  the  occupant  has. — ^Baum  y.  Nortibtem  Pac.  By. 
Co.,  219. 

Deeds — Recordation  of  Instruments— Constructive  Notice. 

9.  In  order  that  the  record  of  an  instrument  shall  impart  construc- 
tive notice,  the  writing  must  be  one  which  the  law  authorizes  to  be  re- 
corded.— Lee  V.  Laughery,  238. 

Deeds — Consideration — ^Burden  of  Proof. 

10.  A  deed  to  land  furnishes  presumptive  evidence  of  a  considera- 
tion, and  the  burden  of  showing  want  of  consideration  sufficient  to  sup- 
port it  is  upon  him  who  seeks  to  invalidate  it  or  avoid  its  effect. — 
Lee  y.  Laughery,  238. 
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Injunetion — LaiBes — Sale  of  Land — Bemoval  of  Building — Gbmplaint — Snfll- 
ciency. 

11.  Complaint  in  an  action  bj  the  assi^ee  of  a  lease  of  a  building 
used  for  business  purposes,  the  lease  being  for  a  term  of  years  still 
existing,  to  enjoin  the  owner  thereof  from  moving  it  to  another  site, 
held  sufficient  to  withstand  a  general  demurrer. — -Wheeler  t.  Melntyre, 
295. 

Lease  of  Building — Implied  Inclusion  of  Land. 

12.  Where  the  owner  of  land  leases  a  building  for  a  term  of  years 
without  expressly  including  the  land,  he  thereby  demises  the  latter  un- 
less the  contrary  intention  is  manifest. — Wheeler  v.  Melntyre,  295. 

Lease  for  Years — ^Nature  of  Estate. 

13.  A  lease  for  years  is  a  chattel  real,  both  under  seetion  4485.  Re- 
vised Codes,  and  the  common  law. — Wheeler  v.  Mclntyre,  295. 

Same— Removal  of  Building — Injunction — Complaint. 

14.  To  entitle  the  assignee  of  a  lease  for  years  to  an  injunetion  against 
the  removal  of  the  building  in  which  he  conducts  business,  he  need  not 
show  that  the  threatened  wrong  would,  if  committed,  interfere  with  or 
destroy  his  business  or  that  defendant  is  unable  to  answer  in  damages. 
Wheeler  v.  Mclntyre,  295. 

Same — Injunction — Continuing  Trespass — ^Multiplicity  of  Actions. 

15.  Injunction  lies  to  prevent  a  multiplicity  of  actions  at  law  for  dam- 
ages which  would  be  caused  by  the  threatened  commission  of  continu- 
ing and  repeated  trespasses  upon  plaintiff  lessee's  estate  in  the  build- 
ing attempted  to  be  moved  to  another  site. — Wheeler  v.  Mclntyre,  295. 

Same — ^Rights  of  Lessee. 

16.  Knowledge  in  the  assignee  prior  to  taking  over  a  lease  of  a  build- 
ing that  the  owner  had  sold  the  lot  and  contemplated  removal  of  the 
structure  to  another  site  before  expiration  of  the  lease,  could  not  affect 
his  rights  under  the  lease  or  deprive  him  of  the  right  to  an  injunction 
restraining  removal  of  the  building. — Wheeler  v.  Mclntyre,  295, 

Same — Injunction — ^Doctrine  of  Comparative  Injury. 

17.  In  determining  whether  injunction  should  issue  to  restrain  the 
threatened  removal  of  a  building  held  under  lease,  the  doctrine  of  rela- 
tive or  comparative  injury  and  inconvenience  should  be  resorted  to  only 
when  the  party  whose  rights  are  threatened  with  invasion  or  destruction 
can  bo  thoroughly  protected. — Wheeler  v.  Mclntyre,  295. 

Contracts  of  Sale — ^Breach  by  Purchaser — Effect. 

18.  Where  the  vendor  of  land  had  exercised  his  option  reserved  to  him 
in  a  contract  of  sale  of  land,  by  ousting  the  vendee  because  of  failure 
to  make  payments  as  stipulated,  the  latter  was  relieved  from  further 
payment  of  taxes,  interest,  etc.,  and  his  refusal  to  do  so  could  not 
thereafter  be  made  the  basis  of  an  action  by  the  vendor. — ^De  Young  t. 
Benepe,  306. 

Easement — ^Nature  of  Right  Acquired. 

19.  An  easement  implies  a  permanent  interest  in  real  estate,  and,  gen- 
erally speaking,  can  be  created  only  by  an  instrument  in  writing  or  by 
prescription.— -Babcock  v.  Gregg,  317. 

Same — Definition. 

20.  A  license  does  not  imply  an  interest  in  real  estate,  is  a  mere  per- 
sonal privilege  which,  so  long  as  it  is  executory,  may  be  revoked  at  the 
will  of  the  licensor,  and  may  rest  in  parol. — Babcock  v.  Gregg,  317. 

Execution  Sale — ^Purchaser — Right  to  Possession. 

21.  Semble:  It  would  seem  that  the  purchaser  of  land  at  execution  sale 
is,  as  against  the  execution  debtor,  entitled  to  possession  during  the 
period  of  redemption. — Power  Merc.  Co.  v.  Moore  Mere.  Co.,  401, 
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Oops  not  Real  Property. 

22.  Crops,  such  as  wheat,  oats,  etc.,  are  not  included  within  the  defini- 
tion of  "real  property"  declared  by  sections  4424-4429,  Revised  Codes, 
because  attached  to  land  by  roots,  or  incidental  or  appurtenant  to  it. — 
Power  Merc.  Co.  v.  Moore  Merc.  Co.,  401. 

Sale — Standi  g  Crops — Ownership— Effect. 

23.  Where  the  owner  of  land  sells  it  with  right  of  immediate  posses- 
sion in  the  purchaser  and  without  reseryation  of  the  crops  then  stand- 
ing thereon,  and  the  purchaser  takes  possession  before  severance,  title 

^  to  the  crops  passes  with  title  to  the  land. — ^Power  Mere.  Co.  v.  Moore 

!  Merc.  Co.,  401. 

Sale — ^Rights  of  Lessees — Constructive  Notice. 

24.  A  purchaser  of  real  property  which  was  then  in  the  actual  posses- 
f                            sion  of  lessees,  was  charged  with  knowledge  of  any  interest  which  they 

could  establish. — McKeen  v.  Brooks,  483. 

RECEIPTS. 
Wrongful  delivery — ^Not  evidence  of  payment, — see  Trusts,  8.    , 

RECEIVERS. 

Mortgage  Foreclosure — Sales  of  Land — Caveat  Emptor. 

1.  A  receiver  appointed  in  a  mortgage  foreclosure  suit  was  an  officer 
of  the  court,  with  authority  limited  by  the  terms  of  the  decree,  and 
anyone  contracting  with  him  did  so  at  his  peril. — Interior  Securities  Co. 
V.  Campbell,  Receiver,  459. 

Same — Judicial  Sale— Confirmation. 

2.  A  sale  made  by  a  receiver  pursuant  to  a  consent  decree  in  a  mort- 
gage foreclosure  suit  instituted  under  sectfon  6861,  Revised  Codes,  is 
a  judicial  sale  which  does  not  require  confirmation  by  the  court  in  order 
to  pass  title  to  the  purchaser. — Interior  Securities  Co.  v.  Campbell, 
Receiver,  459. 

Judicial  Sale— Warranting  Title— Receivers — Excess  of  Power — Specific  Per- 
formance. 

3.  A  receiver  appointed  under  a  decree  in  a  foreelosure  suit  directing 
him  to  sell  the  property  covered  by  the  mortgage,  was  without  author- 
ity to  convey  by  warranty  deed  or  contract  to  perfect  the  title  if  de- 
fective; a  contract  in  this  behalf,  therefore,  was  not  a  proper  subject 
for  specific  performance. — Interior  Securities  Co.  v.  OumpbeU,  Receiver. 
459. 

Sales-  -Approval  by  Court. 

4.  A  court  of  equity  has  inherent  power  to  withhold  approval  of  a  con- 
tract of  sale  of  land,  if  the  receiver  in  entering  into  it  acted  improvi- 
dently  or  inadvertently  to  the  prejudice  of  the  mortgagee. — Interior 
Securities  Co.  v.   Campbell,  Receiver,  459. 

RECORDATION  OF  INSTRUMENTS. 

Recordation  of  instruments — ^When  notice  and  when  not,— see  Real  Prop- 
erty, 6. 

Acknowledgment  by  Whom. 

1.  To  entitle  an  instrument  to  record,  under  section  4646,  Rev.  Codes, 
it  must  be  acknowledged  by  the  party  who  is  bound  by  it  to  the  per- 
formance of  an  act,  acknowledgment  by  the  party  to  whom  he  is  bound 
being  of  no  avail,  and  record  of  it  in  the  latter  case  imparts  no  con- 
structive notice  whatever. — Lee  v.  Laughery,  23B. 
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-recoed  on  appeal. 

See,  also,  Bill  of  Exceptions. 
Bill  of  exceptions— Certificate — Effect, — see  Appeal  and  Error,  11. 
Imports  veritj, — see  Criminal  Law,  35. 
New  trial  notice — ^Presumption, — see  Appeal  and  Error,  32. 
Sufficiency, — see  Appeal  and  Error,  8. 

BES  ADJUDICATA. 
See  Injunction,  4. 

EESCISSION. 
See  Contracts,  2-0. 

RES  GESTAE. 
Bee  Evidence,  19. 

BESIDENCB. 
Corporations, — see  Venue,  1-5. 
Of  creditor — ^Yenue, — see  Payment,  1;  Venue,  1-5. 

RES  IPSA  liOQUITUB. 
Inapplicability  of  doctrine, — see  Personal  Injuries,  1(K 

SALES.    ' 

See  Commissions;   Contracts;  Judicial  Sales;   Principal  and  Agent;  Real 

Property. 

SCHOOLS  AND  SCHOOL  DISTRICTS. 
County  high  schools — Special  elections, — see  Elections,  1. 

Teachers'  Pensions — Statute — Constitutionality, 

1.  Meld,  that  Chapter  95,  Laws  of  1915,  providing  for  teachers'  pen- 
sions, is  not  invalid  as  in  contravention  of  sections  3  and  23  of  Article 
III;  section  26,  Article  V,  and  section  11,  Article  XII,  of  the  state 
Constitution,  nor  as  offending  against  the  clauses  of  the  federal  Con- 
stitution prohibiting  the  taking  of  property  without  due  process  of  law 
and  denying  the  equal  protection  of  the  laws  (Fifth  and  Fourteenth 
Amendments,  U.  S.  Const.) — Trumper  v.  School  District  No.  55,  90. 

Same — Validity  of  Act — ^Legislative  Questions. 

2.  With  economic  defects  and  objections  having  to  do  with  matters  of 
detail  in  the  scheme  of  teachers'  pensions  provided  by  Chapter  95, 
Laws  of  1916,  courts  are  not  concerned,  such  considerations  being  for 
the  legislature. — ^Trumper  v.  School  District  No.  55,  90. 

School  Districts — Creation — Petition — Sufficiency. 

3.  Petition  for  the  creation  of  a  new  school  district'  out  of  an  exist- 
ing one,  under  section  405,  Chapter  76,  Laws  1913,  need  not  formally 
allege  that  the  proposed  new  district  is  part  of  the  one  out  of  which 
it  is  sought  to  be  created. — State  ex  rel.  Hall  y.  Peterson,  355. 

Same. 

4.  Failure  of  a  petition  of  the  nature  of  the  above  to  recite  that  there 
was  more  than  one  schoolhouse  in  the  district  from  which  the  new  one 
wa«  to  be  segregated,  and  that  the  petitioners  resided  within  the  con- 
fines of  tb^"  latter,  did  not  render  it  insufficient.— State  ex  rel.  Hall  ▼. 
Peterson,  355. 
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Same — Petition — How  to  be  Construed. 

5.  A  petition  for  the  creation  of  a  new  school  district  nnder  section 
405,  Chapter  76,  Laws  1913,  is  not  a  pleading  the  contents  of  which 
are  (subject  to  critical  le^al  analysis  to  determine  its  sufficiency;  but 
is  sufficient  to  confer  jurisdiction  upon  the  board  of  school  trustees  if 
it  clearly  indicates  the  desire  of  a  majority  of  the  school  electors  re- 
siding in  the  proposed  new  district  for  segregation,  and  describes  its 
boundaries. — State  ex  rel.  Hall  v.  Peterson,  355. 

Same — Notice  of  Appeal — Sufficiency. 

6.  Since  section  405,  sdprcL,  does  not  require  that  the  notice  of  appeal 
from  the  decision  of  the  board  of  trustees  to  the  county  superintendent 
of  schools,  or  from  th^  deoJsion  of  the  superintendent  to  the  board  of 
county  commissioners,  shall  state  that  appellants  are  resident  taxpay- 
ers, absence  of  such  allegation  does  not  render  the  appeal  ineffectual. — 
State  ex  rel.  Hall  t.  Peterson,  355. 

Same — Residence  of  Petitioners — ^How  Determinable. 

7.  The  residence  of  school  electors  who  appeal  from  a  decision  of  thtf 
superintendent  of  schools  in  the  matter  of  their  petition  for  a  new 
school  district,  if  called  in  question,  must  be  determined  by  proof,  not 
by  assertion  to  that  effect  in  their  petition.-~State.  ex  rel.  Hall  y.  Peter- 
son, 355. 

Same — Notice  of  Appeal — Failure  to  Pile — Effect. 

8.  Section  405,  Chapter  76,  Laws  1913,  does  not  provide  for  filing  of 
the  notice  of  appeal  required  of  school  electors  who  are  dissatisfied  with 
a  ruling  of  a  county  superintendent  in  the  matter  of  the  creation  of  a 
new  school  district;  hence  failure  to  file  such  notice  with  the  clerk  of 
the  district  or  with  the  school  board  does  not  render  the  appeal  ineffect- 
ual.— State  ex  rel.  Hall  v.  Peterson,  355. 

Same— Creation — Appeal. 

9.  An  appeal  lies  from  the  decision  of  the  board  of  school  trustees 
denying  a  petition  for  the  creation  of  a  new  school  district  presented 
under  section  405,  Chapter  76,  Laws  1913.— -State  ex  rel.  Hall  v.  Peter- 
son, 355. 

Same — Appeal — ^Power  of  Board  of  County  Cbmmissioners. 

10.  Upon  appeal  to  it  from  a  decision  of  the  county  superintendent 
of  schools  denying  a  petition  for  the  creation  of  a  new  school  district, 
asked  for  under  sectif)n  405,  Chapter  76,  Laws  1913,  the  board  of  county 
commissioners  is  vested  with  plenary  power  to  create  the  district. — State 
ex  reL  Hall  ▼.  Peterson,  355. 

SELF-DEFENSE. 
See  Criminal  Law,  1,  17. 

SERVICE. 
Of  notice  of  intention — Timely  service, — see  New  Trial,  3. 
Of  summons — Affidavit  of  person  serving, — see  Summons,  1. 

SOLDIERS. 

Default  judgment  while  defendant  in  military  service, — see  Judgments,  16, 
17. 

SPECIAL  ELEXrriONS. 

Failure  to  publish  notice, — see  Elections,  1. 


SPECIAL  IMPROVEMENT  DISTRICTS. 
See  Cities  and  Towns,  14-22,  26-32. 
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Ik 

SPECIFIC  PERFORMANCE. 

Receivers — Mortgage  Foreclosure  Sale — Actions. 

1.  Quaere:  May  an  independent  action  be  maintained  against  a  re- 
ceiver appointed  in  a  mortgage  foreclosure  suit,  to  compel  him  to 
specifically  perform  a  contract  of  sale  entered  into  by  him  as  suchf — 
Interior  Securities  Co.  v.  Campbell,  Receiver,  459. 

Foreclosure  Sale — Duty  of  Court. 

2.  In  an  action  for  specific  performance  of  a  contract  of  sale  made 
by  u  receiver  appointed  in  a  mortgage  foreclosure,  the  court  mast  look 
to  the  real  parties  in  interest  and  refuse  relief  if  the  contract  was  not 
just  and  reasonable,  or  if  performance  would  operate  more  harshly 
upon  the  parties  than  its  refusal  would  upon  the  plaintiff  seeking  per- 
formance.— Interior   Securities   Co.   v.   Campbell,   Receiver,  459. 

Burden  of  Proof. 

3.  One  who  seeks  specific  performance  of  a  contmct  of  sale  made  by  a 
receiver  in  a  foreclosure  suit,  has  the  burden  of  showing  that  the  con- 
tract was  just  and  fair  in  all  respects. — Interior  Securities  Co.  t. 
Campbell,  Receiver,  459. 

Equity— Duty  of  Plaintiff. 

4.  One  seeking  specific  performance  must  come  into  court  with  clean 
hands  and  with  a  cause  the  ethical  qualities  of  which  are  such  as  to 
commend  it  to  the  conscience  of  the  chancellor. — Interior  Securities  Co. 
V.  Campbell,  Receiver,  459. 

Discretion. 

5.  Specific  performance  is  not  granted  as  a  matter  of  abstract  right, 
but  the  application  therefor  is  addressed  to  the  sound,  legal  discretion 
of  the  court,  the  exercise  of  which  will  not  be  interfered  with  on  appeal 
in  the  absence  of  a  clear  showing  of  abuse  thereof. — ^Interior  Securities 
Co.  V.  Campbell,  Receiver,  459. 

Judicial  Sale — Warranting  Title — Power  of  Receiver — ^Excess  of  Power. 

6.  A  receiver  appointed  under  a  decree  in  a  foreclosure  suit  directing 
him  to  sell  the  property  covered  by  the  mortgage,  was  without  au- 
thority to  convey  by  warranty  deed  or  contract  to  perfect  the  title 
if  defective;  a  contract  in  this  behalf,  therefore,  was  not  a  proper 
subject  for  specific  performance. — Interior  Securities  Co.  ▼.  Campbelli 
Receiver,  459.  « 

STATE  AUDITOR. 
Member  of  Industrial  Accident  Board,  holding  two  ofilces, — see  Workmen's 

Compensation,  8. 

STATE  BOARD  OP  EQUALIZATION. 
See  Taxation,  6-8. 

STATE  BONDS. 
See  Taxation,  9-22. 

STATUTES. 
(List  of  Statutes  of  Montana  Cited  or  Commented  upon.) 

Bannack  Statutes. 
Page  57   (Water  Rights) 65 

Compiled  Statutes  or  1887. 

Second  Division,  sections  532,  552 542 

Second  Division,  soc.tions  127,  226,  227 543 

Fifth  Division,  section  1668 262 
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Laws  or  1891. 

Pageg  73-80  (Taxation)   169 

Revised   Codes   or   1907. 

Section       15   517 

Section       56    475 

Sections      82-90    472 

Section     521    382 

Section      524    , 383 

Section      531    62,  276 

Section    1340    390 

Section    2041    274 

Section    2408    263 

Section    2499    263 

Section    2501   265,  417,  418 

Section    2502    455 

Sections  2503-2505   452  et  seq. 

Sections  2758,  2759 84,  87 

Section    2763    84,  87 

Section    2766    84,  87 

Sections  2773,  2774   84 

Section    2778    84,  87 

Section    2779    84,  87 

Section    2851    271 

Section   2852   271  et  seq. 

Section    3259,  snbdivisions  63,  73 109  et  seq. 

Section   3289    122 

Section   3291 108 

Section    3367    207 

Sections  3369-3389    207 

Section    3373    208 

Section   3385    208 

Section    3396    208 

Sections  3396-3412 207 

Section    3397    208 

Section    3407    209 

Sections  3694-3696  431 

Section    3829   52 

Section    3840    62 

Section    3867    52 

Section   3897    52 

Section    4017    85  et  t^eq. 

Section    4073    85 

Section    4424    301 

Sections  4424-4429    408 

Section    4425    301 

Section    4427    301,  408 

Section    4429    408 

Section    4481 301,  411 

Section    4485    301 

Sections  4502-4504    410 

Section    4507    408 

Section    4512    321,  396 

Section    4519    410 

Section    4571    322 

Section    4599    593 

Section   4646    222,  244 

Section    4683    222 

Section    4687    222 

flection    4819   , 68 
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Section   4834  548 

Sections  4932-4933    336 

Sections  4975-4976   499 

Section  4978 136 

Section   5010 245 

Section   5011  245 

Section   5017  323 

Section    5046  ..' 335 

Section   5067  585 

Section   5371  594 

Section    5374  594 

Section   5375  594 

Section   5430  155 

Section    5432  155 

Section   6466  217 

Section    5469  216 

Section    5494  216 

Section    5844  153 

Section    5877  153 

Section    6047  34,  229,  232 

Section    6069  412 

Section    6103  469 

Section    6105  '*69 

Section    6108  223 

Section    6162  178 

Section   6181  161,  535,  536 

Section    6201  136 

Section   6253  391,  397 

Section    6333  18® 

Section    6393,  subsection  5 204 

Section    6418  304 

Section    6420  304 

Section   6449  223 

Section   6462  641  et  seq. 

Section    6496  421 

Section    6504  333 

Section    6518  607 

Sections  6520,  6521 603 

Section   6632 135 

Section   6533  374 

Section   6534  135,  372 

Section    6572  , 50 

Section    6585 367 

Section    6593  199 

Section    6673  425 

Section   6675  426 

Section   6687  425 

Section    6710  600 

Section    6756  585 

Section   6762  535 

Sections  6766-6768  824 

Section    6769  417 

Section    6794  519 

Section    6796  160,  161 

Section    6799  119 

Section   6806  159 

Section    6836  406 

Spption    6842  406 

Rft^fi'riTi     P^'*/^  , , ,,.    40^ 

Section    6861  405 


Statutbb,  699 

Section   6877 406 

Section    6879    406 

Sections  7096-7098  329 

Section    7098   435,  566,  600 

Section    7118    312 

Section    7138   184 

Section    7149    584 

Section    7203 566 

Section    7214    475 

Sections  7365  et  seq 535 

Section    7383    72 

Sections  7470-7476    67 

Section    7472    66 

Section    7475   67 

Section    7607    215 

Section    7652   ,.67,  74 

Section    7718    74 

Section    7775   328 

Section   7870    572 

Section    7872,  subsection  5   218 

Section    7873   419 

Section    7890    257 

Section    7891    256,  573 

Section    7894   10 

Section    7951    218 

Section    7962    245 

Section    7992    601 

Section    8028    353,  572 

Section    8099    232 

Section    8295,  subsection  2 446 

Section   8299,  subsection  1 444 

Section    9232    187 

Section    9233    187 

Section    9271 , 185,  187 

Section^  9272    185 

Section    9279   184 

Section    9282 15,  446 

Section   9283 13 

Section   9292    187 

Section    9297    345 

Section    9320    187 

Section    9340    344 

Section    9350   519 

Section    9415   188 

Section    9484    14 

Laws  or  1909. 

Page  124   (Ck)rporations)    52 

Page  148  (Corporations) 52 

Page  201  (Taxation)   414 

Laws  or  1911. 
Page  131  (License  Fees) 86 

Laws  op  1913. 

Chapter    28    (Injunction) 558 

Chapter    41    (Witnesses) 256,  257,  573 

Chapter    52  (Public  Utilities  Commission) 107  et  seq. 

Chapter     76   (School  Districts) 357  et  seq. 

Chapter    86    (Chattel   Mortgages) 408 
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Chapter    89  (Special  Improvement  Districts) 117  et  «eg.,  579 

Page  570   (Primary  Elections)    377,  381 

Laws  of  1915. 

Chapter    31  (Taxation)     452   ei  seq. 

Chapter    39  (Intoxicating  Liquors)    510 

Chapter    49  (Fireman's  Disability  Fund)  86 

Chapter     63  (License  Fees)   80 

Chapter    88  (Corporations)    52 

Chapter    95  (Teachers'   Pension  Law)    91  et  »cg. 

Chapter     96  (Workmen's  Compensation)   527  ei  seq. 

Chapter  135  (Bills  of  Exception)    324 

Chapter  142  (Special  Improvements)    579 

Laws  of  1917. 

Chapter    17  (Trading  Stamps)   549  et  seq. 

Chapter    79  (License  Fees)    80  ei  »eq. 

Chapter  143  (Intoxicating  Liquors)     510,  563 

Chapter  175  (Intoxicating  Liquors)    510 

Laws  Extra  Session,  1918. 
Chapter      8  (Default  Judgments)   606 

STATUTES  AND  STATUTORY  CONSTRUCTION. 

See,  also,  Constitution. 

Constitutionality  of  Workmen's  Compensation  Act, — see  Workmen's  Oom- 
pensation. 

Statutory    Construction — Unexpressed    Intention    of    Legislature — ^Effect. 

1.  A  supposed  unexpressed  intention  of  the  legislature  in  enacting  a 
statute  cannot  override  the  clear  import  of  the  language  employed  by  U. 
Equitable  Life  Assurance  Co.  v.  Hart,  76. 

Statutes — Repeal  by  Implication — General  and  Special  Acts. 

2.  An  Act  special  in  character,  followed  by  one  of  a  general  nature, 
is  not  to  be  considered  as  repealed  by  implication. — Equitable  Life  As- 
surance Co.  V.  Hart,  76. 

What  is  not  Defective  Title. 

3.  A  misplaced  quotation  mark  in  the  title  of  an  Act  in  referring  to 
a  statute  to  be  repealed  is  not  sufficient  to  render  the  Act  invalid  on 
the  ground  of  a  defective  title. — Equitable  Life  Assurance  Co.  ▼.  Hart, 
76. 

Taxation — License  Fees — Insurance  Corporations — Repeal  of  Statute. 

4.  Held,  that  section  4017,  Revised  Codes,  requiring  insurance  cor- 
porations to  pay  certain  license  fees  before  commencing  to  do  business 
in  this  state,  was  not  impliedly  repealed,  nor  expressly  by  tlie  general 
repealing  clause  found  in  Chapter  79,  Laws  of  1917,  imposing  a  fur- 
ther license  fee  of  one  per  cent  upon  their  net  income. — Bquitable  Life 
Assurance  Co.  v.  Hart,  76. 

Statutes— "Special,  "Private"  and  "Local"  Acts. 

5.  A  "special"  or  "private"  Act  is  one  operating  only  on  particular 
persons  and  private  concerns;  a  "local"  Act  is  one  applicable  only  to 
a  particular  part  of  the  legislative  jurisdiction. — Trumper  v.  School 
District  No.  55,  76. 

Validity — Legislative  Questions. 

6.  With  economic  defects  and  objections  having  to  do  with  matters 
'  of  detail  in  the  scheme  of  teachers*  pensions  provided  by  Chapter  95, 

Laws  of  1915,  courts  are  not  conperued,  such  considerations  being  for  the 
legislature. — Trumper  v.  School  District  No,  55,  76. 
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CSties  and  Towns — Gas — Regulation  of  Bates — Statutory  Oonst^etion. 

7.  Held,  that  the  concluding  sentence  of  section  12  of  the  Act  of 
1913,  to  wit:  ''This,  however,  does  not  have  the  effect  of  suspending, 
rescinding,  invalidating  or  in  any  way  affecting  existing  contracts," 
refers  to  the  sentence  immediately  preceding — which  forbids  rebates, 
concessions,  etc.,  and  was  not  intended  to  except  from  the  operation 
of  the  Act  mte  contracts  made  between  cities  and  public  utilities  prior 
to  its  passage. — State  ex  rel.  City  of  Billings  v.  Billings  Gas  Co.,  102. 

Statutes — Construction — Rule. 

8.  Whenever  the  language  of  a  statute  is  plain,  simple,  direct  and 
unambiguous,  it  does  not  require  construction — it  construes  itself. — 
Cruse  V.  Fischl,  258. 

Federal  Employers'  Liability  Act — Federal  Question. 

9.  The  construction  of  the  federal  Employers'  Liability  Act  involves 
a  federal  question,  with  respect  to  which  the  decisions  of  the  United 
States  supreme  court  are  conclusive  upon  state  courts. — ^Matti  v.  Chi- 
cago, Mil.  &  St.  Paul  By.  Co.,  280. 

Criminal  Law — County  Attorney — Opening  Statement — Statute — ^Directory 
Provision. 

10.  The  provision  of  section  9271,  Revised  Codes,  requiring  the  county 
attorney  to  make  an  opening  statement  in  a  prosecution  for  crime,  held 
directory  merely. — State  v.  Hall,  182. 

Elections — Primary   Flection   Law — County  Central   Committee — Power  to 
Make  Original 'Nomination. 

11.  Held,  that  neither  section  16  nor  section  32  of  the  Primary  Elec- 
tion Law  (Laws  of  1913,  p.  570)  empowers  a  county  central  committee 
to  make  an  original  nomination  of  a  candidate  to  an  office  to  be  filled 
at  a  special  election,  the  officer-elect  having  died  soon  after  election, 
and  before  induction  into  office. — State  ex  rel.  Smith  v.  Duncan,  376. 

Statutes  and  Statutory  Construction — Title — Evidence  of  What. 

12.  The  title  of  a  statute  is  indicative  of  the  legislative  intent  in  pass- 
ing it. — State  ex  rel.  Smith  v.  Duncan,  376. 

Sam0 — Rule. 

13.  A  statute  must  be  construed  in  its  entirety,  and,  if  possible,  mean- 
ing must  be  given  to  every  word,  phrase,  sentence  and  section,  the 
presumption  being  that  the  legislature  did  not  employ  language  with- 
out meaning.— St^ate  ex  rel.  Smith  v.  Duncan,  376. 

Statutes — Adoption  from  Other  State — Presumptions. 

14.  When  a  statute  is  adopted  from  another  state,  the  presumption 
is  that  the  legislature  adopts  the  interpretation  placed  upon  it  by  the 
highest  court  of  the  state  from  which  it  is  adopted. — Moreland  v.  Mon- 
arch Min.  Co.,  419. 

Taxation — Bank  Stock — Statute — Invalidity. 

15.  Held,  that  Chapter  31,  Laws  of  1915,  amendatory  of  sections 
2503-2505,  Revised  Codes,  prescribing  the  mode  of  assessment  of  bank 
stocks,  is  invalid  in  so  far  as  it  provides  that  the  assessed  (instead  of 
the  actual)  valuation  of  the  bank's  real  estate  shall  be  deducted  from 
the  total  value  of  its  capital  stock,  surplus  and  undivided  profits. — 
Dennis  v.  First  Nat.  Bank,  448. 

Statutes — Amendments — Constitution. 

16.  An  Act  which  does  not  assume  to  be  an  amendment  nor  re-enact 
that  portion  of  a  prior  statute  claimed  to  be  amended  by  it,  does  not, 
under  section  25,  Article  V,  of  the  Constitution,  have  the  effect  of  an 
amendment. — State  v.  Centennial  Brewing  Co.,  500. 

Statutory  Construction — Rules  of  Grammar. 

17.  The  rule  of  grammatical  construction  is  an  aid  in  the  interpreta- 
tion of  statutes,  which,  however,  must  give  way  if  the  text  of  the 
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statute  indicates  a  legislative  intention  eontrarj  to  that  whieli  woold 
follow  from  an  application  of  the  rules  of  grammar. — State  ▼.  Cen- 
tennial Brewing  Co.,  500. 

Same — Doctrine  of  "Last  Antecedent." 

18.  Under  the  doctrine  of  the  "last  antecedent"  resorted  to  in  aid 
of  the  interpretation  of  statutes,  a  relative  clause  must  be  eonstmed 
to  relate  to  the  nearest  antecedent  that  will  make  sense,  unless  extension 
to  others  more  remote  is  required  to  arrive  at  the  true  purpose  of  the 
legislature. — State  v.  Centennial  Brewing  Co.,  500. 

Same — Duty  of  Courts. 

19.  In  construing  statutes,  courts  cannot  substitute  judicial  opinion  of 
expediency  for  the  will  of  the  legislature.— State  v.  Centennial  Brewing 
Co.,  500. 

Statutes — ^Who  may  not  Assail. 

20.  One  not  injured  by  the  provisions  of  an  Act  deemed  by  him  un- 
constitutional is  not  in  position  to  assail  it. — Shea  v.  North-Butte 
Mining  Co.,  522. 

Same — Part  Valid  and  Part  Invalid — Effect. 

21.  Where,  after  elimination  of  that  portion  of  a  statute  which  is 
invalid,  sufficient  remains  to  render  it  operative  and  reasonably  effec- 
tive to  carry  out  the  main  purpose  of  the  legislature  in  enacting  it, 
courts  must  to  that  extent  uphold  it. — Shea  v.  North-Butte  Mining  Co., 
522. 

Estates  of  Deceased  Persons — Conversion — Bight  of  Action  in  Heir. 

22.  Eeldf  that  section  6462,  Revised  Codes,  authorizing  an  heir,  who 
at  the  time  of  a  wrongful  conversion  of  personal  property  of  his 
testator  or  intestate  was  laboring  under  a  disability,  to  bring  his  action 
for  damages  within  five  years  after  the  cessation  of  such  disability, 
acts  on  the  remedy  only  and  does  not  create  a  new  cause  of  action 
nor  operate  retroactively. — Haydon  v.  Normandin,  539. 

Statutory  Construction — History — Arrangement  in  Code — Effect. 

23.  The  history  of  a  statute,  as  well  as  its  arrangement  under  a 
proper  heading  in  the  Codes  upon  its  adoption  from  another  state,  is 
some  evidence  of  the  purpose  of  the  legislature  in  enacting  it. — Hay- 
don V.  Normandin,  539. 

Same — Adoption  of  Act  from  Other  State — ^Rule. 

24.  Where  a  statute  is  adopted  from  another  state  after  constmetion 
by  its  highest  court,  the  construction  thus  placed  upon  it  is  adopted 
with  it. — Haydon  v.  Normandin,  539. 

Penal  Statutes — Strict  Construction. 

25.  A  penal  statute  cannot  be  extended  by  implication  beyond  the 
legitimate  import  of  the  words  used  therein,  so  as  to  embrace  cases  or 
acts  not  clearly  described  by  them. — State  v.  Lut^  Bros.,  545. 

Trading  Stamp  Act — Stamps  Redeemable  in  Cash — ^Not  Included  in  Act. 

26.  Held,  that  Chapter  17,  Laws  of  1917,  regulating  the  giving  of 
stamps,  coupons,  etc.,  by  merchants  with  articles  of  merchandise  sold 
by  them,  and  providing  a  penalty  for  a  violation  of  the  Act,  does  not 
prohibit  the  use  of  trading  stamps  which  are  reaeemable  in  cash  only. 
State  V.  Lutey  Bros.,  545. 

Default  Judgment — Defendant  in  Military  Service — ^Purpose  of  Act. 

27.  Held,  that  the  purpose  of  section  4  (a)  et  seq,  of  Chapter  8, 
Laws  Extra  Session,  1918,  is  to  delay  entry  of  judgment  in  any  case 
where  defendant  has  defaulted,  until  the  court  has  taken  such  meas- 
ures and  made  such  requirements  of  the  plaintiffs  as  will  furnish  the 
defendant  with  protection  against  the  enforcement  of  a  judgment  which 
may  injuriously  affect  him  or  his  interests,  while  he  is  absent  in  mili- 
tary service. — State  ex  rel.  Smith  v.  District  Court,  602. 
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STATUTES  OP  LIMITATION. 

Conversion  of  propertj  of  intestate — ^Bight  of  action  in  heir, — see  Descent 
and  Distribution,  1-3. 

Nature  and  Purpose. 

1.  Statutes  of  limitation  are  statutes  of  repose,  their  object  being 
to  suppress  stale  and  fraudulent  claims  after  the  evidence  of  their 
payment  has  been  lost,  or  the  facts  concerning  them  have  become 
obscure  from  lapse  of  time  or  the  defective  memorj,  or  death  or  re- 
moval of  witnesses. — Eby  v.  City  of  Lewistown,  113. 

STOCK  AND  STOCKHOLDERS. 
See  Corporations,  1-7;  Bills  and  Notes,  li. 
Bank  stock—Tftxation,— see  Taxation,  24-24. 


STBBBTS  AND  HIGHWAYS. 

Changing  grade — Measure  of  damages, — see  Cities  and  Towns,  15. 

Easements  in  land  for  street  purposes, — see  Cities  and  Towns,  23-25. 

Use  of  streets  for  laying  gas-pipes — ^Franchise, — see  Cities  and  Townfl, 
1-8. 

SUMMONS. 
Affidavit  of  Person  Serving — Contents. 

1.  Section  6518,  Bevised  Codes,  does  not  require  that  the  affldaTit 
of  the  person  making  service  of  a  summons  must  contain  the  state- 
ment that  he  was  not-  a  party  to  the  action  and  was  over  the  age 
of  eighteen  years.— ^tate  ex  rel.  Smith  v.  District  Court,  602. 

SUPBBVISOBY  CONTBOL, 
See  Venue,  1-5. 

SUBPLUSAGE. 

Allegation  of  title  to  realty  in  complaint  for  injunction, — see  Pleading 
and  Practice,  12. 

Unnecessary  recitals  in  judgment, — see  Appeal  and  Error,  12. 

TAXATION. 

Special  improvement  taxes, — see  Cities  and  Towns,  14-22,  26-32. 

Taxes  paid  by  special  administrator  on  trust  property — When  not  recoy- 
erable, — see  Executors  and  Administrators,  10. 

License  Fees — ^Insurance  Corporations — Statutes. 

1.  Held,  that,  the  purpose  of  Chapter  79,  Laws  of  1917,  being  the 
imposition  of  a  license  fee  of  one  per  cent  upon  the  net  income  of 
every  corporation  in  the  state  for  the  privilege  of  doing  business 
as  such,  without  regard  to  the  character  of  the  business,  insurance 
corporations  were  intended  to  be  within  its  purview. — Equitable  Life 
Assurance  Co.  v.  Hart,  76. 

Same — ^Insurance  Corporations — Bepeal  of  Statute. 

2.  Held,  that  section  4017,  Bevised  Codes,  requiring  insurance  cor- 
porations to  pay  certain  license  fees  before  commencing  to  do  busi- 
ness in  this  state,  was  not  impliedly  repealed,  nor  by  the  general 
repealing  clause  found  in  Chapter  79,  Laws  of  1917,  imposing  a  fur- 
ther license  fee  of  one  per  cent  upon  their  net  income. — Equitable 
Life  Assurance  Co.  v.  Hart,  76. 

Same — Double  Taxation. 

3.  The  license  fee  required  of  insurance  corporations  by  section 
4017  and  that  exacted  by  Chapter  79,  Laws  of  1917,  held  not  to  con- 
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•record  on  appeal. 

See,  also,  Bill  of  Exceptionfl. 
Bill  of  exceptions— ^Certificate — Effect, — see  Appeal  and  Error,  11. 
Imports  verity, — see  Criminal  Law,  35. 
New  trial  notice — ^Presumption, — see  Appeal  and  Error,  38. 
Sufficiency, — see  Appeal  and  Error,  8. 

EES  AD  JUDICATA. 
See  Injunction,  4. 

RESCISSION. 
See  Contracts,  2-Ot. 

RES  GESTAE. 
See  Evidence,  19. 

RESIDENCE. 
Cbrporations,— see  Venue,  1-6. 
Of  creditor — Venue, — see  Payment,  1;  Venue,  1-5. 

RES  IPSA  LOQUITUa 
Inapplicability  of  doctrine, — see  Personal  Injuries,  1(K 

SALEa    ' 

See  Commissions;   Contracts;  Judicial  Sales;  Principal  and  Agent;  Real 

Property. 

SCHOOLS  AND  SCHOOL  DISTRICTS. 
County  high  schools — Special  elections, — see  Elections,  1. 

Teachers*  Pensions — Statute— Constitutionality. 

1.  Meld,  that  Chapter  95,  Laws  of  1915,  providing  for  teachers*  pen- 
sions, is  not  invalid  as  in  contravention  of  sections  3  and  23  of  Article 
III;  section  26,  Article  V,  and  section  11,  Article  XII,  of  the  state 
Constitution,  nor  as  offending  against  the  clauses  of  the  federal  Con- 
stitution prohibiting  the  taking  of  property  without  due  process  of  law 
and  denying  the  equal  protection  of  the  laws  (Fifth  and  Fourteenth 
Amendments,  U.  S.  Const.) — Trumper  v.  School  District  No.  55,  90. 

Same — Validity  of  Act — Legislative  Questions. 

2.  With  economic  defects  and  objections  having  to  do  with  matters  of 
detail  in  the  scheme  of  teachers'  pensions  provided  by  Chapter  95, 
Laws  of  1915,  courts  are  not  concerned,  such  considerations  being  for 
the  legislature. — ^Trumper  v.  School  District  No.  55,  90. 

School  Districts — Creation — Petition — Sufficiency. 

3.  Petition  for  the  creation  of  a  new  school  district'  out  of  an  exist- 
ing one,  under  section  405,  Chapter  76,  Laws  1913,  need  not  formally 
allege  that  the  proposed  new  district  is  part  of  the  one  out  of  which 
it  is  sought  to  be  created. — State  ex  rel.  Hall  v.  Peterson,  355. 

Same. 

4.  Failure  of  a  petition  of  the  nature  of  the  above  to  recite  that  there 
was  more  than  one  schoolhouse  in  the  district  from  which  the  new  one 
was  to  be  segregated,  and  that  the  petitioners  resided  within  the  con- 
fines of  tho  latter,  did  not  render  it  insufficient.— State  ex  rel.  Hall  ▼. 
Peterson,  355. 
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Same — Petition — How  to  be  Constnied. 

5.  A  petition  for  the  creation  of  a  new  sehool  distriet  under  seetion 
405,  Chapter  76,  Lawa  1913,  is  not  a  pleading  the  contents  of  which 
are  isubject  to  critical  legal  analysis  to  determine  its  sufficiency;  but 
is  sufficient  to  confer  jurisdiction  upon  the  board  &f  school  trustees  if 
it  clearly  indicates  the  desire  of  a  majority  of  the  school  electors  re- 
siding in  the  proposed  new  district  for  segregation,  and  describes  its 
boundaries. — State  ex  rel.  Hall  v.  Peterson,  355. 

Same — Notice  of  Appeal — Sufficiency. 

6.  Since  section  405,  supra,  does  not  require  that  the  notice  of  appeal 
from  the  decision  of  the  board  of  trustees  to  the  county  superintendent 
of  schools,  or  from  th^  decision  of  the  superintendent  to  the  board  of 
county  commissioners,  shall  state  that  appellants  are  resident  taxpay- 
ers, absence  of  such  allegation  does  not  render  the  appeal  ineffectual. — 
State  ex  reL  Hall  ▼.  Peterson,  355. 

Same — Residence  of  Petitioners — ^How  Determinable. 

7.  The  residence  of  school  electors  who  appeal  from  a  decision  of  the 
superintendent  of  schools  in  the  matter  of  their  petition  for  a  new 
school  district,  if  called  in  question,  must  be  determined  by  proof,  not 
by  assertion  to  that  effect  in  their  petition. — State,  ez  rel.  Hall  v.  Peter- 
son, 355. 

Same — Notice  of  Appeal — Failure  to  Pile — ^Effect. 

8.  Section  405,  Chapter  76,  Laws  1913,  does  not  provide  for  filing  of 
the  notice  of  appeal  required  of  school  electors  who  are  dissatisfied  with 
a  ruling  of  a  county  superintendent  in  the  matter  of  the  creation  of  a 
new  school  district;  hence  failure  to  file  such  notice  with  the  clerk  of 
the  district  or  with  the  school  board  does  not  render  the  appeal  ineffect- 
ual.— State  ez  rel.  Hall  v.  Peterson,  355. 

Same — Creation — A  ppeal . 

9.  An  appeal  lies  from  the  decision  of  the  board  of  school  trustees 
denying  a  petition  for  the  creation  of  a  new  school  district  presented 
under  section  405,  Chapter  76,  Laws  1913. — State  ex  rel.  Hall  v.  Peter- 
son, 355. 

Same — Appeal — ^Power  of  Board  of  County  Commissioners. 

10.  Upon  appeal  to  it  from  a  decision  of  the  county  superintendent 
of  schools  denying  a  petition  for  the  creation  of  a  new  school  district, 
asked  for  under  section  405,  Chapter  76,  Laws  1913,  the  board  of  county 
commissioners  is  veftted  with  plenary  power  to  create  the  district. — State 
ex  reL  Hall  y.  Peterson,  355. 

SELF-DEFENSE. 
6ee  Criminal  Law,  1,  17. 

SERVICE. 
Of  notice  of  intention — Timely  service, — see  New  Trial,  8. 
Of  summons — Affidavit  of  person  serving, — see  Summons,  1. 

SOLDIERS. 

Default  judgment  while  defendant  in  military  service, — see  Judgments,  16, 
17. 

SPECIAL  ELECTIONS. 

Failure  to  publish  notice, — see  Elections,  1. 

SPECIAL  IMPROVEMENT  DISTRICTS. 
See  Cities  and  Towns,  14-22,  26-32. 


696  Statutes. 

Ik 

SPECIFIC  PEBFOBMANCB. 

Receivers — Mortgage  Foreclosure  Sale — Actions. 

1.  Quaere:  May  an  independent  action  be  maintained  against  a  re- 
ceiver appointed  in  a  mortgage  foreclosure  suit,  to  compel  him  to 
specifically  perform  a  contract  of  sale  entered  into  by  liim  as  soehf — 
Interior  Securities  Co.  v.  Campbell,  Receiver,  459. 

Foreclosure  Sale — Duty  of  Court. 

2.  In  an  action  for  specific  performance  of  a  contract  of  sale  made 
by  u  receiver  appointed  in  a  n^prtgage  foreclosure,  tlie  court  must  look 
to  the  real  parties  in  interest  and  refuse  relief  if  the  contract  was  not 
just  and  reasonable,  or  if  performance  would  operate  more  harahlj 
upon  the  parties  than  its  refusal  would  upon  the  plaintiff  seeking  per- 
formance.— Interior   Securities   Co.   v.   Campbell,   Receiver,  459. 

Burden  of  Proof. 

3.  One  who  seeks  specific  performance  of  a  contiact  of  sale  made  by  a 
receiver  in  a  foreclosure  suit,  has  the  burden  of  showing  that  the  eon- 
tract  was  just  and  fair  in  all  respects. — Interior  Seeuritiee  Co.  t. 
Campbell,  Receiver,  459. 

Equity— Duty  of  Plaintiff. 

4.  One  seeking  specific  performance  must  eome  into  court  with  clean 
hands  and  with  a  cause  the  ethical  qualities  of  which  are  such  aa  to 
commend  it  to  the  conscience  of  the  chancellor. — Interior  Seeurities  Co. 
V.  Campbell,  Receiver,  459. 

Discretion. 

5.  Specific  performance  is  not  granted  as  a  matter  of  abstract  right, 
but  the  application  therefor  is  addressed  to  the  sound,  l^^l  discretion 
of  the  court,  the  exercise  of  which  will  not  be  interfered  with  on  appeal 
in  the  absence  of  a  clear  showing  of  abuse  thereof. — ^Interior  Securities 
Co.  V.  Campbell,  Receiver,  459. 

Judicial  Sale — Warranting  Title — Power  of  Receiver — Excess  of  Power. 

6.  A  receiver  appointed  under  a  decree  in  a  foreclosure  suit  directing 
him  to  sell  the  property  covered  by  the  mortgage,  was  without  au- 
thority to  convey  by  warranty  deed  or  contract  to  perfect  the  title 
if  defective;  a  contract  in  this  behalf,  therefore,  was  not  a  proper 
subject  for  specific  performance. — Interior  Securities  Co.  ▼.  Campbell, 
Receiver,  459.  « 

STATE  AUDITOR. 
Member  of  Industrial  Accident  Board,  holding  two  ofilces, — see  Workmen's 

Compensation,  8. 

STATE  BOARD  OP  EQUALIZATION. 

See  Taxation,  6-8. 

STATE  BONDa 
See  Taxation,  9-22. 

STATUTES. 
(List  of  Statutes  of  Montana  Cited  or  Commented  upon.) 

Baknack  Statutes. 
Page  57   (Water  Rights) 65 

CoMPiiJED  Statutes  of  1887. 

Second  Division,  sections  532,  552 542 

Second  Division,  sections  127,  226,  227 543 

Fifth  Division,  section  1668 262 


Statutes.  697 

Laws  of  1891. 

Pages  7a-80  (Taxation)   169 

Bevised   Codes  or   1907. 

Section       15    517 

Section       66    475 

Sections      82-90    472 

Section     521    382 

Section      524    383 

Section     631    62,  276 

Section    1340    390 

Section    2041    274 

Section    2498    263 

Section    2499    263 

Section    2501 265,  417,  418 

Section    2502   455 

Sections  2503-2505   452  et  seq. 

Sections  2758,  2759 84,  87 

Section    2763    84,     87 

Section    2766    84,     87 

Sections  2773,  2774   84 

Section    2778    84,  87 

Section    2779    84,  87 

Section   2851    271 

Section   2852   271  et  seq. 

Section   3259,  subdivisions  63,  73 109  et  seq. 

Section    3289    122 

Section   3291    108 

Section    3367    207 

Sections  3369-3389    207 

Section    3373    208 

Section   3385    208 

Section    3396    208 

Sections  3396-34ia    207 

Section    3397    208 

Section    3407    209 

Sections  3694-3696  431 

Section    3829   52 

Section    3840    52 

Section    3867   52 

Section   3897    62 

Section    4017    85  et  »eq. 

Section    4073    85 

Section    4424    301 

Sections  4424-4429    408 

Section    4425    301 

Section    4427    301,  408 

Section    4429    408 

Section    4481    301,  411 

Section    4485    301 

Sections  4502-4504    410 

Section    4507    408 

Section    4512    321,  396 

Section    4519    410 

Section    4571    322 

Section    4599    593 

Section    4646    222,  244 

Section    4683    222 

Section    4687    222 

Section    4819   , 68 
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Contracts — Insurance — ^Place  of  Payment — Change  of. 

2.  Held,  on  supervisory  control,  under  the  rule  aboT0  that  where  m 
contract  of  indemnity  did  not  designate  any  specific  place  for  pay- 
ment in  case  of  loss  to  the  insured,  defendant  company  was  required 
to  make  payment  at  the  place  of  business  or  residence  of  the  in- 
sured, and  that  therefore  the  county  wherein  such  place  was  situate 
was  the  place  of  trial  of  an  action  by  the  insured  to  reeoyer  for 
loss  sustained,  and  motion  for  change  of  venue  to  the  county  ot 
defendant  surety  company's  residence  was  properly  denied. — iState 
ex  rel.  Western  A.  &  I.  Co.  y.  District  Court,  330. 

Change  of — Domestic  Corporations — Residence. 

3.  When  the  question  arises  in  an  action  in  which  a  domestic  cor- 
poration IS  a  party,  whether  or  not  a  change  of  venue  shall  be  had, 
the  principal  place  of  business  of  the  corporation  is  its  residence. — 
State  ex  rel.  Western  A.  &  I.  Co.  y.  District  Court,  330. 

Same — ^Burden  of  Proof. 

4.  The  burden  of  showing  that  a  place  other  than  the  residence  of 
plaintiff  was  agreed  upon  as  the  place  where  payment  should  be 
made  under  a  contract  of  indemnity,  was  upon  defendant  company 
on  its  motion  for  a  change  of  venue  to  the  county  of  its  residence. 
State  ex  rel.  Western  A.  &  I.  Co.  v.  District  Court,  330. 

Same — Affidavits — Conclusions. 

5.  Statements  in  affidavits  filed  by  defendant  indemnity  company 
in  support  of  its  motion  for  a  change  of  venue,  to  the  effect  that 
the  contract  of  indemnity  sued  upon  was  to  be  performed  by  mak- 
ing payment  at  its  home  office,  held  legal  conclusions  and  without 
evidentiary  value. — State  ex  rel.  Western  A.  &  I.  Co.  y.  District 
Court,  330. 

VERDICTS. 
On  conflicting  evidence — ^Affirmance, — see  Appeal  and  Error,  1,  6,  1<I,  IS. 

When  court  may  direct, — see  Bills  and*  Notes,  10. 

Innkeepers — Ejection  of  Guest — Excessive  Verdict. 

1.  Held,  that  a  verdict  of  $500  against  a  hotel-keeper  and  his  wife 
jointly  as  compensatory  damages  for  wrongfully  ejecting  plaintiff 
from  her  room  and  the  house  at  night,  and  $250  against  the  wife  as 
exemplary  damages,  was  not  excessive.— Jones  v.  Shannon,  225. 

Equity — ^Jury  Trial — Special  Findings — General  Verdict. 

2.  Where  a  jury  is  called  in  an  equity  case  to  assist  in  the  deter- 
mination of  controverted  questions  of  fact,  the  trial  judge  should 
not  submit  a  general  verdict  to  them,  but  require  them  to  make 
speci&l  findings  in  response  to  interrogatories  propounded. — ^Wilcox 
V.  Schissler,  ^6. 

When  Against  Law. 

3.  A  verdict  which  is  contrary  to  the  instructions,  is  contrary  to 
law. — De  Young  v.  Benepe,  306. 

Criminal  Law — ^Verdict  of  Acquittal — Refusal  to  Direct — ^When  Proper. 

4.  Refusal  to  direct  a  verdict  of  acqnittal  was  proper  where  the 
evidence  was  sufficient,  as  matter  of  law,  to  prove  every  element 
necessary  to  constitute  the  crime  of  rape. — State  y.  Tate,  343. 

Same — Directed  Verdict  of  Acquittal — When  Proper. 

5.  Under  Section  9297,  Revised  Codes,  the  district  court  may,  in  its 
discretion,  adWse,  but  not  direct  or  compel,  the  jurpr  to  acquit  if 
it  deems  the  evidence  to  be  clearly  insufficient  in  weight  to  justify 
a  verdict  of  guilty. — State  v.  Tate,  343. 

Rendition  and  Entry — Striking  from  Files — ^Power  of  District  Court. 

6.  After  a  verdict,  which  was  neither  informal  nor  insufficient 
(Rev.  Codes,  sec.  6755),  had  been  received  and  recorded,  the  trial 


Statutes.  699 

Section   6877    ^ 406 

Section    6879    406 

Sections  7096-7098  329 

Section    7098   435,  566,  600 

Section    7118    312 

Section    7138   184 

Section    7149    584 

Section    7203   566 

Section    7214    475 

Sections  7365  ei  seq 535 

Section    7383    72 

Sections  7470-7476    67 

Section    7472    66 

Section    7475 67 

Section    7607    215 

Section    7652   67,  74 

Section    7718    74 

Section    7775   328 

Section   7870    572 

Section    7872,  snbsection  5  218 

Section    7873   419 

Section    7890    257 

Section    7891    256,  573 

Section    7894   10 

Section    7951    218 

Section    7962   245 

Section    7992    601 

Section    8028    353,  572 

Section    8099    232 

Section    8295,  subsection  2 446 

Section   8299,  subsection  1 444 

Section    9232    187 

Section    9233    187 

Section    9271    , 185,  187 

Section^  9272    185 

Section    9279    184 

Section    9282 15,  446 

Section   9283 13 

Section    9292    187 

Section    9297    345 

Section    9320    187 

Section    9340    344 

Section    9350   519 

Section    9415   188 

Section   9484    14 

• 

Laws  or  1909. 

Page  124   (Ck)rporations)    52 

Page  148  (Corporations) 52 

Page  201  (Taxation)   414 

Laws  or  1911. 

Page  151  (License  Fees) 86 

Laws  or  1913. 

Chapter    28    (Injunction) 558 

Chapter    41    (Witnesses) 256,  257,  573 

Chapter    52  (Public  Utilities  Commission) 107  et  seq. 

Chapter     76   (School  Districts) 357  et  seq. 

Chapter     86    (Chattel   Mortgages) 408 
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therefore  doee  not  earry  with  it  the  right  to  enlarge  the  diteh,  eihang^ 
its  course  materiallj,  or  make  a  new  ditch  oyer  the  land. — Babeock  t. 
Gregg,  317. 

Same^Abandonment. 

4.  An  easement  for  a  right  of  way  for  an  irrigating  ditch  may  be  lost 
by  abandonment. — ^Baboock  v.  Gregg,  817.  « 

Same — Exchange  by  Parol  Agreement — Nature  of  Transaction. 

5.  Where  an  easement  for  a  ditch  used  to  irrigate  a  large  tract  of 
land,  after  acquisition  by  prescription  over  town  lots  was  abandoned 
by  parol  agreement  of  the  parties  for  one  over  the  same  property  but 
more  advantageous  to  the  lot  owner,  which  agreement  was  fully  exe- 
cuted, the  transaction  held  to  have  been  an  exchange  of  one  easement 
for  the  other,  and  not  to  have  resulted  in  a  license,  revocable  at  the  will 
of  the  licensor. — ^Babeock  v.  Gregg,  317. 

Ditches — Interference — Injunction — ^Title—Oomplaint — Surplusage. 

6.  In  a  suit  for  an  injunction  to  restrain  interference  with  an  irri- 
gating ditch  and  to  compel  removal  of  an  obstruction  placed  therein  by 
defendant,  plaintiff  need  not  plead  the  character  of  title  by  which  he 
holds  the  right  of  way  for  his  ditch;  where  he  does  so,  the  allegation 
may  be  treated  as  surplusage. — Babeock  v.  Gregg,  317. 

Same — ^Pleading — Surplusage — Appeal — Theory  of  Case. 

7.  Plaintiff's  allegation  that  he  acquired  title  to  a  ditch  by  preserip- 
Hon  having  been  surplusage,  he  was  not  estopped,  on  the  ground  of 
inconsistency,  to  assert  on  appeal  that  he  obtained  title  by  exchange  of 
one  ditch  for  another. — Babeock  v.  Gregg,  317. 

Ditches — Easements — Extent  of  User — Evidence. 

8.  The  extent  of  an  easemeiit  acquired  by  adverse  user  is  measured 
by  the  extent  of  the  use;  hence  evidence  of  the  amount  of  water 
which  had  been  or  could  be  used  through  a  ditch,  title  to  which 
rested  upon  prescription,  was  admissible. — Lowry  v.  Carrier,  392. 

Same — Public  Lands — Easements. 

9.  Entrymen  on  public  lands  over  which  irrigating  ditches  had  there- 
tofore been  constructed  under  the  right  conferred  by  sections  2339 
and  2340,  United  States  Revised  Statutes,  take  the  lands  burdened 
with  the  easement  thus  granted. — Lowry  v.  Carrier,  392. 

Same — Nonuser — Abandonment — Evidence. 

10.  Evidence  of  limited  use  or  nonuser  of  an  irrigating  ditch  is  not 
alone  sufficient  to  establish  abandonment. — ^Lowry  v.  Carrier,  392. 

Same — Pleading — Complaint — Incompatible  Theories. 

11.  A  party  may  in  his  complaint  present  his  claim  to  the  use  of 
irrigating  ditches  in  different  counts,  each  founded  upon  a  different 
theory  to  meet  the  exigencies  of  the  case  as  disclosed  by  the  evidence, 
provided  the  theories  are  not  incompatible. — ^Lowry  v.  Garner,  392. 

Same — Adverse  Possession — ^Prescription — Incompatible  Theories. 

12.  Since  use  of  one's  own  property  cannot  be  "adverse"  within  the 
meaning  of  that  term  as  used  in  the  law  of  prescription,  assertion  of 
title  to  an  easement  over  public  lands  granted  by  the  federal  govern- 
ment under  sections  2339  and  2340,  United  States  Revised  Statutes, 
for  ditch  purposes,  and  claim  of  the  same  right  under  title  by  prcf- 
scription  thereafter  acquired  were  incompatible,  in  the  absence  of  aban- 
donment.— ^Lowry  v.  Carrier,  392. 

Same — Equity  Cases — Review. 

13.  Under  section  6253,  Revised  Codes,  the  supreme  court  will  in  an 
equity  case,  the  decree  in  which  was  founded  upon  incompatible  theories, 
dispose  of  the  cause  on  its  merits,  all  the  evidence  being  presented  in 
the  record,  by  eliminating  from  the  decree  findings  based  upon  the 
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Cities  and  Towns — Oas — Regulation  of  Rates — Statutory  Clonsttuetion. 

7.  Held,  that  the  concluding  sentence  of  section  12  of  the  Act  of 
1913,  to  wit:  *'Thi8;  however,  does  not  have  the  effect  of  suspending, 
rescinding,  invalidating  or  in  any  way  affecting  existing  contracts/' 
refers  to  the  sentence  immediately  preceding — which  forbids  rebates, 
concessions,  etc.,  and  was  not  intended  to  except  from  the  operation 
of  the  Act  rate  contracts  made  between  cities  and  public  utilitiet;  prior 
to  its  passage. — State  ex  rel.  City  of  Billings  v.  Billings  Gas  Co.,  102. 

Statutes — Construction — Rule. 

8.  Whenever  the  language  of  a  statute  is  plain,  simple,  direct  and 
unambiguous,  it  does  not  require  construction — it  construes  itself. — 
Cruse  V.  Fischl,  258. 

Federal  Employers*  Liability  Act — Federal  Question. 

9.  The  construction  of  the  federal  Kmployers'  Liability  Act  involves 
a  federal  question,  with  respect  to  which  the  decisions  of  the  United 
States  supreme  court  are  conclusive  upon  state  courts. — Matti  v.  Chi- 
cago, Mil.  ft  St.  Paul  Ry.  Co.,  280. 

Criminal  Law — County  Attorney — Opening  Statement— Statute — Directory 
Provision. 

10.  The  provision  of  section  9271,  Revised  Codes,  requiring  the  county 
attorney  to  make  an  opening  statement  in  a  prosecution  for  crime,  held 
directory  merely. — State  v.  Hall,  182. 

Klections — Primary   Election  Law — County  Central   Committee — Power  to 
Make  Original  "Nomination. 

11.  Held,  that  neither  section  16  nor  section  32  of  the  Primary  Elec- 
tion Law  (Laws  of  1913,  p.  570)  empowers  a  county  central  committee 
to  make  an  original  nomination  of  a  candidate  to  an  office  to  be  filled 
at  a  special  election,  the  officer-elect  having  died  soon  after  election, 
and  before  induction  into  office. — State  ex  rel.  Smith  v.  Duncan,  376. 

Statutes  and  Statutory  Construction — Title — Evidence  of  What. 

12.  The  title  of  a  statute  is  indicative  of  the  legislative  intent  in  pass- 
ing it. — State  ex  rel.  Smith  v.  Duncan,  376. 

Sam0 — Rule. 

13.  A  statute  must  be  construed  in  its  entirety,  and,  if  possible,  mean- 
ing must  be  given  to  every  word,  phrase,  sentence  and  section,  the 
presumption  being  that  the  legislature  did  not  employ  language  with- 
out meaning. — St^ate  ex  rel.  Smith  v.  Duncan,  376. 

Statutes — Adoption  from  Other  State — Presumptions. 

14.  When  a  statute  is  adopted  from  another  state,  the  presumption 
is  that  the  legislature  adopts  the  interpretation  placed  upon  it  by  the 
highest  court  of  the  state  from  which  it  is  adopted. — Moreland  v.  Mon- 
arch Min.  Co.,  419. 

Taxa tion — ^Bank  Stock — Statute — Invalidity. 

15.  Held,  that  Chapter  31,  Laws  of  1915,  amendatory  of  sections 
2503-2505,  Revised  Codes,  prescribing  the  mode  of  assessment  of  bank 
stocks,  is  invalid  in  so  far  as  it  provides  that  the  assessed  (instead  of 
the  actual)  valuation  of  the  bank's  real  estate  shall  be  deducted  from 
the  total  value  of  its  capital  stock,  surplus  and  undivided  profits. — 
Dennis  v.  First  Nat.  Bank,  448. 

Statutes — Amendmeiits— ^Constitution. 

16.  An  Act  which  does  not  assume  to  be  an  amendment  nor  re-enact 
that  portion  of  a  prior  statute  claimed  to  be  amended  by  it,  does  not, 
under  section  25,  Article  V,  of  the  Constitution,  have  the  effect  of  an 
amendment. — State  v.  Centennial  Brewing  Co.,  500. 

Statutory  Construction — Rules  of  Grammar. 

17.  The  rule  of  grammatical  construction  is  an  aid  in  the  interpreta- 
tion of  statutes,  which,  however,  must  give  way  if  the  text  of  the 
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statute  indicates  a  legislative  intention  contrary  to  that  wbieh  would 
follow  from  an  appUeation  of  the  rules  of  grammar. — State  ▼.  Gen- 
tennial  Brewing  Co.,  500. 

Same — Doctrine  of  '^Last  Antecedent." 

18.  Under  the  doctrine  of  the  "last  antecedent"  resorted  to  in  aid 
of  the  interpretation  of  statutes,  a  relative  clause  must  be  eonstmed 
to  relate  to  the  nearest  antecedent  that  will  make  sense,  unless  extension 
to  others  more  remote  is  required  to  arrive  at  the  true  purpose  of  the 
legislature. — ^^State  v.  Centennial  Brewing  Co.,  500. 

Same — Duty  of  Courts, 

19.  In  construing  statutes,  courts  cannot  substitute  judicial  opinion  of 
expediency  for  the  will  of  the  legislature. — State  v.  Centennial  Brewing 
Co.,  500. 

Statutes — ^Who  may  not  Assail. 

20.  One  not  injured  by  the  provisions  of  an  Act  deemed  by  him  un- 
constitutional is  not  in  position  to  assail  it. — Shea  v.  North-Butto 
Mining  Co.,  522. 

Same — Part  Valid  and  Part  Invalid — Effect. 

21.  Where,  after  elimination  of  that  portion  of  a  statute  which  is 
invalid,  sufficient  remains  to  render  it  operative  and  reasonably  effec- 
tive to  carry  out  the  main  purpose  of  the  legislature  in  enacting  it, 
courts  must  to  that  extent  uphold  it. — Shea  v.  North-Butte  Mining  Gb., 
522. 

Bstates  of  Deceased  Persons — Conversion — ^Bight  of  Action  in  Heir. 

22.  Held,  that  section  6462,  Revised  Codes,  authorizing  an  heir,  who 
at  the  time  of  a  wrongful  conversion  of  personal  property  of  his 
testator  or  intestate  was  laboring  under  a  disability,  to  bring  his  action 
for  damages  within  five  years  after  the  cessation  of  such  disability, 
acts  on  the  remedy  only  and  does  not  create  a  new  cause  of  action 
nor  operate  retroactively. — Haydon  v.  Normandin,  539. 

Statutory  Construction — History — Arrangement  in  Code — Effect. 

23.  The  history  of  a  statute,  as  well  as  its  arrangement  under  a 
proper  heading  in  the  Codes  upon  its  adoption  from  another  state,  is 
some  evidence  of  the  purpose  of  the  legislature  in  enacting  it. — Hay- 
don V.  Normandin,  539. 

Same — Adoption  of  Act  from  Other  State— Rule. 

24.  Where  a  statute  is  adopted  from  another  state  after  construction 
by  its  highest  court,  the  construction  thus  placed  upon  it  is  adopted 
with  it. — Haydon  v.  Normandin,  539. 

Penal  Statutes — Strict  Construction. 

25.  A  penal  statute  cannot  be  extended  by  implication  beyond  the 
legitimate  import  of  the  words  used  therein,  so  as  to  embrace  cases  or 
acts  not  clearly  described  by  them. — State  v.  Lntey  Bros.,  545. 

Trading  Stamp  Act — Stamps  Redeemable  in  Cash — ^Not  Included  in  Act. 

26.  Eeldf  that  Chapter  17,  Laws  of  1917,  regulating  the  giving  of 
stamps,  coupons,  etc.f  by  merchants  with  articles  of  merchandise  sold 
by  them,  and  providing  a  penalty  for  a  violation  of  the  Act,  does  not 
prohibit  the  use  of  trading  stamps  which  are  reaeemable  in  cash  only. 
State  V.  Lutey  Bros.,  545. 

Default  Judgment — ^Defendant  in  Military  Service — ^Purpose  of  Act. 

27.  Held,  that  the  purpose  of  section  4  (a)  et  seq,  of  Chapter  8, 
Laws  Extra  Session,  1918,  is  to  delay  entry  of  judgnvent  in  any  case 
where  defendant  has  defaulted,  until  the  court  has  taken  such  meas- 
ures and  made  such  requirements  of  the  plaintiffs  as  will  furnish  the 
defendant  with  protection  against  the  enforcement  of  a  judgment  which 
may  injuriously  affect  him  or  his  interests,  while  he  is  absent  in  mili- 
tary service. — State  ex  rel.  Smith  v.  District  Court,  602. 
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STATUTES  OF  LIMITATION. 

Conversion  of  property  of  intestate — Bight  of  action  in  heir, — see  Descent 
and  Distribution,  1-3. 

Nature  and  Purpose. 

1.  Statutes  of  limitation  are  statutes  of  repose,  their  object  being 
to  suppress  stale  and  fraudulent  claims  after  the  evidence  of  their 
payment  has  been  lost,  or  the  facts  concerning  them  have  become 
obscure  from  lapse  of  time  or  the  defective  memory,  or  death  or  re- 
moval of  witnesses. — Eby  v.  City  of  Lewistown,  113. 

STOCK  AND  8T0CKH0LDEBS. 
See  Corporations,  1-7;  Bills  and  Notes,  li. 
Bank  stock — Taxation, — see  Taxation,  24-26. 

STBBBTS  AND  HIGHWAYS. 

Changing  grade — Measure  of  damages, — see  Cities  and  Towns,  15. 

Easements  in  land  for  street  purposes, — see  Cities  and  Towns,  23-25. 

Use  of  streets  for  laying  gas-pipes — ^Franchise, — see  Cities  and  Towns, 
1-8. 

SUMMONS. 
Affidavit  of  Person  Serving — Contents. 

1.  Section  6518,  Bevised  Codes,  does  not  require  that  the  affidavit 
of  the  person  making  service  of  a  summons  must  contain  the  state- 
ment that  he  was  not-  a  party  to  the  action  and  was  over  the  age 
of  eighteen  years.^State  ex  rel.  Smith  v.  District  Court,  602. 

SUPEBVISOBY  CONTBOL. 
See  Venue,  1-5. 

SUBPLUSAGB. 

Allegation  of  title  to  realty  in  complaint  for  injunction, — ^see  Pleading 
and  Practice,  12. 

Unnecessary  recitals  in  judgment, — see  Appeal  and  Error,  12. 

TAXATION. 

Special  improvement  taxes, — see  Cities  and  Towns,  14-22,  26-32. 

Taxes  paid  by  special  administrator  on  trust  property — ^When  not  recor- 
erable, — see  Executors  and  Administrators,  10. 

License  Fees — ^Insurance  Corporations — Statutes. 

1.  Held,  that,  the  purpose  of  Chapter  79,  Laws  of  1917,  being  the 
imposition  of  a  license  fee  of  one  per  cent  upon  the  net  incooLe  of 
every  corporation  in  the  state  for  the  privilege  of  doing  business 
as  such,  without  regard  to  the  character  of  the  business,  insurance 
corporations  were  intended  to  be  within  its  purview. — Equitable  Life 
Assurance  Co.  v.  Hart,  76. 

Same — ^Insurance  Corporations — Bepeal  of  Statute. 

2.  Held,  that  section  4017,  Bevised  Codes,  requiring  insurance  cor- 
porations to  pay  certain  license  fees  before  commencing  to  do  busi- 
ness in  this  state,  was  not  impliedly  repealed,  nor  by  the  general 
repealing  clause  found  in  Chapter  79,  Laws  of  1917,  imposing  a  fur- 
ther license  fee  of  one  per  cent  upon  their  net  income. — Equitable 
Life  Assurance  Co.  v.  Hart,  76. 

Same — Double  Taxation. 

3.  The  license  fee  required  of  insurance  corporations  by  section 
4017  'and  that  exacted  by  Chapter  79,  Laws  of  1917,  held  not  to  eon- 
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-record  on  appeal. 

See,  also,  Bill  of  Exceptions. 
Bill  of  exceptions — Certificate — Effect, — see  Appeal  and  Error^  11. 
Imports  verity, — see  Criminal  Law,  36. 
New  trial  notice — ^Presumption, — see  Appeal  and  £rror|  38« 
Sufficiencj, — see  Appeal  and  Error,  8. 

EE8  ADJUDICATA. 
See  Injunction,  4. 

RESCISSION. 
See  Contracts,  2-6, 

RES  GESTAE. 
See  Evidence,  19. 

RESIDENCE. 
Corporations,— flee  Venue,  1-5. 
Of  creditor — ^Venue, — ^see  Payment,  1;  Venue,  1-5. 

RES  IPSA  LOQUITUR. 
Inapplicability  of  doetrin^, — see  Personal  Injuries,  IOl 

SALEa    ' 

See  Commissions;   Contracts;   Judicial  Sales;   Principal  and  Agent;   Real 

Property, 

SCHOOLS  AND  SCHOOL  DISTRICTS. 
County  high  schools — Special  elections, — see  Elections,  1. 

Teachers'  Pensions — Statute— Constitutionality. 

1.  Meld,  that  Chapter  95,  Laws  of  1915,  providing  for  teachers'  pen- 
sions, is  not  invalid  as  in  contravention  of  sections  3  and  23  of  Article 
III;  section  26,  Article  V,  and  section  11,  Article  XII,  of  the  state 
Constitution,  nor  as  offending  against  the  clauses  of  the  federal  Con- 
stitution prohibiting  the  taking  of  property  without  due  process  of  law 
and  denying  the  equal  protection  of  the  laws  (Fifth  and  Fourteenth 
Amendments,  U.  S.  Const.) — Trumper  v.  School  District  No.  55,  90. 

Same — ^Validity  of  Act — ^Legislative  Questions. 

2.  With  economic  defects  and  objections  having  to  do  with  matters  of 
detail  in  the  scheme  of  teachers'  pensions  provided  by  Chapter  95, 
Laws  of  1915,  courts  are  not  concerned,  such  considerations  being  for 
the  legislature. — Trumper  v.  School  District  No.  55,  90. 

School  Districts — Creation — Petition — Sufficiency. 

3.  Petition  for  the  creation  of  a  new  school  district'  out  of  an  exist- 
ing one,  under  section  405,  Chapter  76,  Laws  1913,  need  not  formally 
allege  that  the  proposed  new  district  is  part  of  the  one  out  of  which 
it  is  sought  to  be  created. — State  ex  rel.  Hall  v.  Peterson,  355. 

Same. 

4.  Failure  of  a  petition  of  the  nature  of  the  above  to  recite  that  there 
was  more  than  one  schoolhouse  in  the  district  from  which  the  new  one 
was  to  be  segregated,  and  that  the  petitioners  resided  within  the  con- 
fines of  tho  latter,  did  not  render  it  insufficient.— State  ex  rel.  Hall  v. 
Peterson,  355. 
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Same — Petition — How  to  be  Construed. 

5.  A  petition  for  the  creation  of  a  new  school  district  under  section 
405,  Chapter  76,  Laws  1913,  is  not  a  pleading  the  contents  of  which 
are  isub^ect  to  critical  legal  analysis  to  determine  its  sufficiency;  but 
is  sufficient  to  confer  jurisdiction  upon  the  board  of  school  trustees  if 
it  clearly  indicates  the  d«sire  of  a  majority  of  the  school  electors  re- 
siding in  the  proposed  new  district  for  segregation,  and  describes  its 
boundaries. — State  ex  rel.  Hall  v.  Peterson,  355. 

Same — Notice  of  Appeal — Sufficiency. 

6.  Since  section  405,  sitpra,  does  not  require  that  the  notice  of  appeal 
from  the  decision  of  the  board  of  trustees  to  the  county  superintendent 
of  schools,  or  from  th^  decision  of  the  superintendent  to  the  board  of 
county  commissioners,  shall  state  that  appellants  are  resident  taxpay- 
ers, absence  of  such  allegation  does  not  render  the  appeal  ineffectual. — 
State  ex  rel.  Hall  v.  Pcfterson,  355. 

Same — Residence  of  Petitioners — ^How  Determinable. 

7.  The  residence  of  school  electors  who  appeal  from  a  decision  of  thtf 
superintendent  of  schools  in  the  matter  of  their  petition  for  a  new 
school  district,  if  called  in  question,  must  be  determined  by  proof,  not 
by  assertion  to  that  effect  in  their  petition.— State,  ex  rel.  Hall  y.  Peter- 
son, 355. 

Same — Notice  of  Appeal — Failure  to  File — ^Effect. 

8.  Section  405,  Chapter  76,  Laws  1913,  does  not  provide  for  filing  of 
the  notice  of  appeal  required  of  school  electors  who  are  dissatisfied  with 
a  ruling  of  a  county  superintendent  in  the  matter  of  the  creation  of  a 
new  school  district;  hence  failure  to  fild  such  notice  with  the  clerk  of 
the  district  or  with  the  school  board  does  not  render  the  appeal  ineffect- 
ual.— State  ex  rel.  Hall  v.  Peterson,  355. 

Same— Oreation — Appeal. 

9.  An  appcfal  lies  from  the  decision  of  the  board  of  school  trustees 
denying  a  petition  for  the  creation  of  a  new  school  district  presented 
under  section  405,  Chapter  76,  Laws  1913.—- State  ex  rel.  Hall  v.  Peter- 
son, 355. 

Same — Appeal — Power  of  Board  of  County  Commissioners. 

10.  Upon  appeal  to  it  from  a  decision  of  the  county  superintendent 
of  schools  denying  a  petition  for  the  creation  of  a  new  school  district, 
asked  for  under  8ectit)n  405,  Chapter  76,  Laws  1913,  the  board  of  county 
commissioners  is  vested  with  plenary  power  to  create  the  district. — State 
ex  leL  Hall  v.  Peterson,  355. 

SELF-DEFENSE. 
See  Criminal  Law,  1,  !?• 

SERVICE. 
Of  notice  of  intention — Timely  service, — see  New  Trial,  3. 
Of  summons — Affidavit  of  person  serving, — see  Summons,  1. 

SOLDIERS. 

Default  judgment  while  defendant  in  military  service, — see  Judgments,  16, 
17. 

SPECIAL  ELECTIONS. 

Failure  to  publish  notice, — see  Elections,  1. 

SPEICIAL  IMPROVEMENT  DISTRICTS. 
See  Cities  and  Towns,  14-22,  26-32. 
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